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CASES 


ARGUED  AND  DETERMINED 


IN   THE 


COURT   OF  KING'S  BENCH, 


IN 


MICHAELMAS  TERM, 


IK  THE  FIFTH  YEAR  OF  THE  REIGN  OF  WILLIAM  IV. 


Richard  Paddon  v.  Christopher  Bartlett  and 

Stephen  Lakeman.  1834. 

JDEBT  for  rent  for  twenty  years,  ending  2d  February,  A  mortgage 

to  spcur^  A 

1833,  at  80/.  a  year,  under  an  indenture  of  2d  February,  principal  sum 

1812,  whereby  the   plaintiif  demised  certain  premises  to  and  also  the 

I      J  r      t  1  r  T^i  costs  of  the 

the  defendants,  for  the  term  of  twenty-one  years.     Fleas:  trustees, and 

first,  non  est  factum;  secondly,  that  no  part  of  the  rent  f^ ''^osonable 
mentioned  in    the   declaration  accrued   within   six  years;  compensation 
thirdly,  as  to  1420/.,  part  of  the  rent  for  the  space  of  seven-  {l^ll^TJuhU 
teen  years  and  three  quarters,  ending  2d  February,  1833;  requires  only 
that  the  plaintiff  by  indentures  of  lease  and  release,  dated  ^^^^^  ^jj 

29th  and  30th  June,  1815,  assigned  all  his  estate  and  in-  amount  as 

will  cover  the 
terest  in  the  demised  premises  to  Michael  Bartlett  and  principal  sum. 

John  Browne  Smith:  and  that  no  part  of  the  1420/.  be-  Semble. 
came  due  from  the  defendants  to  the  plaintiff  at  any  time 
before  the  day  and  year  last  aforesaid.     Replication  to  the 
second  plea,  actio  accrevit  infra  sex  annos ;  to  the  third, 

TOL.  IV.  B 


and  another. 


CASES  IN  THE  KING's  BENXH, 

1884.        noil  est  factum.     At  the  trial  before  Lord  Denman,  C.  J., 
^"^^"^^^      at  the  last  Devon  assizes,  the  defendant  offered  to  produce, 
V,  in  support  of  the  third  plea^  indentures  of  lease  and  re- 

.??™!kL  'ease,  dated  29th  and  30th  June,  1815,  by  which  the  pre- 
mises were  conveyed  to  M,  Bartlett  and  Smith,  in  trust  to 
secure  the  repayment  of  1137/-,  after  payment  of  the  costs 
of  the  trustees,  and  also  a  reasonable  sum  by  way  of  satis- 
faction for  their  trouble.  The  release  was  stamped  upon 
the  first  skin  with  a  51.  stamp,  and  upon  each  succeeding 
skin  with  a  1/.  stamp.  It  was  admitted  that  the  5/.  stamp 
was  sufficient  for  the  mortgage  money,  but  it  was  objected, 
that  as  the  deed  was  to  be  a  security  for  an  unlimited  satis- 
faction to  the  trustees,  for  their  trouble,  it  should  have 
been  stamped  with  a  stamp  of  20/.,  according  to  the  provi- 
sions of  the  Stat.  48  Geo.  3,  c.  14g.  The  Lord  Chief  Jus- 
tice was  of  opinion  that  the  deed  was  properly  stamped, 
and  admitted  it.  A  verdict  was  found  for  the  defendants, 
on  the  issues  raised  by  the  third  plea,  but  leave  was  given 
to  the  plaintiff  to  move  to  enter  a  verdict  on  those  issues. 

Newman  now  moved  for  a  new  trial  accordingly.  The 
mortgage  deed  was  not  admissible  in  evidence.  In  Dick- 
son v.  Cass{a)f  a  bond  was  given  in  the  penal  sum  of  2000/., 
and  the  condition  of  it,  after  reciting  that  the  defendant  and 
another  person  had  opened  an  account  with  certain  bankers, 
who  bad  agreed  to  discount  bills  and  pay  in  advance  for 
them  any  sum  not  exceeding  1000/.,  was  declared  to  be 
for  payment  to  the  bankers  of  all  such  sums  as  they  should 
advance  on  account  of  the  accepting  or  paying  any  bills, 
together  with  such  lawful  charges  and  allowances  for  ad- 
vancing and  paying  such  bills  as  are  usually  paid  to  bankers. 
The  Court  held,  that  this  being  a  bond  not  only  to  secure 
1000/.,  but  also  a  further  sum  for  the  banker's  charges  for 
commission,  the  stamp  of  5l.  required  by  the  55  Geo.  3, 
c.  184,  Sched.  part  1,  tit.  *'  Bond  given  to  secure  a  sum 
exceeding  500/.  but  not  exceeding  1000/.,"  was  not  suffi- 

(a)  1  Bamw.  &  Adol.  343. 


Paddom 

V. 


MICHAELMAS  TERM,   V  WILL.  IV. 

cienU     lu  this  case,  besides  the  mortgage  money,  an  addi-        1834. 

Clonal  sum^  by  way  of  compensation  to  the  trustees,  is 

secaredy  and  therefore,  according  to  Dickson  v.  Cass,  the 

deed  required  another  stamp  for  that  further  sum.     IPatie"     B^*tlett 
^  "^  ■-,  andaDother. 

fofi.  J.  Id  Dickson  v.  Cass,  the  stamp  was  barely  sufficient  to 
cover  the  1000/.]  The  objection  is,  that  the  compensation 
to  the  trustees  is  unlimited,  and  therefore  that  a  20/.  stamp 
was  necessary. 

Lord  Denman,  C.  J. — I  believe  we  are  all  agreed  that 
there  is  nothing  in  the  objection  as  to  the  insufficiency  of 
the  stamp.  It  should  be  shewn  clearly  that  the  stamp  is 
insufficient. 

Taunton,  J.,  Patteson,  J.  and  Williams,  J.,  con- 
curred. 

Rule  refused. 


Brookes  v,  Rigby. 

The  plaintiff  arrested  the  defendant  for  25/.  for  goods  Where  a  de- 
sold  and  delivered.     The  defendant  paid   11/.  into  Court,  |S^°feTfor  25/., 
and   pleaded  the  plea  given   by  Rule    17,  Hil.  Term,  4  pleads  that  the 
Will.  4  (a),  viz.  that  the  plaintiff  had  not  sustained  damages  [^^^^^  ^nly  to 
flreater  than  the  said  sum  of  1 1/.     The  plaintiff  took  out  }^^'9  wl»»ch 
of  Court  the  11/.,  and  proceeded  to  tax  his  costs.     The  Court  under 
proceedings  were  stayed  during  the  vacation  by  an  order  of  j  ^^i?  r 
a  judge  at  chambers,  for  the  purpose  of  giving  the  defend-  17,  and  the 

ant  an  opportunity  of  making  an  application  to  this  Court.  P  **^  that^" 

sum,  the   de- 

Barstow  now  moved  for  a  rule  calling  upon  the  plaintiff  ^^   h^ve  his 

to  shew  cause  why  the  defendant  should  not,  under  the  costs  under 

^  43  Geo,  3,  c. 

tUtute  43  Geo.  3,  cap..  46,  sec.  3,  be  allowed  his  costs  to  46,  sec  3. 

be  taxed  by  the  master.     The  defendant  is  entitled  to  his 

costs.     It  is  admitted  that,  before  the  late  rules,  if  the 

(«)  Anttj  vol.  iii,  6. 
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defeDdant  had  paid  money  into  Court  upon  the  common 
rule  then  in  force,  and  the  plaintiff  had  accepted  the 
money,  the  defendant  would  not  have  been  entitled  to  his 
costs  under  43  Geo,  S,  cap.  46  (a).  But  that  proceeded 
on  the  ground  that  where  the  plaintiff  received  less  than 
the  amount  of  the  arrest — by  rule  of  Court — he  did  not 
come  within  the  words  of  the  statute  (6),  which  gives  the 
defendant  his  costs  only  where  the  plaintiff  "  recovers  "  less 
than  the  amount  for  which  the  defendant  was  arrested. 
The  plaintiff  in  the  present  case  does  recover  less,  as  by 
the  replication  to  the  plea  he  admits  that  11/.  is  the  sum 
due.  The  plea  raises  a  distinct  issue,  raised  upon  the 
record  as  to  the  amount  of  the  plaintiff's  demand,  and  this 
was  no  doubt  the  object  which  the  legislature  had  in  view. 
The  Court  certainly  cannot  be  asked  to  look  at  the  report 
of  the  commissioners  for  the  purpose  of  construing  'the 
act;  but  they  may  be  referred  to  it  as  containing  the 
opinions  of  eminent  professional  persons  as  to  what  would 
be  the  effect  of  such  an  alteration  of  the  law  as  was  sub- 
sequently introduced  by  the  statute  (c). 


(fl)  See  Rouvercn/  v.  Ale/son f 
IS  East,  90;  Tidd,  9th  ed.,  984; 
S  D.&  R.  266;  2  B.  &  C.  711; 
4  D.  &  R.  186;  5  D.  &  R.  S83. 

(b)  Sec.  S  enacts,  that  in  all 
actions  to  be  brought  in  England 
or  Ireland,  wherein  the  defendant 
or  defendants  shall  be  arrested 
and  held  to  special  bail,  and 
Tvherein  the  plaintiff  or  plaintifBs 
shall  not  recover  the  amount  of  the 
sum  for  which  the  defendant  or 
defendants  in  such  action  shall 
have  been  so  arrested  and  held  to 
special  bail,  such  defendant  or 
defendants  shall  be  entided  to 
costs  of  suit  to  be  taxed  according 
to  the  custom  of  the  Court  in 
which  such  action  shall  have  been 
brought;  provided  &c. 

(c)  The  following  is  an  extract 


from  the  Report  of  the  Common 
Law  Commissioners,  referred  to  in 
the  argument :  ''  By  the  recent 
practice,  when  money  was  paid 
into  Court,  a  rule  of  Court  fur 
that  purpose  was  obtained,  and 
the  sum  paid  in  is  considered  as 
struck  out ;  by  the  pleadings,  how- 
ever, the  whole  of  the  plaintiff's 
case  is  denied,  in  the  same  man- 
ner as  if  no  such  payment  were 
made.  The  denial  so  pleaded  is 
intended  to  operate  only  as  a  de- 
nial of  the  rest  of  the  case ;  and 
the  plea  used  is  the  general  issue 
in  actions  of  assumpsit  and  debt 
on  simple  contmct,  and  of  pay- 
ment or  accord  and  satisfaction, 
in  debt  or  covenant  on  special- 
ties. It  is  much  more  convenient, 
as  well  as  more  consistent  with 
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Lord  Denman,  C.J. — It  has  been  held  that  payment 
of  monej  into  Court  by  the  defendant,  and  acceptance  of  it 
bj  the  plaintiff,  ousted  the  defendant  of  his  claim  for  costs 
under  the  43  Geo,  3 ;  and  I  think  there  is  no  ground  for 
holding  that  this  does  not  apply  to  cases  occurring  since 
the  making  of  the  new  rules. 


1834. 


Taunton,  J. — The  plaintiff  does  not  recover  the  sum 
paid  into  Court ;  he  has  judgment  for  the  costs  only.  His 
position  is  therefore  the  same  as  before  the  late  rules.  I 
cannot  see  the  distinction  pointed  out  by  Mr.  Barstow, 

Patteson,  J. — The  reason  why  the  defendant  did  not 
formerly  recover  his  costs  under  the  statute  where  the 
plaintiff  accepted  the  money  paid  into  Court,  was,  that 
he  had  previously  agreed  by  the  rule  to  pay  them.  The 
plaintiff  now  only  obtains  by  the  record  what  he  formerly 
did  by  rule  of  Court. 


Williams,  J.  concurred. 

the  real  state  of  facts,  that  pay- 
meot  of  money  ioto  Court  shoald 
be  put  into  the  shape  of  a  plea. 
Other  advantages  are  gained  by 
putting  it  into  the  shape  of  a  plea, 
namely,  that  the  expense  of  a  rule 
of  Court,  and  of  proving  such  rale 


Rule  refused. 

at  the  trial,  is  avoided;  and  that 
a  specific  issue  will  arise  as  to  the 
sufficiency  of  the  sum,  and  the 
admission  of  the  plaintifiTs  right  of 
action  and  extent  of  the  admis- 
sion, will  appear  on  the  record.'* 


In  the  matter  of  Arbitration  between  John  Bridge  and 

Robert  Wright. 

In  the  courMC  of  the  argument  in  this  case,  Taunton^  J.  a  judge  at 

said,  that  a  few  terms  ago  it  had  been  resolved  by  all  the  chambers  has 
'  o  •'  ^       power  to  give 

judges^  that  a  single  judge  at  chambers  has  power  to  give  costs  upon  a 
costs  upon  a  summons ;  but  that  they  had  also  at  the  same  t)ji3  power  will 

lime  resolved  not  to  exercise  this  power  in  any  but  ex-  opiy  h®  exer- 
cised in  ex- 
treme  cases.  treme  cases. 
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The  Kino  v.  Mills. 

The  Court  •/m.LEXANDER  moved  for  a  rule  to  shew  cause  why 
a*role^niM*to  *  certiorari  should  not  issue  to  remove  the  depositions 
remove  the  taken  in  this  case  before  a  coroner  of  the  West  Riding  of 
taken  before  a  Yorkshire,    and   also    why   the  defendant  should   not  be 

coroner,  and  permitted  to  put  in  bail  before  a  justice  of  the  peace  of 
to  bail  a  party  \  \r  r  ^       -  ^ 

charged  upon  the  county  of  York.     It  appeared   from  an  affidavit  made 

i^^uwrwfth*    ^y  ^^^  defendant,  that  he  was  a  boy  of  about  14  years  of 

manslaughter,  age,  and  was  at  present  in  custody  in  York  Castle,  charged 

Tvithout  an  af-      -t  i        i_^  '^i  j*  ^      r  >     • 

fidavitofwhat  ^^^"^  manslaughter,  upon  the  verdict  of  a  coroner  s  jury, 

took  place  be-  and  that  he  had  surrendered  himself  the  moment  he  was 
ner.  aware  the  verdict  had  been  given ;  that  on  the  5th  of  No- 

vember he  was  in  company  with  several  other  boys  of 
his  own  age,  and  while  they  were  amusing  themselves 
together^  the  deceased  ran  after  him,  and  while  so  running 
fell  down;  that  the  fall  of  the  deceased,  which  was  the 
occasion  of  his  death,  had  not  been  caused  by  the  defend- 
ant, who  was  merely  running  away  to  escape  punbhment. 
[Lord  Denman,  C.  J.  Is  there  any  affidavit  of  what  took 
place  at  the  coroner's  inquest  ?]  No ;  but  the  depositions 
taken  by  the  coroner  will,  of  course,  be  produced  to  the 
Court  if  the  rule  be  granted,  and  the  necessity  for  such  an 
affidavit  is  therefore  obviated. 

Lord  Denman,  C.  J. — ^The  Court  cannot  grant  the  rule 
upon  the  present  affidavit.  We  are  bound  to  suppose  that 
proper  evidence  has  been  given  before  the  coroner's  jury, 
and  that  they  have  found  a  verdict  on  premises  sufficient 
to  warrant  the  conclusion  at  which  they  have  arrived. 

Taunton,  J.,  Patteson,  J.,  and  Williams,  J.,  con- 
curred. 

Rule  refused. 

The  application  was  afterwards,  in  the  same  term,  re- 


L 


The  KiHO 
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sewed  upon  affidavits  staUng  what  was  proved  before  the        1834. 
coroner's  jury,   from   which   it  appeared    that  the  man* 
slaughter  was  of  a  venial  description.    The  Court  granted  v. 

the  rule,  and,  in  consideration  of  the  near  approach  of  the       ^''^* 
vacation,  gave  permission  that  the  depositions  should  be 
submitted  (when  returned)  to  a  judge  at  chambers. 


Ex  parte  John  Law,  in  the  matter  of  Joseph  Woob, 

deceased. 

rW  IGHTMAN,  in  last  Tritiity  term,  obtained  a  rule  jhe Court  re-' 

catling  upon  Mary  Wood  to  shew  cause  why  a  writ  in  the  ^""®4  '^  _*""® 

.  ...  .  ,     a  wnt  of  pro- 

nature  of  a  wnt  of  prohibition,  should  not  issue  to  the  hibidon  to  the 

judge  of  the  Prerogative  Court  of  Canterbury,  command-  c^JriL^^hibit- 
iDg  him  to  stay  all  further  proceedings  against  John  Law,  ing  them  from 
io  the  matter  of  Joseph  Wood  deceased,  until  his  lien  on  the  j^'aither^nst 
will  of  the  said  Joseph  Wood  should  have  been  satisfied  and  an  attorney,  in 
discharged.    This  rule  was  obtained  upon  the  affidavit  of  a  party  de- 

Lotr,  in  which  he  stated  that  he  was  an  attorney  of  this  Court,  f?^."»  ""^'^ 

"^  his  hen  upon 

and  had  been  employed  as  the  attorney  of  the  deceased,  the  will  of 

who,  at  the  time  of  his  death,  was  indebted  to  him  in  a  '^J^^S? 

considerable  amount   upon   the   balance  of  accounts  for  have  been  sa- 

business  done ;  that  a  part  of  this  amount  was  for  pre-  affidavits, 

paring  the  will  in  question,  which  the  deceased  had,  upon  shewing  that 
r  .  ...  .      .       the  attorney 

its  execution,  deposited  with  him ;  that  upon  application  who  had  the 

from  Mary  Wood,  the  widow  of  the  deceased,  he  had  ^^".^"  ^^jf  P?*" 
^  ^  ^  session  had  a 

given  her  a  copy  of  the  will,  but  had  refused  to  deliver  up  common  law 
the  will  itself,  until  his  lien  on  it  should  have  been  satis-  wMch^Sie^par' 
fied ;  that  the  debt  due  to  him  had  not  been  paid,  and  ties  interested 

that  he  had  been  served  with  a  citation  from  the  Preroga-  dischaige,  and 

stating  that 
the  attorney  had  been  served  with  a  citation  out  of  the  Prerogative  Court,  requiring 
him  to  bring  the  will  into  the  registry,  and  leane  it  there,  and  adding,  on  infoimation 
and  belief,  that  the  Prerogative  Court  would  decree  him  to  give  up  the  possesion 
without  satisfaction  of  his  hen. 

Qocre,  whether  the  Court  would  grant  a  prohibition  if  it  should  appear  that  the 
Prerogative  Court  had  actually  refused  to  recognize  the  lien. 

Sembkj  that  a  prohibition  would  not  be  granted. 
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1834.  tive  Court  of  Canterbury  at  her  instance,  requiring  hinii 
*.  under  pain  of  the  law  and  contempt  thereof^  on  the  sixth 

Law.  day  of  the  service  of  the  said  citation  on  him,  to  appear  in 
the  Prerogative  Court,  and  to  bring  into  and  leave  in  the 
registry  of  that  Courts  the  original  will  of  the  said  Joseph 
Wood,  deceased ;  that  he  had  been  advised  and  believed, 
that,  by  the  common  law,  he  has  a  lien  upon  the  will, 
and  would  not,  by  the  course  of  the  common  law,  be 
compelled  to  part  with  the  possession  thereof  without 
payment  of  such  lien ;  but  that  he  was  informed  that  the 
Prerogative  Court  would  decree  him  to  give  up  the  will 
without  payment  of  his  bill  of  costs  against  the  deceased. 

Folletl  now  shewed  cause.  The  Prerogative  Court  has 
exclusive  jurisdiction  over  matters  of  probate,  and  there- 
fore this  Court  cannot  issue  a  prohibition  to  prevent  them 
from  proceeding  according  to  their  own  course  in  en« 
forcing  the  production  of  a  will.  A  prohibition  cannot 
issue  unless  the  inferior  Court  is  proceeding  in  a  matter 
over  which  they  have  no  jurisdiction.  If,  in  the  Preroga- 
tive Court,  a  question  of  legal  lien  should  arise,  and  they 
should  proceed  upon  it,  then  this  Court  may  interfere. 
But  the  Prerogative  Court  has  now  done  nothing  which  it 
has  not  power  to  do.  They  have  a  right  to  call  upon  a 
party  who  is  in  possession  of  the  will  of  a  deceased  person 
to  produce  it.  It  is  a  matter  strictly  within  their  jurisdic- 
tion, and  exclusively  so. 

Wightman  in  support  of  the  rule.  Undoubtedly  the 
Prerogative  Court  has  exclusive  jurisdiction  over  matters 
of  probate ;  but  if  that  or  any  other  inferior  Court  pro- 
ceeds in  derogation  of  any  common  law  rights,  this  Court 
may  interfere  by  prohibition.  The  Prerogative  Court  is 
entitled  to  call  for  the  will,  but  not  in  such  a  way  as  to 
interfere  with  a  common  law  right  in  the  party  in  whose 
possession  it  is.  If  Mr.  Law  is  obliged  to  obey  the 
citation,  his  lien  will  be  entirely  gone ;  for  by  the  terms 
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of  that  citation,  as  well  as  by  the  common  course  of  that        1834. 

Comrt,  the  will  is  not  onlj  to  be  brought  into,  but  also      ^T^^'^^'^ 
,^,  ,  __  t    r^  /••!  •!        ^*  parte 

left  ID  the  registry.     [Taunton^  J.  Can  you  furnish  us  with        Law. 

any  case  in  which  the  ordinary  process  of  other  Courts  has 

been  intercepted  by  a  lien  i]    There  does  not  appear  to 

have  been  any  such  decision,  and  indeed  this  is  a  case 

which  very  probably  may  not  have  occurred   before  (a). 

The  applicant  rests  his  case  entirely  upon  the  principle, 

that  if  an  inferior  jurisdiction,   though   proceeding  in  a 

matter  which  is  within  its  jurisdiction,  refuses  to  recognize 

a  right  given  by  common  law,  this  Court  will  grant  a 

prohibition  to  restrain  them  from  proceeding,  unless  the 

common  law  right  be  first  allowed. 

Lord  Drnman,  C.  J. — The  Prerogative  Court  has  ex- 
clusive jurisdiction  over  wills,  and  we  cannot  presume  that 
when  this  will  is  in  their  possession  they  will  do  wrong. 
It  should  be  shewn  by  a  direct  authority  that  we  have 
power  to  issue  a  prohibition  for  the  purpose  of  giving 
effect  to  a  lien  against  the  rights  of  all  the  legatees.  No 
such  authority  being  produced,  we  cannot  interfere. 

Taunton,  J. — ^There  is  no  ground  for  making  this  rule 
absolute.  It  is  assumed  that  the  Court  below  is  going  to 
act  in  derogation  of  the  common  law.  I  do  not  see  that 
they  are  at  all  acting  in  derogation  of  the  common  law. 
They  have  jurisdiction,  and  have  it  exclusively  over  matters 
of  probate ;  and  all  that  they  have  done  is  only  a  proceeding 
within  their  jurisdiction.  It  is  not  because  it  is  thrown 
out  that  they  are  about  to  proceed  wrongly,  that  is,  in  a 
manner  different  from  that  in  which  a  Court  of  Common 
Law  would  proceed,  that  we  can  interfere.  I  do  not  know 
bat  that  after  the  will  is  in  the  registry,  it  may,  for  the 

(a)  Li  Twrhiir%  case,  (1  Wros.  the  course  of  practice  in  K.  B.  is 
Saond.  67,  S  Keble,  346,  1  Si-  postponed  to  the  privilege  (or  quasi 
derf.  S6S,  8.  C,)  it  appears  that      lien)  of  foreign  attachment. 
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1834.        purpose  of  lien,  still  be  considered  as  in  the  same  pos- 


£x  parte 
Law. 


session. 

Williams,  J. — I  entirely  concur.  The  registry  is  the 
proper  place  for  the  custody  of  the  willi  and  the  Eccle- 
siastical Court  has  jurisdiction  over  matters  relating  to 
wills.  It  is  too  much  to  say  that  we  can,  by  reason 
merely  of  a  supposition  that  the  Court  below  will  act  in 
derogation  of  the  common  law,  interfere  by  prohibition  to 
prevent  that  Court  from  proceeding  according  to  its  usual 

course. 

Rule  discharged. 


Doe,  on  the  demise  of  Robert  Wheeler,  v.  Arthur 

Wheeler. 

A  feoffment,  AT  the  trial  of  this  ejectment  before  Lord  Denman,  C.  J., 
tion  of  natural  *^  ^^®  '^®^  Dorsetshire  assizes^  a  title  was  shewn  in  the 
affection,  and  lessee  of  the  plaintiff,  by  descent  from  his  father.  The  de- 
does  not,  '  fendant,  a  younger  brother,  then  offered  in  evidence  a  feoff- 
^nder  ^Geo.  mgnj^  whereby  the  father,  in  consideration  of  natural  love 
quire  two  se-  and  affection,  and  of  ten  shillings,  conveyed  to  him  the 
ofTM&T™^  land  in  question.  This  feoffment  had  originally  been 
each.  stamped  with  a  1/.  stamp  only,  but  had,  before  the  trial, 

been  impressed  with  an  additional  (a)  stamp  of  1/.  155. 
upon  payment  of  the  usual  penalty.  It  was  objected  that 
the  feoffment  was  insufficiently  stamped,  in  not  having  two 
stamps  of  1/.  ]5s.  each,  and  ought  not  therefore  to  be  re- 
ceived in  evidence.  The  lord  chief  justice  was,  however, 
of  opinion  that  the  stamp  was  sufficient,  and  admitted  the 
deed.     The  defendant  in  consequence  had  a  verdict ;  but 

(a)  The  1/.  15s.  stamp  appears  If  then  a  1/.  ibs.  stamp  bad  been 

to  have  been  added  to  the  original  affixed   in  the   first  instance,  no 

1/.  stamp,  because  the  commis-  further  stamp  would  have  been  re- 

sioners  have  no  power  of  tubtti.  quired,  unless  the  deed  exceeded 

tutmg  a  I/.  15f.  for  a  1(.  stamp.  1080  words. 
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letve  was  gWen  to  the  lessor  of  the  plaiDtiff  to  move  to  set 
it  aside^  and  enter  a  verdict  for  the  plaintiff. 

Butt  now  moved  accordingly,  and  contended ,  that  as  the 
single  deed  of  feoffment  embodied  the  united  effects  of  a 
lease  and  release(tf),  it  was  within  the  intention  of  the  Stamp 
Act  {55  Geo.  S,  c.  1B4,)  liable  to  the  same  amount  of  duty 
as  would  have  been  required  if  the  conveyance  had  been  by 
way  of  lease  and  release ;  and  he  further  contended,  that 
npoQ  a  lease  and  release,  the  consideration  expressed  in 
which  was  a  mere  nominal  consideration,  a  stamp  of 
!/•  los.  upon  each  instrument  would  by  the  schedule  of  the 
Stamp  Act  have  been  required. 


11 
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Lord  DenmaNi  C.  J. — I  am  of  opinion  that  the  feoff- 
ment is  not  chargeable  with  the  further  stamp  of  1/.  15s., 
and  that^  therefore,  there  must  be  no  rule. 


Taunton,  J.,  Patteson,  J.,  and  Williams,  J.  con- 
curred. 

Rule  refused. 


(a)  This  aigoment  would  pro- 
bably bare  been  considered  as  en- 
titled to  some  weight,  if  a  con- 
▼ejance  by  feo£Faaent  had  been  a 
modem  cootrinuice,  introdoced  to 
•operaede  the  drcuitoos  process  of 
changing  the  legal  possession  by 


an  execution  of  the  use  created  by 
a  fictitious  barguin  and  sale  in- 
serted in  one  instrument  for  the 
purpose  of  qualifying  the  pur- 
chaser to  acquire  the  fee  by  a  re- 
lease pur  enlarger  VetlaU,  to  be 
contained  in  another. 


Hargkeaves  v.  Hutchinson. 

Trover  for  malt.     Plea :    the  general  issue.    At  the  As  a  cloak  for 

trial  before  Lord  Lyndkurst,  C.  B.,  at  the  last  Yorkshire  loan, ^.pur- 
chases of  B. 
for  ready  money,  malt,  which  he  immediately  re-sells  to  B.  at  an  advanced  price,  pay- 
able in  bills,  the  malt  to  be  held  by  J.  as  a  security.     B.  demands  the  malt  without 
paying  the  tnlls:  Held,  that  B.  may  recover  in  trover  the  fiiU  value  of  the  malt,  without 
dednctioo  or  reoouper  of  the  money  received  by  him  upon  the  simulated  sale. 
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18S4.        assizes,  it  appeared  that  this  action  was  brought  to  recover 


the  value  of  146  quarters  of  malt,  which  had  come  to  the  pos- 
Hargreaves  . 

9.  session  of  the  defendant  under  the  following  circumstances. 

HuTCHrMsoN.  In  April,  1833,  the  plaintiflF  applied  to  the  defendant  for 
a  loan  of  300/.,  which  the  defendant  refused ;  but  he  agreed 
to  purchase,  and  did  accorduigly  purchase  146  quarters  of 
malt  from  the  plaintiff  at  405.  per  quarter,  and  immediately 
paid  the  amount,  namely,  292/.,  to  the  plaintiff.  In  the 
course  of  the  same  day  the  defendant  agreed  to  re-sell  the 
malt  to  the  plaintiff  at  435.  per  quarter,  subject  to  a  stipu- 
lation that  two  bills  of  exchange  then  given  by  the  plaintiff, 
as  part  of  the  latter  purchase  money,  should  be  duly  ho- 
noured at  maturity.  The  malt  was  taken  into  the  posses- 
sion of  the  defendant,  and  the  two  bills  having  been  dis- 
honoured, he  refused  to  return  it  to  the  plaintiff,  who  there- 
fore brought  this  action  to  recover  its  value,  which  was 
then  estimated  at  62s,  per  quarter.  Evidence  was  given 
which  tended  to  shew  that  the  two  contracts  of  sale  and  re- 
sale were  contemporaneous,  and  intended  to  cover  an  usu- 
rKMM  loan ;  and  upon  this  the  lord  chief  baron  left  the  ques- 
tion to  the  jury,  whether  this  was  an  usurious  contract. 
The  jury  found  that  question  in  the  affirmative,  and  a  ver- 
dict was  entered  for  the  plaintiff  for  450/.,  the  value  of  the 
malt,  at  62s.  per  quarter. 

Alexander  now  moved  for  a  rule  nisi  to  reduce  the  da- 
mages, by  deducting  from  the  amount  of  the  verdict  the 
sum  of  292L  actually  paid  by  the  defendant  to  the  plaintiff 
on  purchasing  the  malt.  He  rested  his  application  chiefly 
on  the  manifest  injustice  that  would  be  committed  if  the 
plaintiff  were  allowed  to  pocket  the  amount  of  the  damages, 
after  having  received  a  large  proportion  of  what  those  da- 
mages were  obviously  intended  to  cover;  but  he  admitted  that 
he  could  find  no  case  which  went  the  length  of  the  present 
application.  He  also  pressed,  as  an  additional  reason  for 
the  interference  of  the  Court,  the  difficulty  under  which  the 
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defendant  might  be  placed  in  maintaining  an  action  to  re-        j8S4. 

cover  back  the  992/.  as  money  had  and  received  by  the 

plaintiff  to  his  use,  and  suggested  that  Fiizroy  v.  Gwil- 

Urn  (a),  if  not  directly  overruled,  had  long  ceased  to  be  re-  Hutchinson. 

garded  as  law.     [Patteson^  J.  The  contract,  according  to 

the  evidence,  was  void.     Is  there  not  a  case  very  similar  to 

this  in  the  early  part  of  Burrow's  Reports  (6)?] 


Uargreaves 

V. 


By  the  Court — 


Rule  refused  (c). 


(a)  1  T.  R.  J53. 

(b)  Qu^re. 

(e)  PoAsessionem  alienam  per- 
peram  occapendbus,  compensatio 
DOQ  datar. — Cod.  lib.  4,  tit.  31,1. 
14,  9.  2. 

Where,  bowerer,  in  an  action 
for  a  torty  it  appears  that  some 
benefit  has  resulted  to  the  plaintiff 
from  a  payment  made,  or  some 
other  act  bonk  fide  done  by  the 
tort-feasor  with  reference  to  that 
which  forms  the  subject-matter  of 
the  tort,  the  amount  will  be  recouped 
(i.  e.  cut  qff'oT  deducted)  from  the 
damages  awarded  to  the  plaintiff. 
Thus  where  a  disseisor  pays  the 
arrears  of  the  rent  charge  issuing 
out  of  the  land,  and  the  disseisee 
recovers  in  assize,  the  payment 
ihall  be  recouped  from  the  da- 
mages. Diet,  per  Curiam,  Anon, 
Dyer,  9  b.  The  same  point  had 
been  decided  8  Ass,  fo.  20,  pi.  37, 
and  again  in  the  following  year, 
T.  9  £.  3,  fo.  8,  pi.  21,  to  prevent 
circuity  of  action.  And  the 
coone  was  to  give  judgment  for 
the  foil  damages,  and  at  the  same 
time  to  award  that  the  payment 


Doctrine  of 
recouper. 


should  be  recouped  from  the 
amount,  3  H.  6,  Bro.  Abr. 
DamageSf  pi.  9.  But  unless  the 
matter  of  recouper  be  expressly 
found  by  the  jury,  it  seems 
that  the  deduction  cannot  be 
made,  ib.  So,  where  the  heir  Dower, 
brought  assize  against  an  abator, 
who  had  endowed  the  wife  of  the 
ancestor,  the  plaintiff  had  judg- 
ment to  recover  two-third  parts  of 
the  land  and  his  damages,  the 
widow  to  retain  one*chird  parr, 
and  a  third  part  of  the  damages 
to  be  recouped,  12  Ass.  fo.  35,  pi. 
20.  Id  assize,  the  plaintiff  reco- 
vered the  land  without  damages, 
because  the  land  was  amended 
by  building,  and  this  was  found 
by  the  jury,  14  Ass.  fo.  41,  pi.  12; 
T.  14  £.  3,  Fitz.  Damages f  pi.  92, 
semble  S.  C.  Damages  in  assize  Emblements 
were  recouped  in  respect  of  emble^ 
ments,  (as  tu  which,  vide  ante,  ii. 
725,  734,  n.)  T.  24  E.  3,  fo.  50, 
pi.  35.  If  tenant  by  elegit  commit 
waste*  the  value  of  the  waste  shall 
be  recouped  from  the  debt,  upon 
a  venire  facias  ad  computandum, 
&c.  temble,  F.  N.  B.  58,  H. 


Amendment 
by  building. 


Tenant  by 
elegit 
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Philpott  V.  Jones. 

The  vendor  of 

spirits  in  small  ASSUMPSIT  for  goods  sold  and  delivered.     Plea:  first, 

auantities,  for  •  ,         •  ^ 

reprice  of  non  assumpsit;   secondly,  the  statute  24  Geo.  2,  c.  40,  s. 

iJsLblJd^from  ^  ^  (^)-    '^^  particulars  of  the  plaintiff's  demand  stated,  that 

recovering  by  the  action  was  brought  to  recover  the  amount  of  a  bill  de- 

40  s.Ta  'who  '*^^''®^  ^^^  ^9l'9  which  bill  contained  items  to  the  amount  of 

has  another  ]  1/.  Ss.,  for  spirits  supplied  in  small  quantities.      At  the 

against  the  ^"^1  before  the  deputy  of  the  sheriff  of  Middlesex,  it  ap- 

vendee,  may  peared  as  follows: — The  whole  of  the  original  claim,  includ- 

apply  a  pay-  ,  .  , 

meet  made  to  ing  the  11/.  Ss.  for  spirits,  amounted  to  34/.  4s.  6d.     The 

d  bt    to  the  ^®f*^"**ant  had  paid  on  account  the  sum  of  I?/.;  and  at  the 

price  of  the  time  of  the  payment  nothing  was  said  either  by  the  plaintiff 

arthe'tiroeof  ^^  ^^^  defendant  as  to  the   mode  in  which  this  payment 

payment  the  should  be  appropriated,  nor  was  there  any  evidence  of  an 
debtor  diiect  -    -  r    t  -  •     i  r    t 

a  different  ap-  appropriation  of  this  payment  to  a  particular  part  of  the 

propriation  of  jjjn  ^^  ^^y  jj^g  before  action  brought;  but  it  was  now  con- 
In  the  ab-  tended,  for  the  plaintiff,  that  the  payment  to  the  extent  of 

senceofsucb  jj/  3^   should  be  applied  in  satisfaction  of  the  claim  for 
contempora-  "^  *^ 

neous  direo  spirits ;  and  for  the  defendant,  that  the  payment  could  not  at 

debtor ^the*  ^'^at  stage  be  appropriated  to  items  in  respect  of  which  the 

creditor  may  plaintiff  found  that  he  was  not  legally  entitled  to  recover, 

payment  at  and  that  the  action  could  only  be  maintained  for  the  sum  of 

any  rime  5/   jq^  qj    Hj^j^     jj^^  residue  of  the  34/.  4s.  6d.,  after  de- 
afterwards.  .  ,  •        1  rr-i      . 

And  a  jury  ducting  the  several  sums  of  17/.  and  11/.  8s.     The  jury, 
may,  upon  the 

trial  of  an  ac-        (a)  Which  enacts, '<  that  no  per-      demand  for  distilled  spirituous  li- 

tion  brought  ^^  gj^j^jj  ^  entitled  to  maintain      quors    be  allowed  or  maintained 

tor  aeainsi  the  ^"^   action    or   suit    to    recover,      where  the  liquors  delivered  at  one 

debtor,  find  either  at  law  or  in   equity,  any      time,  and  mentioned  in  such  ar- 

that  such  sum  or  sums  of  money,  debt  or      tide  or  items,  shall  not  amount 

appropnation  demand  whatsoever,  for  or  on  ac-      to   the  full  value  of  20i.  at  the 

**,      ,  count  of  any   spirituous  liquors,      least.*'    As  to  this  enactment  see 

though  in  the  unless  such  debt  shall  have  been      Scott  v.  Gillmoref  3  Taunt.  *i96; 

particulars  of  really  and  bona  fide  contracted  at      Jackson  v.  AttriU^   Penke,  N.  P. 

demand  the  q^^  time  to  the  amount  of  20*.  or      180;   Dawson  v.  Remnant,  6  Esp. 

plamuff  has  ^p^^rds;  nor  shall  any  particular      N.  P.  C.  24;    Spencer  v.  Smith, 

acuon  was  article  or  item  in  any  account  or      3  Campb.  10. 

brought  to  re- 
cover the  amount  of  his  bill,  being  the  whole  of  his  original  demand,  including  the 
chaiiges  for  spirits. 
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under  the  directioD  of  the  under-sheriff,  found  a  verdict  for    '    1834. 
tbe  plaintiff^  damages  \7L  4ts.  6dL,  and  said  that  the  plaintiff 
bad  applied  the  money  paid  on  account  to  the  extent  of 
lJ/»  8s.  to  tbe  claim  for  spirits. 

Mamel  now  moTed  for  a  new  trial,  or  to  reduce  the  da- 
ottg^*  pursuant  to  leave  reserved.  There  was  no  evidence 
of  an  appropriation  of  the  sum  of  nl.  before  action  com- 
menced; but,  on  the  contiary,  tbe  plaintiff  has,  by  his  parti* 
culars  of  demand,  claimed  the  whole  amount  of  his  bill,  in- 
dnding  the  illegal  items ;  and  has  merely  given  credit  upon 
tbe  trial  for  tbe  I?/.*  which  shews  that  he  had  not  appro- 
priated it  to  any  particular  items  in  his  bill.  Therefore  the 
Court  cannot  say  but  that  the  action  is  brought  to  recover 
a  balance  of  17/*  45.  6^.,  the  greater  part  of  which  is  for 
goods  illegaUy  supplied,  and  the  price  of  which  he  is  by 
law  prevented  from  recovering.  Tbe  statute  of  24  Geo.  2, 
c  40,  8.  I2f  ought  to  be  construed  strictly.  The  plaintiff 
should^  in  bis  particulars  of  demand,  have  elected  to  appro- 
priate a  portion  of  the  payment  to  the  illegal  part  of  his 
demand,  and  not  having  done  so,  he  cannot  now  recover 
for  any  thmg  more  than  the  balance  of  17/.  4s.  6d.,  reduced 
by  11/.  Qs.,  which  balance  is  5/.  I65.  6d.  only. 

Lord  Denman,  C.  J. — If  the  action  had  been  brought 
for  the  11/.  81.  alone,  the  statute  would  have  prevented  the 
party  from  recovering.  But  that  is  not  the  case  here. 
Tbe  action  is  brought  upon  the  balance  of  an  account 
which  certainly  contains  items  to  that  amount,  in  respect  of 
which  the  party  could  not  recover;  and  the  question  is, 
whether  money  having  been  paid  on  account,  and  no  specific 
appropriation  having  been  made  at  the  time  of  payment,  the 
jory  are  not  entitled  to  say  that  the  payment  to  the  extent 
of  tbe  11/.  81.  has  been  appropriated  by  the  plaintiff  to  those 
items,  to  recover  which  he  cannot  obtain  the  aid  of  the  law. 
I  see  no  reason  whatever  why  they  should  not  so  find. 
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Taunton,  J. — I  think  that  there  should  be  no  rule. 
The  24  Geo.  2,  has  been  relied  upon  to  shew  that  a  part 
of  the  demand — in  respect  of  spirits  sold  and  delivered  in 
smaller  quantities  than  to  the  amount  of  205.  at  one  time — 
could  not  be  recovered  The  plaintiff  has  not  recovered  in 
respect  of  the  spirits,  for  I  consider  that  they  have  been 
excluded  out  of  the  verdict.  If  a  man  pays  money  to  his 
creditor,  and  does  not  at  the  time  state  how  he  will  have  it 
applied,  the  creditor  has  a  right  to  make  the  appropriation. 
Here  17/-  was  paid  by  the  defendant  generally ,  without 
making  any  application  of  it;  he  did  not  say,  I  pay  this 
sum  for  the  first  items  which  come  to  that  amount.  The 
plaintiff,  therefore,  had  the  right  to  make  the  application ; 
and  he  had  a  right  to  make  it  at  any  time  before  the  matter 
came  to  the  consideration  of  the  jury.  Here,  he  does  so. 
He  must  be  considered  as  having  said  *'  I  choose  to  apply 
Jl/.  8s.  out  of  the  17/*  to  payment  for  the  spirits  which  I 
cannot  by  law  recover.'*  The  plaintiff,  therefore,  has  been 
paid  the  11/.  Qs.  which,  by  his  bill,  he  claimed  in  respect  of 
the  spirits;  and  therefore  the  action  was  not  maintained  for 
that  part;  and  therefore  it  is  not  within  the  statute.  There 
is  no  provision  in  the  act  forbidding  the  application  of  a 
payment  to  a  demand  of  this  sort. 


Williams,  J. — I  am  of  the  same  opinion.  The  de- 
fendant has  disarmed  himself  of  the  right  to  take  advantage 
of  the  statute,  by  paying  that  part  of  the  demand  which  the 
statute  would  have  prevented  the  plaintiff  from  recovering. 


{a)A,  being  indebted  toB.on  bond 
(or  mortgage),  and  also  for  goods 
sold  and  delivered,  money  paid  by 
A,  generally  on  account,  shall  be 
taken  to  have  been  paid  towards 
discharge  of  the  bond  (or  mort- 
gage), because  it  carries  interest,  2 
Brownl.  107 ;  Heyward  v.  LomaSf 


Rule  refused,  (a) 

1  V^em.  $4;  Anon,  12  Mod.  559. 

A.  and  JB.  are  indebted  by  bond 
to  C,  to  whom  JB.  is  also  indebted 
on  simple  contract.  An  account 
is  stated  between  JB.  and  C.  em- 
bracing both  debts;  and  B.  makes 
a  bill  of  sale  to  C.  towards  satis- 
faction of  the  whole  d«bt.    The 
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monej  arisuig  from  the  bill  of  sale 
shall  be  considered  as  paid  on  the 
footing  of  the  preceding  account, 
and  applied  towards  discharge  of 
both  debts  in  proportion,  Perry 
or  Ferris  ▼.  RoberiSy  1  Vem,  34, 
2  Chan.  Cas.  84;  Styart  v.  Row- 
Umd,  1  Shower,  216.  And  see 
Hall  V.  Wood,  14  East,  243,  n.  (a); 


Goddard  v.  Cox,  2  Stra.  1194; 
Peters  v.  Anderson,  5  Taunt.  596, 
and  1  Marsh.  238;  Kirbyy,  Duke 
of  Marlborough,  2Maule&Sel.  18; 
Bodenham  v.  Purchas,  2  Bam.  & 
Aid.  39 ;  Simson  v.  Ingham,  3 
Dowl.  &  Ryl.  249, 252,  and  2  Barn. 
&  Cressw.  65 ;  Biggs  v.  Dwight,  1 
Mann.  &  Ryl.  309. 


1834. 


Bowler^  Gent,  one  &c.  r.  Brown. 

Assumpsit  for  work  and  labour,  &c.  as  an  attorney, 
in  prosecuting  and  defending  suits,  &c.  Plea :  the  general 
issue.  At  the  trial  before  Lord  Denmaif,  C.  J.,  at  the  Mid- 
dlesex sittings  after  Hilary  term,  1834,  it  appeared  that  the 
plaintiff's  certificate  for  the  year  1830-1  having  expired  in 
November,  1 83 J,  he  had  neglected  to  take  out  the  certifi- 
cate for  the  year  ending  on  the  15th  November,  1832,  until 
the  13th  or  14th  of  that  month.  This  action  was  brought 
to  recover  the  amount  of  a  bill  for  business  done,  as  an 
attorney,  in  August,  1832.  It  was  objected,  on  the  part  of 
the  defendant,  that  as  the  plaintiff  was,  at  the  time  of  the 
business  done,  acting  without  a  certificate,  he  was  incapa- 
ble of  maintaining  this  action.  His  lordship  overruled  this 
objection,  and  left  the  case  to  the  jury,  who  found  for  the 
plaintiff.  In  last  Easter  term  Carrington  (pursuant  to 
leave  reserved)  obtained  a  rule  nisi  for  a  nonsuit  or  new 
trial ;  against  which 


An  attorney 
may  maintain 
an  action  for 
business  done 
at  a  time 
when  he  was 
uncertificated, 
provided  a 
certificate  be 
taken  out  by 
him  before  the 
end  of  a  year 
after  the  ex- 
piration of  the 
period  to 
which  the  pre- 
ceding certifi- 
cate extended.* 


Pe/€rM2of]^  now  shewed  cause.  The  question  raised  by 
this  motion  is,  whether  it  is  necessary  that  a  practising 
attorney  should  take  out  a  new  certificate  at  the  very 
instant  on  which  the  former  one  expires — or  whether  a  cer- 
tificate, taken  out  at  any  time  within  a  year  from  that 
period,  is  to  have  a  retrospective  effect,  so  as  to  enable  the 
attorney  to  sue  for  his  fees  in  respect  of  business  done  in 

VOL.  IV.  c 
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the  interim.  The  answer  to  this  question  depends  entirely 
upon  the  acts ;  and  in  construing  these  acts,  it  is  necessary 
to  bear  in  mind  a  fact  which  appears  upon  the  face  of  them> 
•—that  the  penalties  and  incapacities  imposed  in  case  of  non- 
compliance with  their  provisions  are  imposed  with  a  view 
solely  to  the  increase  of  the  revenue,  and  not  with  any  view 
to  the  benefit  of  the  public.  The  first  enactment  which 
imposes  upon  attorneys  the  necessity  of  taking  out  an  an- 
nual certificate  is  the  25  Geo.  3,  c.  80,  s.  7  {a),  which  is 
essentially  the  same  as  the  late  enactment  of  37  Geo.  3, 
c.  90,  s.  30(6), — upon    which,    together   with    the    31st 


(a)  By  which,  "  to  prevent  eva- 
sion in  the  payment  of  the  higher 
duties  imposed  by  this  act  by  so- 
licitors, attorneys,  notaries,  proc- 
tors, agents,  and  procurators,  who 
may  have  divers  places  of  resi- 
dence at  the  same  time,  within 
the  limits  of  the  different  districts 
above  mentioned,'*  it  is  declared 
and  enacted,  "  That  if  any  solici- 
tor, &c.  liable  to  any  of  the  rates 
or  duties  hereby  imposed  on  certi- 
ficatesi  shall  reside  in  any  of  the 
inns  of  court,  or  in  the  cities  of 
London  or  Westminster,  or  the 
borough  of  Southwark,  the  parish 
of  St.  Pancras  or  St  Mary  le  Bone, 
or  within  the  bills  of  mortality,  or 
within  the  city  of  Edinbui^h,  for 
the  space  of  forty  days  or  more 
in  any  one  year,  every  such  soli- 
citor &c.  shall  be  deemed  to  be 
resident  within  the  limits  last  men- 
tioned, within  the  true  intent  and 
meaning  of  this  act,  and  shall  be 
liable  to  the  higher  duties  by  this 
act  imposed  on  certificates,  for 
and  during  such  time  as  he  shall 
continue  to  be  so  resident  for  the 
space  of  forty  days  or  more  in 
each  year,  notwithstanding  such 
5olicitor|  &c,  shall  or  may,  at  other 


times  in  each  such  year,  reside 
elsewhere  without  the  limits  last 
aforesaid." 

{b)  <'That  if  any  person  shall, 
in  his  own  name  or  in  the  name 
of  any  other  person  or  persons,  sue 
out  any  writ  or  process,  or  com- 
mence, prosecute,  carry  on,  or  de- 
fend any  action  or  suit,  or  any 
proceedings  in  any  of  the  courts 
aforesaid,  fur  or  in  expectation  of 
any  gain,  fee  or  reward,  or  shall 
do  aoy  act  in  any  of  the  said 
courts  as  an  attorney,  solicitor, 
notary,  proctor,  agent  or  procura- 
tor of  such  court,  without  obtain- 
ing a  certificate  in  the  manner 
hereinbefore  directed,  or  without 
entering  the  same  in  one  of  the 
courts  aforesaid,  wherein  such  per- 
son shall  be  admitted,  enrolled, 
sworn  or  registered  as  solicitor, 
attorney,  &c.,  or  shall  deliver  it  to 
any  person  at  the  said  head  office, 
any  account  containing  a  place  of 
residence  as  the  place  of  his  resi- 
dence, contrary  to  the  directions 
of  the  said  act  (25  Geo,  3,  c.  80), 
with  intent  to  evade  the  payment 
of  the  higher  duties  of  5/.  by  the 
said  act  impoded,  every  such  per- 
son shall  for  every  such  offence 
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•ecdoo  (a),  the  question  turns.  Upon  this  latter  act  it  is 
admitted  tbat  if  an  attorney  neglects  for  a  whole  year  to 
take  oat  bia  certificate,  he  cannot  sue  in  respect  of  business 
done  aa  an  attorney  during  that  year ;  but  it  is  submitted 
that  a  certificate  taken  out  within  the  year  has  a  retrospec- 
tive effect*  8o  as  to  enable  him  to  sue  in  respect  of  business 
done  ID  the  interval.  If  the  Court  were  to  hold,  upon  the 
dOch  ae€tion»  tbat  an  attorney  who  neglected  during  a  por^ 
iiom  of  a  year  to  take  out  his  certificate,  is  to  be  punished  for 
such  neglect  in  the  manner  contended  for,  and  the  Court 
were  yet,  under  the  31st  section^  to  continue  to  re-admit, 
upon  payment  merely  of  a  nominal  penalty,  attorneys  who 
bad  neglected  to  take  out  their  certificate  for  more  than  a 
year,  there  would  be  a  monstrous  incongruity,  [Taiiii/oii,  J* 
That  only  goes  to  shew  that  the  Court,  in  the  exercise  of  its 
discretion,  ought  to  impose  a  heavier  fine  upon  re-adinission« 
BaC  it  is  not  the  fact  that  the  penalty  imposed  is  merely 
wmmmtU:  at  least  not  in  cases  in  which  the  attorney  has 
practiaed  in  the  interim  without  a  certificate;  for  it  is  then(6) 
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finfeit  aod  pay  tbe  sqid  of  50/^ 
And  shall  be  and  is  hereby  made 
mcapable  to  maintain  or  prosecute 
anj  action  or  sail  in  any  court  of 
law  or  equitjy  for  the  recovering 
«oj  fee,  reward  or  disbursement, 
on  account  of  prosecuting,  carry- 
inf  on  or  defending  any  action, 
soit  or  proceeding,  or  having  pro- 
secuted, carried  on  or  defended 
any  action,  soit  or  proceeding,  or 
aay  matter  or  thing  relating  there- 
lOb  withoot  such  certificate." 

(a)  **  That  every  person  admit- 
ted, &c.  in  any  of  the  courts  as 
albresaid,  who  shall  neglect  to  ob- 
taia  fab  certificate  thereof  in  the 
nanaer  before  directed,  for  the 
space  of  omt  whole  year,  shall  from 
(kemceforth  be  incapable  of  prac- 
tising in  hb  own  name  or  in  the 
of  any  other  person  in  any 


of  the  said  courts,  by  virtue  of 
such  admbsion,  entry,  enrolment, 
or  register;  and  the  admission, 
&c..  of  such  person  in  any  of 
the  said  courts  shall  be  fron^ 
thenceforth  null  and  void:  Pro- 
vided always,  that  nothing  herein- 
before contained  shall  be  construed 
to  prevent  any  of  the  said  courts 
from  re-admitting  any  such  person 
on  payment  to  the  said  commis- 
sioners of  the  duty  accrued  since 
the  expiration  of  the  last  certificate 
obtained  by  such  person,  and  such 
further  sum  of  money  by  way  of 
penalty  as  the  said  court  shall 
think  fit  to  order  and  direct/' 

(b)  Where  the  attorney  had 
reason  to  believe  that  his  certifi- 
cate had  been  taken  out,  the  Court 
imposes  a  nominal  fine,  in  addition 
to  the  arrears. 

C2 
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frequently  heavy.  Lord  Denman,  C.  J.  It  is  only  upon  an 
intention  to  evade  the  duty  being  shewn  that  the  penalty 
attaches.  Mr.  Carrington,  is  not  that  conclusive  against 
you  ?     I  was  not  desired  to  put  the  intent  to  the  jury.] 


Carrington f  contr^.  It  is  submitted  that  ss.  IS  and  14  of 
the  54th Geo. S,  c.  144,  are  conclusive  to  shew  that  this  action 
cannot  be  maintained.  By  the  13th  section  it  was  enacted, 
that  all  attorneys,  8cc.  (who  would,  according  to  the  laws 
then  in  force,  be  bound  to  take  out  a  certificate  annually 
between  the  1st  November  and  the  last  day  of  Michaelmas 
term,)  should  thereafter  take  out  such  certificate  between 
the  15th  November  and  the  l6th  December  in  each  year. 
By  the  14th  section  it  was  enacted,  that  all  certificates  to  be 
taken  out  between  the  15th  November  and  the  l6th  De- 
cember should  be  dated  on  the  l6th  November,  and  that 
all  certificates  which  should  be  taken  out  by  any  such  per- 
sons at  any  other  time  should  be  dated  on  the  day  on  zvhich 
the  same  should  be  granted,  and  that  all  such  certificates 
respectively  should  have  effect  and  continue  in  farce  from 
the  day  of  the  date  thereof  until  the  1 5th  November  follow- 
ingi  both  inclusive,  and  no  longer.  The  latter  words  of 
the  14th  section  seem  expressly  intended  to  prevent  a  cer- 
tificate, taken  out  after  the  ]6th  December,  from  taking 
effect  from  the  15th  November  preceding.  [Pattesoti,  J. 
It  may  be  admitted  that  until  the  certificate  is  taken  out, 
the  party  is  uncertificated ;  but  it  is  only  the  wilful  uncer- 
tificatedness  which,  under  the  30th  section  of  37  Geo.  3, 
disables  an  attorney  from  suing.]  The  words,  ^'with  intent 
to  evade  the  higher  duties,"  do  not  apply  to  the  disabling 
part  of  the  section.  That  part  of  the  section  says  only  that 
an  attorney  shall  not  sue  for  fees  for  business  done  in  rela- 
tion to  any  action  "  without  such  certificate  as  aforesaid" 
[Lord  Denman,  C.  J.  That  argument  will  not  hold  good. 
It  may  perhaps  be  a  question  whether  the  words,  '*  with 
intent  to  evade  the  higher  duties  of  5/.  by  the  said  act 
imposed,"  do  not  refer  to  the  delivering  an  "  account  con- 
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uining  a  place  of  residence  as  the  place  of  his  residence, 
contrary  to  the  directions  of  the  act  9,5  Geo.  3."  Patte^ 
son,  J.  By  the  1st  section  of  25  Geo.  S,  c.  80,  stamp  duties 
are  to  be  charged  upon  the  certificates  of  attorneys,  of  dif- 
ferent amounts,  according  as  the  place  of  residence  of  such 
attorneys  shall  be  within  the  metropolis  or  in  other  part9. 
As  attorneys  residing  in  London  are  liable  to  be  charged 
with  higher  duties,  the  words  in  the  30th  section,  which 
have  been  referred  to,  may  perhaps  have  been  intended  to 
apply  only  to  what  is  said  as  to  giving  an  incorrect  statement 
of  the  place  of  residence.  Lord  Denman,  C.  J.  As  the 
words  come  after  both  the  omissions  which  by  this  clause 
are  made  peoal,  that  which  precedes  ought,  I  think,  to  be 
limited  by  them,  notwithstanding  the  doubt  which  is  created 
by  the  use  of  the  word  '*  higher.**  Taunton,  J.  The  statute 
is  quite  penal  enough,  however  limited  the  construction 
put  upon  it  may  be.] 
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Lord  Denman,  C.  J. — This  rule  must  be  discharged. 
It  is  certainly  possible  that  the  legislature  may  have 
intended  to  use  these  words,  '^  with  intent  to  evade  the 
higher  duty,"  with  reference  only  to  that  kind  of  omission 
on  the  part  of  an  attorney  which  falls  within  the  former  act 
of  parliament,  which  makes  the  higher  duty  to  depend  upon 
certain  facts,  which  do  not  come  in  question  here; 
but  if  that  was  the  intention  of  the  legislature,  they  have 
failed  to  effectuate  it.  The  words  are  not  so  placed  in  the 
sentence  that  they  can  be  construed  to  be  confined  to  that 
class  of  omissions  only  provided  against  by  the  former 
statute.  The  words  are  inserted  in  the  clause,  after  two 
omissions  have  been  mentioned,  in  such  a  manner  that  they 
must,  I  think,  be  made  applicable  to  both  the  omissions; 
and  therefore  it  is  necessary,  in  order  to  bring  a  party 
making  either  of  the  omissions  mentioned  under  the  penal 
consequences  of  the  act,  that  there  should  have  been  an 
intent  to  evade  the  payment  of  the  duty.  If  a  bad  motive 
were  not  necessary  to  bring  a  party  within  the  provision  of 
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the  act,  an  attorney  might  be  liable  to  a  penalty  of  50/.  and 
to  disability  for  not  having  taken  out  his  certificate^  even 
though  it  should  be  shewn  to  have  arisen  from  the  merest 
accident  occurring  to  his  servant  or  to  his  agent*  This,  I 
thinks  never  could  have  been  the  intention  of  the  act;  and 
it  is  tery  reasonable  that  the  provision,  making  it  necessary 
to  shew  an  intention  to  evade  the  duty,  should  be  applica- 
bk  to  both  the  omissions  which  are  made  penal. 

The  54th  Oeo.  3,  makes  no  difference,  except  as  to  the 
time  when  the  certificate  is  to  be  taken  out. 


Tavnto NT,  J.*— I  entirely  concur  in  my  lord's  opinion; 
tiid  I  am  very  glad  that  the  law  of  the  case  coincides  with 
the  justice  of  it. 

PATTBaoN,  J»  and  Wiluams,  J.  concurred. 

Rule  discharged. 


Birch,  Administrator  of  Vincent,  deceased,  t;.  Dawson 

and  another. 

Undierbe-        DETINUE   for  two  looking-glasses   and   a  bookK:ase« 

quests  ojfoy  pj^^.  ^^^  detinent.     At  the  trial  before  LittUdale,  J.  at 

iuresKaa  fixed  ... 

fitmituretoA.  the  Middlesex  sittings,  the  following  facts  were  proved: 

hlJld^ddil^**"  May,  1831.  George  Datcson  bequeathed  to  G.  P.  Dawson. 
fitmUure,  and  JP.  Bossy,  his  leasehold  messuage.  No.  24,  Broropton 
jB.  a.  is  en-  Square,  Middlesex,  with  the  grates,  stoves,  coppers,  locks, 
titled  to  chim-  b^Hg^  ^^ys,  bells,  and  other  fixtures  and  fijced  furniture 
and  book-       tbelnein,  and  also  the  household  gooA^^furniture,  plate,  linen, 

cases  fastened  b^QJ^g  china,  wine,  and  liquors,  which  should  be  therein  at 
by  screws  , 

and  brackets  the  time  of  his  decea8e,-^upon  trust  as  to  the  said  mes* 
of  the  house  *^^®>  fixtures,  and  fixed  furniture,  to  permit  £•  5.  Vincent 
zs fixed Jitmir  to  have  the  use  and  enjoyment  thereof  during  her  life;  and 

Under  a  beqoest  of  a  leasehold  house,  '*'  with  the  grates,  stoves,  coppers,  locks,  bolts, 
keys,  bells,  ana  other  ^/tires  and  fixed  furniture  therein,'*  chimney -glasses  and  book- 
cases fastened  to  the  wall  by  means  of  brackets  and  screws,  do  not  pass. 
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IS  Co  the  household  goods,  furniture,  plate,  liuen,  chine, 
books,  wine,  and  liquors,  and  other  properties  in  that  mes- 
suage, not  being  comprehended  under  the  preceding  terms 
"^  fixtures  and  fixed  furniture/' — in  trust  for  the  said  £. 
S.  V^  absolutely,  as  her  own  property.  At  the  testator's 
death,  the  looking-glasses  and  the  book-case  were  in  the 
bouse  in  Brompton  Square.  The  looking-glasses  stood 
npoQ  chimney-pieces,  and  were  slightly  fastened  to  the  wall 
by  a  nail  on  each  side;  the  book-case  was  also  slightly  fixed 
to  the  wall  by  brackets  and  screws.  E.  S%  V,  died  shortly 
after  the  testator,  and  in  this  action  the  chimney-glasses  and 
book-case  were  claimed,  as  included  in  that  part  of  the  be* 
quest  which  gave  her  an  absolute  property.  The  learned 
judge  nonsuited  the  plaintifi. 
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O.  T.  fVkite  now  moved  for  a  new  trial.  The  articles 
claimed  paned  to  £.  S.  Vincent  absolutely  as  '^  furniture/' 
and  not  for  her  life  only,  as  '*  fixtures,  or  fixed  furniture/' 
By  the  enumeration  of  grates,  stoves,  coppers,  &c.  which 
precedes  the  **  other  fixtures  and  fixed  furniture/'  the 
meaning  of  the  latter  words  is  confined  to  things  ejusdem 
gemerii,  although  taken  alone  they  might  bear  a  more  ex- 
tensive signification.  The  fixtures  enumerated  are  fixtures 
which  are  usually  fixed  to  the  building  by  mortar,  or  are 
necessary  for  the  convenient  occupation  of  the  house.  The 
cfaiomey-glasses  and  bookK^ase  do  not  fall  within  either  of 
these  descriptions.  In  Lewis  v.  Rogers  (a),  Lord  2^fiMt 
kurst,  C.  B.,  alluding  to  the  rule  as  to  matters  ejusdem  ge- 
neris^  says,  **  the  cases  decided  upon  that  rule  are  where 
fsurtkular  ynofds  are  used,  followed  by  general  words;  in 
which  the  latter  are  held  to  extend  only  to  matters  ejusdem 
geaeris."  The  dMiculty  felt  by  the  learned  judge  at  the 
trial,  arose  from  the  use  of  the  term  ''  fixed  furniture/'  in 
mitkiioH  to  that  of  *^  fixtures."  It  is  submitted  that  they 
both  mean  the  same  thing.  If  the  lease  had  expired,  and 
both  had  been  allowed  to  remain  on  the  premises,  both 


(s)  1  Crooipt.  Mses.  it  Rose.  53. 
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1834.  would  have  **  become  a  gift  in  law  to  him  in  reversion/' 
Poo&'s  case  (a).  [Lord  Denman,  C.  J.  That  is  not  the  test. 
The  question  here  is,  what  was  the  intention  of  the  testator, 
as  far  as  it  can  be  collected  from  the  will.]  In  Beck  v.  Re- 
bow  (b),  it  was  held  that  hangings,  chimney-glasses,  or  pier- 
glasses,  are  matters  of  ornament  and  furniture,  and  do  not 
go  with  the  house.  There  was,  in  that  case,  a  covenant  to 
grant  all  the  fixtures  upon  the  staircase,  over  the  doors 
and  chimney-pieces,  and  all  things  fixed  to  the  freehold  of 
the  messuage;  and  although  the  articles  in  question  were 
fixed  with  nails  and  screws  to  the  walls,  thev  were  held  to 
be  only  matters  of  ornament  and  furniture,  and  not  within 
the  covenant.  By  '*  fixtures  and  fixed  furniture"  all  things 
only  which  v^erejixed  to  the  freehold  and  necessary  to  the 
occupation  of  the  house,  must  have  been  intended  to  be 
designated.  There  can  be  no  distinction  between  ''  fix- 
tures" and  "  fixed  furniture."  These  articles  do  not  come 
within  the  meaning  of  the  words  used,  jillen  v.  Allen{c). 

Lord  Denman,  C.  J. — Three  sorts  of  things  being  men- 
tioned in  this  will — fixtures,  fixed  furniture,  and  furniture,— 
we  must  inquire  what  sense  the  testator  meant  to  apply  to 
each  of  these  expressions.  It  seems  to  me  that  by  *'  fixed 
furniture/'  the  testator  must  have  meant  furniture  in  itself 
of  a  movable  nature,  but  which  was,  in  point  of  fact,  fixed 
to  the  wall;  and  I  think  these  articles  come  precisely 
within  that  meaning. 

Taunton,  J. — I  quite  agree  that  the  glasses  and  book- 
case are  not  ejusdem  generis  with  the  things  specifically 
enumerated.  The  only  question  is,  whether  they  come 
within  the  meaning  of  the  expression  "  fixed  furniture." 
It  is  clear  that  the  testator  meant  to  pass  something  more 
than  ordinary  fixtures.  The  articles  claimed  come  within 
the  denomination  of  *'  furniture."    The  glasses  are  fastened 

• 

(a)  1  Salk.  868.  (b)  i  P.  Wms.  94. 

(c)  Moseley's  Rep«  1 18 1  and  see  Amo5&  Ferrard  on  Fiuures,  200, 201; 
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by  a  nail,  aod  the  book-case  by  brackets  and  screws.        1834. 
This,   I   think,    made    them  ^ed ;    therefore,    they    are 
**  fixed  furniture^"  and  within  the  terms  of  the  bequest. 

Patteson,  J. — The  testator  has  used  a  new  expression, 
and  must  have  intended  to  attach  some  peculiar  meaning 
to  iL  These  things  come  precisely  within  what  he  must 
have  contemplated,  as  far  as  I  can  judge.  I  think  that  the 
very  words  used  in  the  will,  defeat  the  argument  on  the 
subject  of  matters  ejusdem  generis.  If  it  had  stood  '*  and 
other  fixtures"  alone,  there  might  have  been  weight  in  the 
argument;  but  here  the  expression  ^  and  fixed  furniture 
therein''  which  follows,  to  my  mind,  entirely  defeats  it. 
The  other  Jixlures  must,  perhaps,  be  ejmdem  gateris;  the 
filed  furniture  need  not  be  so. 

Williams,  J. — The  terms  fixtures  and  fixed  furniture 
are  used  in  a  manner  which  precludes  the  supposition  that 
they  were  used  as  synonimous  expressions.  These  articles 
come  within  what  was  in  all  probability  the  precise  meaning 
of  the  testator. 

Rule  refused. 


Doe,  on  the  demise  of  Bullen,  v.  Mills. 

Ejectment,  tried  before  Lord  Denman,  C.  J.  at  the  a.  having 
last  Dorset  assizes,  for  a  strip  of  land  lying  on  the  side  of  ^^^°"|  ^^^ 
a  road  which  ran  between  two  estates  in  which  Bullen  and  land  and 
Mills  were  respectively  interested,  —  the  estate  of  Mills  afterwwds^' 
being  nearest  to  the  locus  in  quo.    One  Williams,  having  cepts  a  lease 
entered   upon  this  strip  of  land  without  any  title,  and  from  B.    C, 
built  a  cottage  upon  it,  was  prevailed  upon  by  Bullen  to  ^?*'°^  ^^ 

take  from  him  a  lease  by  indenture  for  a  term  of  99  own,  pays  to 

A.  fOL  to  c^ve 

up  the  possession  to  bim. 

Held,  (in  ejectment  on  the  demise  of  B.  against  C.)  that  J.  has  estopped  himself  from 

cfrntroTerting  the  title  of  B,,  and  that  C.  is  boand  by  the  estoppel,  as  having  come  in 

mudet,  and  received  the  possessiony  from  JB. 
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Mills. 
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same  thing  as  if  Williams  had  origiually  come  in  with  the 
leave  of  Bullen.  In  truth  he  takes  the  land  from  Bui- 
len;  consequently,  Williams  could  not  dispute  the  title  of 
Bullen,  and  therefore  the  only  question  is,  whether  the 
defendant  came  in  under  IVilliams'?  Now  he  is  said  not 
to  have  come  in  under  Williams,  because  Williams  refused 
to  give  up  the  possession  to  Mills,  whereupon  the  latter,  in 
order  to  induce  Williams  to  quit,  gives  him  20L  That  was 
either  a  collusive  bargain  between  Mills  and  Williams  for 
the  purpose  of  enabling  Mills  to  dispute  the  landlord's  title, 
or  a  purchase  of  Williams*8  interest;  and  in  either  view  of 
the  case.  Mills  cannot  dispute  the  landlord*8  title. 


Williams,  J. — I  am  of  the  same  opinion.  It  appears 
that  Mr.  Erie  presented  this  to  my  lord  at  the  trial,  upon 
the  same  ground  upon  which  he  has  attempted  to  sustain 
his  motion  to-day.  That  ground  is  not,  in  my  opinion, 
tenable.  It  appears  to  me  that  this  is  a  case  which 
comes  within  the  rule  that  a  party  is  precluded  from  dis- 
puting the  title  of  the  person  under  whom  he  obtains 
possession;  for  upon  the  present  occasion,  there  being 
some  doubt  with  regard  to  the  title  to  the  property  in 
question,  Mills  purchases,  for  a  given  sum  of  money,  the 
interest  of  Williams,  who  was  possessed  immediately  under 
Bullen,  and  held  a  lease  from  him.  I  do  not  think  that, 
after  having  got  into  possession  in  such  a  way,  he  should 
be  allowed  to  have  second  thoughts,  and  say  that  all  that 
has  been  done  was  idly  done,  and  that  really  he  had 
nothing  to  do  with  any  holding  under  Bullen.  That  cannot 
be  allowed.  I  consider  this  case  to  be  within  the  principle 
of  that  (a)  to  which  allusion  has  been  made. 


(a)  Doe  d.  Knight  v.  Ltufy 
Snathe,  tupni,  26;  ace.  Doe  d. 
Harwood  v.  Uppencott,  Bart.,  be- 
fore Wood,  B.,  ac  chambers,  July, 
1817,  (Manning  for  the  lessor  of 


Rule  refused  (6). 

the  plaintiff,  and  Puller  for  the  de- 
fendant,) shortly  stated,  Adams, 
Ejectm.  Sd  edit.  330. 

(6)  Mills,  who  had  received  the 
possession  from  Williams,  not  ab 
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tasiio  bot  by  contract^  could  stand 
in  DO  better  position,  in  respect  of 
»fx>9Bes«on  so  acquired,  than  WU' 
Bmrnt,  WUUuaa  having  taken  a 
lease  by  imdefUwre^  was,  during  the 
cootinnmoce  of  the  term  thereby 
created  and  accqtted,  estopped 
£roni  deojing  the  title  of  BulUn 
his  lessor,  whether  he  obtained  the 
potttmoH  from  BuUen  or  not ;  litt. 
sec  58;  Co.  Litt. 47  b. 

**  In  DO  case  can  a  lessee  by  in- 
denture defeat  the  lease,  except  by 
an  emiry  made  by  a  stranger;*^ 
per  Danby,  C.  J.  in  The  Abbot  of 
Bikm  f .  The  Trior  cf  Michel- 
bam^  T.  9  H.  6,  fo.  48,  pi.  14. 
**  In  a  lease  by  indenture,  both 
paitiet  are  concluded  to  say  the 
contrary  but  that  the  lessor  had  the 
land  inpotseuion  to  pass,  and  that 
itponei  inponetnon  according  to 
the  tenor  of  the  lease,*'  Per  un 
apprentice  {Fhwden  himself)  ar- 
goeodo,  in  Smth  v.  StapUton^ 
Plowd.  454  a. 

If  the  lease  to  Williams  had 
been  by  deed  poll  (M.  10  £.  3,  fo. 
10,  pi.  8,  ace.  per  Littleton,  J.,  Co. 
Litt.  47  b)  or  by  parol,  or  if  tlie 
lease,  though  by  indenture,  had 
expired  before  the  bringing  of  this 
ejectment,  it  might  have  been 
donbccd  whether  the  acceptance 
of  the  lease  would  have  been 
more  conclusive  against  the  lessee 
than  an  attornment  and  payment 
of  rent;  which  if  made  to  a  party 
fifom  whom  the  possession  had  not 
been  originally  derived,  would  cre- 
ate no  estoppel .  Rogers  v.  Pitcher, 
6  Taunt.  TOQ,  1  Marsh.  541 ;  Gra- 
venor  t.  Woodhouse,  1  Bingh.  38; 


2  Bingh.  71;  7  B.Moore,  289; 
9  B.  Moore,  148.  By  distinguish- 
ing between  estoppel  by  indenture, 
which  ceases  with  the  cesser  of 
the  term,  and  estoppel  by  accept', 
ance  of  possession,  which  con- 
tinues uU  that  possession  has  been 
restored  to  the  party  from  whom 
it  was  received,  all  the  cases  will 
be  reconciled.  And  see  Co.  Litt. 
41,  n.  837;  ibid.  55,  n  373,  373; 
Keilwey,  65;  Anon,  1  Leon.  156; 
Mitford,  Plead.  1 15;  1  Madd.  Cha. 
177, 178;  Homan  v.  Moore,  4  Price, 
5 ;  Dungey  v.  Angoue,  2  Ves.  jun. 
304;  Cowian  v.  Williams,  9  Ves. 
107 ;  Clarke  v.  Byne,  13  Ves.  383, 
385,  386;  Balls  v.  Westtoood,  9 
Campb.  1 1 ;  pott,  82,  note  (a). 

Unless  Williams^  possession  be 
considered  as  derived,  not  from 
the  person  who,  having  title,  had 
power  to  confer  that  possession, 
but  from  any  party  whom  Williams 
might  thereafler  choose  to  recognize 
as  landlord,  this  difficulty  appears 
to  present  itself— Bt</ieii,  by  treat- 
ing Mills  as  assignee  of  Williams, 
admits  that  his  own  right  of  entry 
was  suspended  during  the  term. 
But  by  bringing  ejectment,  Bullen 
in  effect  asserts  that  the  term  was 
forfeited  by  a  disclaimer  of  tenan- 
cy on  the  part  of  the  assignee  an- 
tecedent to  the  demise  laid  in  the 
declaration.  Then  Bullen,  hav- 
ing elected  to  treat  the  term  as 
determined  by  forfeiture,  seems 
to  have  abandoned  the  right  of 
saying  that  MUls  was  bound  by 
the  estoppel,  the  force  of  such  an 
estoppel  being  spent  as  soon  as 
the  term  expires. 


1834. 


Doe  </. 
Bullen 

9. 

Mills. 


80  CASES  IN  THE  KING*8  BENCH, 

V^^i^  Lord  v.  Cross  and  others. 

Wh#r«  a  de-  K^OWLES  moved  for  leave  to  issue  a  writ  or  write  of 
fendant,  after  execution  against  the  defendants  under  the  following  cir- 
uiacdonln  cumstanccs.  The  action  was  brought  in  the  Common 
^e  Common  Pleas  at  Lancaster,  and  judgment  recovered  therein,  and 
caster,  has  re-  the  defendants  had  removed  out  of  the  County  Palatine. 
moved  hi$        By  4  &  5  WW.  4,  c,  6^.  s.  31,  it  is  enacted,  that  whenever 

person  out  of        "^  .... 

the  jurisdic-     a  defendant  in  any  suit  in  which  judgment  shall  be  reco- 

Countv  Pala-  ^^^^  '"  'he  Court  of  Common  Pleas  at  Lancaster,  shall 
tioe, a  superior  remove  hU  person  or  goods  out  of  the  jurisdiction  of  the 
an  affidavkof  ••*^  Court,  it  shall  be  lawful  for  any  of  the  superior 
these  facts  Courts  at  Westminster,  upon  a  certificate  from  the  Protho- 
shewing  that    notary  of  the  Court  of  C.  P.  at  Lancaster,  of  the  amount 

he  has  also  re-  ^f  judgment  obtained  in  such  action,  to  issue  a  writ  or 
moved  his  •*     °  ^  / 

goods,)  will,  writs  of  execution  thereupon.  In  this  case  the  certificate 
Trt^4  c  62  ^^  ^^^  Prothonotary  had  been  obtained;  and  the  aflBdavit 
8. 31,  order  a  stated  that  the  defendants  had  removed  out  of  the  County 
tisfaciendom  P^l^tine,  but  did  not  state  that  the  defendante  bad  removed 
to  issue.  their  goods:  and  Littledakf  J.,  before  whom  the  motion  was 

first  made  in  the  Bail  Court,  was  of  opinion  that  the  affi- 
davit was  insufficient  in  that  respect.  His  lordship  relied 
on  the  form  of  affidavit  given  by  Mr.  Tidd.(a) 

Knowles  argued  in  support  of  his  motion.  The  terms  of 
4  &  5  Will.  4  have  been  complied  with.  All  that  the  present 
statute  requires  previously  to  the  issuing  of  a  writ  of  execu- 
tion is,  that  the  defendant  should  have  removed  either  his 
person  or  his  goods  out  of  the  jurisdiction  of  the  Court  of 
the  County  Palatine,  and  the  affidavit  shows  that  these  de- 
fendants have  removed  dieir  persons.  The  form  in  TidcPs 
Forms{b),  referred  to  by  Litlledale,  J.,  is  framed  upon  the 
statute  33  Geo.  3,  c.  68,  s.  1,  the  words  of  which  are(c) 
more  general,  and  differ  from  those  of  the  statute  now  in 
force. 

(a)  Tidd's  Forms,  6th  ed.  164.        final  judgment  shall  be  obtained 
(6)  lb.  Sid  vide^  ib.  450.  in  any  action  or  suit  in  any  of  the 

(c)   '*  That  in  all  cases  where      said  courts,  it  shall  and  ma^  be 
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Tbe'CovRT  were  of  opinion  that  the  affidavit  was  suffi- 
cient to  warrant  the  issuing  of  a  writ  of  execution  against 
the  persoD,  and  directed  a  capias  to  issue. 

Rule  absolute  granted  in  the  first  instance. 
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kwfiil  to  and  for  any  of  His  Ma- 
jesty's Courts  of  record  at  West- 
minster, upon  affidavit  made  be- 
fore a  judge  or  commissioner  au- 
thorized to  take  nfBda?its  in  such 
Court,  and  filed  therein,  of  snch 
jadpiirnr  being  obtained,  and  dili« 
ijBDt  aearch  and  inquiry  having 
been  made  after  the  person  or 
persons  against  whom  such  final 
jodpDiDt  shall  be  obtained,  or 
hk,  her,  or  their  effects,  and  of 
oecntion  having  issued  against 
the  penon  or  persons  or  effects,  as 
die  caae  may  be,  of  such  person 
or  penoQS  against  whom  such 
finl  judgment  shall  be  obtained^ 


and  that  the  person  or  persons,  or 
effects  of  such  person  or  persons, 
are  not  to  be  found  within  the  jn- 
risdiction  of  such  court,  to  cause 
a  transcript  of  the  record  of  the 
said  judgment  to  be  removed  into 
such  Court  at  Westminster,  and  to 
issue  writs  of  execution  thereupon 
to  the  sheriff  of  any  county,  city, 
liberty,  or  place,  against  the  person 
or  persons,  or  efiects  of  such 
person  or  persons,  against  whom 
such  final  judgment  shall  be  ob- 
tained, in  such  manner  as  upon 
judgments  obtained  in  the  said 
Courts  at  Westminster.*' 


t8S4. 


RupPELL  and  another  v.  Roberts  and  Dempsey. 


A,,  at  the  sug- 


ASSUMPSIT  for  goods  sold  and  delivered,  and  on  the  gestion  of  B., 
common  money  counts.     Plea,  by  Dempsey,  the  general  orde^reTcargo 
issue.     Judgment  by  default  against  Roberts,     At  the  trial  of  timberof  C. 
before  Lord  Denman^  C.  J.,  at  the  London  sittings  after  made  out  in 

die  last  term,  the  plaintiflFs  sought  to  recover  530/.  15*.  the  ^®  "*?®  ?f„ 

t,  .  -^'9  ^^^  *  bill 

price  of  a  cargo  of  timber  shipped  by  them  in  April,  1834.  of  exchange  is 

Dempsey  was  a  timber  broker  at  Liverpool,  at  whose  sug-  ^^^"  for  die 

gestion    Roberts    wrote    a    letter,    ordering    the    timber,  amount  of  the 

Roberts  accepted  and  paid  a  bill  of  exchange  drawn  by  jg^plid  by  A. 

Dempsey  for  the  amount  of  the  freight.    The  invoice  was     fn  an  action 

1  J  r>  .  nn.  . ,  .  t         brought  by  C. 

also  made  out  to  Roberts.     Evidence  was  given  to  shew  against^. and 

B.  for  the 
price  of  the  goods,  it  is  competent  to  C.  to  shew  that  A.  and  B,  were  jointly  mterested 
m  the  purchase. 
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1834.        ^^^^  ^^^  defendants  vrere  jointly  interested  in  the  shipment. 
^^^"^^^^      It  was  objected^  on  behalf  of  Dempsey,  that  as  the  plaintiffs 
and  another    ^^^  originally  contracted  with  Roberts,  they  could  not  now 
v*  make  Dempsey  a  party  to  the  contract.     Lord  Denman 

andDsMPSET.  overruled  the  objection^  and  a  verdict  was  found  for  the 
plaintiffs.  Leave  was  however  given  to  the  defendant 
Dempsey  to  move  to  set  the  verdict  aside,  and  enter  a  non- 
suit. 


W.  H,  Watson  now  moved  accordingly.  The  order  for 
the  goods — the  invoice  for  them — and  the  bill  of  exchange 
for  the  payment  of  the  freight,  are  all  made  out  in  the 
name  of  Roberts.  This  was  clearly  a  contract  with 
Roberts:  and  the  plaintiffs  cannot  now  treat  another  person 
as  a  joint  contractor.  It  is  wholly  unlike  the  case  of  a 
concealed  partner.  [Patteson,  J.  Suppose  the  case  of  a 
secret  partner, — would  the  circumstance  of  the  letter,  bill, 
and  invoice,  being  in  the  name  of  one  partner,  make  any  dif- 
ference. This  seems  to  have  been  an  agreement  that  the 
name  of  one  should  be  used  for  &oM.]  It  is  wholly  unlike 
the  case  of  parties  trading  under  the  name  of  one  as  the 
style  of  the  firm. 

The  order  for  the  timber,  which  was  above  the  value  of 
10/.,  being  of  the  value  of  5S0i,  was  given  in  writing.  The 
admission  of  the  evidence  was  allowing  the  plaintiff  to  vary 
the  contents  of  a  written  instrument  by  parol  evidence. 
{^Pattesottf  J.  This  is  an  action  for  goods  sold  and  delivered. 
Taunton^  J.  The  statute  of  frauds  has  nothing  to  do  with 
the  question.] 


By  the  Court— 


Rule  refused  (a). 


(a)  And  see  Paterton  v.  Gan-  marginal  note,   read  "  B,  debits 

dasegui {Ganddugut),  15  East,  6^;  A.;'  for  <'  B.  credits  A.");  TVum- 

Addiion  v.   Gandatequi  {Gondii  son  v.  Davenport,  4  Mann.  &  R^l. 

Kgui),  4  Taunt.  573  (where,  in  the  1 10,  9  Bam.  &  Cressw.  78. 
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1834, 

The  King  t?.  Garside  and  Moseley. 

At  the  last  assizes   for    the  county  of  Chester  the  pri-  The  Court  of 

soners  were  convicted^  before  Parke,  B.,  of  the  murder  of  ?^"S'*  Bench 

,  \  ,  .  has  authonty 

Mr.  Thomas  Ashton,  by  shooting  him  with  a  pistol.     A  to  order  the 
proclamatioo,  dated  the  6th  January,  1831,  had  appeared  in  counfv°L^'he 
the  Gazette,  declaring  that  His  Majesty  would  grant  a  free  marshal  of  the 
pardon  to  any  person  (except  the  individual  who  had  ac-  int^  execution 

tually  fired    the  shot)  who  would  give  such  evidence  as  ^  sentence  of 

.  death,  pro- 

would  lead  to  the  conviction  of  the  parties  concerned  in  nounced  by  a 

the  murder.     Previously  to  the  trial  some  information  was  J^^®  under  a 

■'  ,  commission  of 

given  by  Garside;   and  Parke,  B.,  desired  the  jury  to  con-  oyer  and  ter- 
iider  whether  Garside  was  the  individual  who  actually  fired  '"*"^/  *"u  t"- 
the  shot.     The  jury  found  both  the  prisoners  guilty,  and  very. 
that  the  blow  by  which  Mr.  Ashton  was  killed  was  inflicted  ^\q^  ^wom^^'s 
by  Garside.  a  pardon  can- 

The  trial  took  place  on  Wednesday  the  6th  of  August  as  a  pardon. 

last,  and  the  prisoners  were  sentenced  to  be  executed  on      ^"^  where 
,  ,        .  ,  such  procla- 

the  following  Friday.     A  dispute,  however,  arose  between  mation  had 
the  sheriffs  of  the  city  and  of  the  county  of  Chester,  as  to  cTuTtn^th^r 
which  sherifi*  was  bound  to  carry  the  sentence  into  execu-  discretion, 

deffirred  the 

tion ;    and  in  consequence  of  this  dispute,  the  prisoners  awarding  of 

were  respited  until  the  18th  November.  execution  upon 

the  sentence 
The  dispute  between  the  two  sherms  arose  out  of  the  until  the  pri- 

various  constructions  put  by  them  upon  a  section  of  the  soner  should 

'^        /  ,  have  had  time 

act  of  1 1  Geo.  4,  and  i  Will,  4,  c.  70.     Previously  to  the  to  apply  to  tho 
passing  of  that  act,  all  criminals  tried  within  the  county  of  state  fb7a 
Chester  were  tried  before  the  Chief  Justice  (of  the  County  pardon,  nc- 
Palatine)  of  Chester,  and  a  rule  of  Court  was  made  for  the  terms  of  the 
execution  of  the  prisoners,  which  the  sheriff*  of  the  city  of  prcMclemation. 

ney  General, 
opon  motion,  is  entitled,  as  of  course,  to  a  habeas  corpus  and  certiorari  to  bring  up  a 
prisoner  and  the  record  of  bis  conviction  in  a  case  of  felony. 

In  a  case  of  conviction  for  murder,  in  which  the  prisoners  were  brought  up  by  habeas 
corpus,  and  the  record  by  certiorari,  the  Court  {^ave  the  prisoners  three  days  time  to  ex- 
amine the  record  and  instruct  counsel  to  shew  cause  why  execution  should  not  be 
awarded  against  them. 

Sembkfthnt  a  pardon  after  judgment  may  be  pleaded  ore  tenus,  and  in  barofexe- 
cnuoo,  and  there  may  be  a  demurrer  to  such  a  pica  ore  tenus. 

VOL.  IV,  D 
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1834.  asked  whether  they  had  any  thing  to  say  why  execution 

The  King  should  not  be  done  upon  them. 

v»  This  question  having  but  put  by  Mr.  DeaUry, 
Garside  and 


MosELEr. 


Dunrif  for  Garside,  applied  that  the  prisoners  might  be 
remanded  for  three  days,  to  give  him  an  opportunity  of 
being  fully  instructed.  In  Rex  v.  Ratcliffe(a)  the  defendant 
had  been  convicted  of  high  treason :  he  escaped  from  the 
Tower,  and  after  a  lapse  of  thirty  years  was  taken :  he 
was  brought  to  the  bar  of  this  Court,  that  the  Court  might 
order  the  previous  sentence  to  be  carried  into  execution. 
On  that  occasion  the  Court  granted  three  days  to  the  de^ 
fendant  to  consider  of  his  plea. 

Campbell,  A.  G.  The  motion  would  have  been  imme- 
diately assented  to,  on  the  part  of  the  crown,  had  any  ne- 
cessity been  shewn  for  it.  In  Rex  v.  Raicliffe  the  identity 
of  the  defendant  was  a  matter  of  doubt.  He  was  appre- 
hended thirty  years  after  his  conviction,  and  it  was  neces- 
sary for  him  to  have  time  to  decide  whether  he  should 
plead  the  king's  pardon  or  non-identity.  The  prisoners  at 
the  bar  do  not  dispute  their  identity.  They  rose  when 
their  names  were  called,  and  thereby  admitted  their  iden- 
tity. In  Rex  V.  Rogers{h)  a  similar  request  for  time  was 
made,  and  refused. 

Duntif  in  reply.  In  Rex  v.  Ratcliffe,  although  no 
ground  was  stated  for  the  application,  yet  the  Court 
thought  it  was  reasonable  that  some  little  period  of  time 
should  be  given  to  the  prisoner.  The  conviction  may  not 
be  good.  As  to  the  argument  that  these  prisoners  have 
acknowledged  their  identity,  by  rising  when  their  names 
were  called,  it  might  as  well  have  been  said  that  Charles 
Ratcliffe  acknowledged  his  identity  by  being  brought  to 
the  bar  of  this  Court. 

(a)  Ante,  34  (g).  (b)  Ante,  35  (c). 
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The  Court  retired  for  a  short  time.  vj^^lly 

TJie  Kino 
Lord  DeNMANy  C.  J.,  on  their  return,  said, — The  Court  v, 

wishes  for  a  short  time  to  consider  of  the  novel  circum-     Mi^8£LETl 

stances  of  the  proceeding  now  before  them.     Certainly  no 

ground  of  doubt  has  been  suggested  as  to  the  prisoners  at 

the  bar  being  the  persons  convicted  of  the  murder ;  nor  has 

any  reason  been  given  why  the  sentence  passed  at  the 

assizes  should  not  now  be  carried  into  execution.     But  the 

present  mode  of  proceeding  being  so  peculiar,  and  the 

Court  having  now,  for  the  first  time,  the  record  and  return 

before  them,  and  the  prisoners'  counsel  not  having  had  an 

opportunity  of  examining  their  contents  and  considering 

their  effect, — we  think,  that  although  the  Court  cannot  hold 

out  the  least  hope  to  the  prisoners  that  the  sentence  which 

ins  been  passed  upon  them  will  not  be  carried  into  effect, 

it  is  yet  right,  in  the  exercise  of  our  discretion,  to  follow  the 

precedent  in  Ratcliffe^s  case  rather  than  that  in  Rex  v. 

Rogers.     In  the  former  case  it  is  stated,  by  Mr.  Justice 

Foster,  that  a  few  days  time  was  granted   to  the  prisoner, 

that  his  counsel  might  have  an  opportunity  of  knowing,  the 

truth  and  merits  of  his  case. 

The  prisoners,  in  this  case,  must  be  brought  to  the  bar 

on  Thursday  morning,  the  21st  November  next. 

Dunn  then  moved,  that  when  the  prisoners  were  again 
brought  up,  the  judge's  notes  of  the  evidence  at  the  trial 
should  be  in  Court. 

Lord  Denman,  C.  J. — It  is  quite  clear  that  we  cannot 
grant  that. 

On  Thursday,  the  21st  of  November,  the  prisoners  were 
again  brought  to  the  bar  of  the  Court. 

Campbell,  A.  G.  moved  that  the  prisoners  should  be  asked 
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if  they  had  any  thing  to  say  why  execution  should  not  be 
awarded  against  them. 

Dunn  moved   that  the  return    to  the  writ  of   habeas 
corpaa  md  certiorari  should  be  read. 
Tbe  rsturna  were  then  read. 


execution, 
ore  teous. 


Plea  in  bar  of      Dnnn.    Executtott  cannot  ht  awarded  against  Gurside, 

becaose  he  is  of  legal  r^ht  entitled  to  tbe  king's  pardoiu 
Hie  prisoner  is  entitled  to  make  this  plea,  ore  tenus. 
[Lord  Denmanf  C.  J.  The  prisoners  may  plead  that  if  tbey 
think  fit]  I  plead  it  for  Gargid€,  [Dunn  then  read  the 
proclam»tion.)  Information  was  given  by  Garside,  lo  con- 
aeqnence  of  which  William  and  James  Mouley  were  ap« 
prehended,  and  the  latter  convicted.  These  facts  Garsidt 
is  ready  to  verify.  In  Rex  v.  Rtidd{a)  Lord  Mansfield 
aayS|  **  There  are  three  ways,  in  law  and  in  pracUce,  which 
give  accomplices  a  right  to  a  pardon;  and  there  is  one  mode 
which  entitles  them  to  a  recommendation  to  the  king's 
mercy*  The  three  legal  ways  are;-^first|  in  tbe  case  of 
approvement,  which  still  remains  a  part  of  the  common 
laW|  though  by  long  discontinuance  the  practice  of  admit* 
tiBg  peraons  to  be  approvers  is  now  grown  into  disuse; 
secondly,  of  persons  who  come  within  tbe  statutes  10  8c  1 1 
Will.  3f  c.  23,  s.  5,  and  5  Anne,  c.  31,  s.  5 ;  and  thirdly, 
the  case  of  persons  to  whom  the  king  ha»,  by  special  pro- 
clamation in  tbe  Gazette,  or  otberwisci  promised  bis 
pardon.^'  Garside  has  been  pardoned  in  the  third  of  the 
ways  mentioned  by  my  Lord  Mansfield.  It  cannot  be  said 
by  tbe  attorney  general  that  tbe  king's  promise  of  pardon  is 
not  a  pardon,  since  it  is  a  rule  that  in  construing  pardons 
they  are  to  be  taken  most  strongly  in  favour  of  the  person 
p«rdoned|  and  against  the  crown. 


berhurrer, 
ore  tenus. 


Campbell,  A.  G.     The  facts  stated  can  be  of  no  avail 
BOW.    I  demur  to  the  plea  ore  tenus.    If  the  prisoner  has 

(a)  1  Cowp.  335. 
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beoi  pardoned,  either  by  act  of  parliament,  or  under  the  i8S4. 

peat  seal,  it   must  be   pleaded.      A  promise  of  pardon  ^<^v^^ 

caonot  be  pleaded  in  bar  of  an  indictment.     It  is  laid  down  ^ 

in  Blackstone^a  Commentaries  (a)  that  a  pardon  must  be  GAMiDiand 

MOSBLBT. 

under  the  sigfi  manuaKJb)^  and  that  even  a  warrant  under 
the  great  seal  is  not  a  complete  pardon.  The  king's  charter 
of  pardoo  must  be  pleaded  at  the  time  of  the  arraignment. 
If  a  mao  is  indicted^  and  has  a  pardon  in  his  pocket  at  the 
time  he  is  arraigned,  yet  if  he  pleads  the  general  issue^  ha 
thereby  waives  his  right  to  the  pardon,  and  cannot  after- 
wards take  advantage  of  it.  Besides,  the  question  was  sub- 
nntted  to  the  jury  at  the  trial,  whether  Garside  had  actually 
fired  tbe  pistol,  and  the  verdict  returned  was,  ''  both  guilty, 
the  blow  inflicted  by  Jwnes  Garside"  The  plea,  therefore, 
can  be  of  DO  avail,  as  it  was  by  Garside's  hand  that  the 
Mider  was  committed. 

Dusm^  in  reply.  If  a  promise  of  pardon  by  his  majesty 
is  not  considered  as  a  pardon,  the  consequence  will  be  seri- 
eas,  for  no  accomplice  will  give  information  of  a  murder 
conmitted,  if,  after  the  information  is  given,  he  is  to  be 
chaf|^  and  punished  for  his  crime.  In  point  of  law  Gar^ 
side  is  entitled  to  plead  the  king's  pardon,  and  this  is  the 
proper  time  to  plead  this  plea.  It  would  have  been  useless 
to  plead  this  before  the  trial,  because  the  terms  of  the  pro- 
ckmatioB  were  not  then  complied  with.  In  Rex  v.  Hunt 
and  Tkurtell,  it  was  urged  by  Hunt's  counsel,  when  he  was 
arraigned,  that  Hunt  had  given  evidence  which  led  to  the 
findii^  of  the  body  of  the  party  murdered,  and  the  answer 
froBi  the  Court  was,  that  the  proper  period  for  such  a  plea 
had  not  arrived.  After  the  prisoner  had  been  convicted  his 
life  was  spared,  on  such  terms  as  tbe  crown  thought 
proper.  The  finding  of  the  jury  that  Garside  fired  the 
pistol  is  of  no  effect,  as  that  was  not  part  of  the  issue 
joiaed.     Besides,  that  is  not  indorsed  on  the  indictment, 

(«)  Vol.  iv.  p.  400. 

(ti)  Vide  Builock  v.  Dodds,  S  Bam.  &  Alder.  258. 
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1834.  and  is  no  part  of  the  record.  It  is  therefore  submitted  that 
execution  ought  not  to  be  awarded  until  the  crown  has 
had  an  opportunity  of  considering  the  circumstances  of  the 
case. 


The  King 

V, 

Garside  and 

MOSELEY. 


Moseley  was  then  asked  if  he  had  any  thing  to  say  why 
execution  should  not  be  awarded  against  him.  He  replied 
that  he  was  not  guilty,  and  that  Garside  had  accused  him 
falsely. 

Lord  Denman,  C.  J. — ^The  two  prisoners,  James  Gar^ 
side  and  Joseph  Moseley,  have  been  brought  before  us  by 
a  writ  of  habeas  corpus,  in  custody  of  the  constable  of 
Chester  Castle,  accompanied  by  a  record  of  their  con- 
viction for  murder.  They  have  been  called  upon  to  say 
why  execution  should  not  be  awarded  against  them. 
James  Garside  has  pleaded  that  he  is  entitled  to  be  par- 
doned, as  he  has  complied  with  the  terms  of  the  king's 
proclamation.  It  is  argued,  that  this  is  a  legal  right,  and 
reference  has  been  made  to  a  case  in  177^9  decided  by 
Lord  Mansfield,  In  that  case  his  lordship  states,  that 
there  are  three  ways  in  law  which  give  an  accomplice  a 
right  to  a  pardon.  First,  in  the  case  of  an  approvement; 
secondly,  by  statutes  10  Sc  11  W.  S,  and  5  Antie,  c.  31; 
and  thirdly,  the  case  of  persons  to  whom  the  king  has, 
by  special  proclamation  in  the  Gazette,  promised  his  par- 
don: and  this  third  case  is  relied  on  as  giving  the  pri*- 
soner  a  legal  right  to  a  pardon.  But  it  is  quite  clear,  that 
such  a  plea  can  furnish  no  legal  defence  against  an  indict- 
ment, nor  any  legal  reason  why  execution  should  not  be 
awarded.  The  application  in  the  case  referred  to  was 
merely  that  the  parties  should  be  admitted  to  bail.  Allu- 
sion has  also  been  made  to  Rex  v.  Thurtell,  in  which  case 
execution  was  delayed  by  the  learned  judge  before  whom 
the  trial  took  place,  in  order  to  give  time  for  an  applica- 
tion to  the  Secretary  of  State.  In  that  case,  the  learned 
judge  was  giving  effect  to  no  legal  right,  but  with  that 
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extreme  caution,  (which  should  always  be  observed  towards        i834. 

persons  under  sentence  of  death^)  he,  in  the  exercise  of      ^"^v^^^ 

his   discretion,  afforded  an  opportunity  to  the   crown   to  ^. 

fulfil  its  contract,  if  any  such  had  been  made.     We  cannot  Ctarsidb  and 

enter  mto  the  particular  circumstances  of  the  case.    Those 

are   for   consideration   in  another  quarter.      We   cannot, 

however,   presume   that    the  king    will   not    perform  his 

promise,  most  strictly  and  faithfully,  to  the  meanest  and 

the  most  criminal  of  bis  subjects.    Ample  time  has  already 

been   furmshed   for  an   application   for  a  pardon  to  the 

crown.      But  that  there  may  be  no  possibility  of  doubt, 

time  sufficient  to  review  and  i'econsider  the  application, 

which  had  been  already  made,  will  be  afforded  by  us  in 

awarding  the  day  of  execution.    Joseph  Moseley  has  been 

called  upon  to  say  why  execution  should  not  be  awarded 

against  him,  and  all  he  says  is,  that  he  is  not  guilty.     The 

Court  must,  therefore,  proceed  in  the  execution  of  its 

solenm  and  painful  duty. 

Campbell,  A.  G.,     then    prayed  that    execution    be 
awarded  against  the  prisoners. 

M.  D.  Hill  then  moved,  on  the  part  of  the  sheriff  of 
Middlesex,  that  the  award  of  execution  should  not  be 
directed  to  him. 

Lord  Den  MAN,  C.  J. — We  think  we  ought  not  to  hear 
you.  The  sheriff  of  Middlesex  is  no  party  to  this  pro- 
ceeding. We  apprehend  we  have  power  to  award  the 
execution  to  any  sheriff  in  England. 

31.  D.  Hill.  The  custody  of  the  prisoners  has  been 
changed.  They  are  now  in  the  custody  of  the  gaoler  of 
Newgate,  who  is  the  minister  of  the  sheriff  of  Middlesex. 
If  the  Court  has  the  right  of  awarding  the  execution  to  be 
done  by  any  sheriff^  that  right  has  never  been  exercised. 


MoMLfet. 


42  CASES  IN  TH£  KING  S  BENCH, 

18S4.  Lord  Denman,  C.  J. — We  think  it  is  not  competeDt  to 

^^^^'^^^      us  to  hear  any  argument. 
The  Kiirc  ^      ® 

^if!frf*J!**  Taunton,  J,,  then  proceeded  to  pronounce  the  order 
of  the  Court, — That  eiiecution  be  done  upon  the  prisoners 
on  Tuesdiqr  next,  by  the  narshal  of  the  Court  of  King's 
Bench,  aocorcKog  to  due  form  of  htw,  and  that  the  sheriff 
of  the  county  of  Surrey  do  iMsist  in  the  execution  thereof. 

On  Tuesday,  November  ^h,  both  the  prisoners  were 
executed  at  Hovsemonger  Lane  Gaol. 


t(oE  d.  Blair  atiid  others  %>.  Stbebt  and  Faisbanks. 

A.,  lessor  at     EjECTMENT,  tried  before  KWfl/,  C.  J.,  at  the  Derby- 

will,  JB.,  lessee    ,.  .  .  ,-^,. 

at  will  C.         shire  spnng  assizes,  1834. 

under-lessee  The  lessors  of  the  plaintiff  contracted  to  sell  the  pre- 
demandof  the  mises  to  one  Bainbrigge,  who  was  let  into  possession.  By 
^ession  Bainbrigge  they  were  subsequently  demised  to  Street,  who 
premises  underlet  a  part  to  Fairbanks  (a),  and  retained  the  remainder 

ofC.issuffi-  ^^  ^^^  ^^"  occupation.  Fairbanks  defended  as  tenant  for 
cient  to  entitle  his  part.  Street  defended  for  the  whole ;  viz.  for  so  much 
tain  eject-  ^^  ^'^^  ^^  Fairbanks*  possession  as  landlord,  and  for  the 
™  v^   .  residue  as  tenant.     In  the  consent  rule  the  premises  de- 

demand  made  fended  for,  and  the  parts  occupied,  by  each,  were  particularly 

mises^  from      described.     Fairbanks*^  part  was  very  inconsiderable.     A 

the  wife  of  C. 

would  be  suf-       (a)SeeCo.Lilt.ST  b(3};  Haica,      the  ground,  tke  will  is  not  deter- 

ficient,  qtMTC*    MSS.   ''  The  lessor  may,  by  actuid      mined  till  the  lessee  hath  notice.'' 

i^  P*?^',       entry  into  the  ground,  determine      Co.  Litt.  55  b.    See  also  l)in$daie 

wo    e  en  8     ^j^  ^jji  -^^  ^^^  absence  of  the  les-      v.  lies,  2  Lev.  88;   Hinchman  v* 

in  eiectment  ■ 

as  landlord  as  **^  hilt  by  worSi  spotoi  ftom      lies,  1  Lord  Raym.  S24. 

to  Whiteactre, 

and  as  tenant  for  Blackacre,  cannot  take  advantage  of  a  defect  in  the  service  of  a  de^ 
mand  of  possesaiotl,  nmdei  upon  the  (aumt  of  BladWdfe,  far  the  purpose  of  detentriniiig 
an  estate  at  wilL 

Where  a  verdict  has  been  obtained  in  ejectment  against  A.  and  E,,  who  defended  for 
different  parts  of  the  praniites  in  tlie  declaration,  the  Cmat,  after  setting  aside  the 
verdict  as  to  A,f  refused  to  amend  the  postea,  by  confining  the  verdict  as  against  JB.  to 
those  premises  for  which  JB.  specifically  defended. 
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written  demand  of  possession,  directed  to  **  Bainbrigge,        1834. 
Sireei^  Fairbanks,  and  all  whom  it  might  concern/'  had      ^*^^v^ 
been  served  on  the  wife  of  Street,  at  his  dwelling-house,  v. 

which  was  not  on  the  premises,  and  also  on  the  wife  of  |^^^^^  ^^^ 
Fairianks,  upon  the  premises.  It  was  objected  that  this 
demand  was  insufficient,  and  that  it  ought  to  have  been 
served  on  Bainbri^e.  The  learned  chief  justice,  without 
pronouncing  decidedly  upon  the  demand  made  on  the  wife 
of  Street,  was  of  opinion  that  the  demand  on  the  premises 
upon  the  wife  of  Fairbanks  was  sufficient,  as  against  Fair- 
hankSf  to  determine  the  tenancy  at  will;  and  a  verdict 
passed  against  him.  A  verdict  was  taken  against  Street; 
and  leave  was  given  to  him  to  move  to  set  that  verdict  aside 
and  enter  a  nonsuit. 

Balguy,  in  Easter  term  last,  moved  for  a  rule  nisi  for  a 
new  trial  as  to  Fairbanks,  and  for  a  nonsuit  (a)  as  to  Street. 
The  tenancy  at  will  could  only  be  determined  by  some  de-^ 
mand  or  act  of  the  lessor^  operating  against  Bainbrigge* 
There  was  no  privity  between  Bainbrigge  and  the  persons 
of  whom  the  demand  of  possession  was  made.  If  Bain- 
brigge had  been  tenant  from  year  to  year,  a  notice  to  quit, 
given  in  the  manner  in  which  the  possession  was  in  this 
case  demanded,  would  have  been  insufficient.  Pleasant  v. 
Benson  (fi).  [Lord  Denman,  C.  J.  intimated  that  the  Court 
would  speak  to  Tindal,  C»  J.,  upon  the  subject.] 

Lord  Dbnman,  C.  J.,  on  a  subsequent  day  in  Easter 
term,  said — We  think  a  rule  nisi  should  be  granted,  but  it 
must  be  confined  to  the  property  occupied  by  Street.  The 
demand  of  possession,  served  upon  the  wife  of  Fairbanks 
upon  the  land,  was  sufficient. 

(<)  At^TfCSl  aiffd  Fkirhimks  did      the  suit  of  one  defendoit  onl^; 
jcnody,  it  Wts  conpe-      but  if  a  joint  issue  was  delivered, 


tent  to  the  plaintiff  to  deliver  a  the  proper  course  would  have  been 

separate  issue  to  each.    In  that  to  mote  to  enter  a  verdict  for 

case  it  Would  have  been  possible  Street. 
for  the  plaiotiflf  to  be  nonsuited  at         (6)  14  East,  234. 
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1834.  Goulburn,  Serjt.,  in  Trinity  term  shewed  cause.     It  is 

^  ^^'^^^      impossible  that  Street  can  have  a  new  trial  on  the  ground 
Roe  d.  Blair  -• 

t;.  taken,  because  he  defended  as  landlord  for  a  part.     He 

Street  and    cannot  therefore  take  advantage  of  any  defect  as  to  a  notice 
Fairbanks.  T  •  i    /  \ 

to  quit  or  demand  of  possession,  but  must  rely  on  title  (a). 

Balguy  said  that  he  could  not  support  his  rule. 

The  Court,  upon  this,  discharged  the  rule,  but  inti- 
mated that  it  by  no  means  followed  that  because  the  ver- 
dict must  stand,  the  lessors  of  the  plaintiff  would  be  enti- 
tled to  the  possession  of  the  whole  of  the  premises. 

Rule  discharged. 


In  Michaelmas  term,  after  unsuccessful  applications  to 
the  same  effect  to  Taunton,  J.  and  Tindal,  C.  J.,  at  cham- 
bers, a  rule  nisi  for  amending  the  postea,  by  confining  it  to 
the  premises  in  Fairbanks^s  occupation,  was  granted  by 
LiitUdale,  J.  in  the  outer  Court,  and  his  lordship  subse- 
quently directed  that  the  case  should  be  argued  before  the 
full  Court. 

Goulbum,  Serjt,  and  Humfrey,  in  this  same  term,  shewed 
cause.  This  rule  has  been  obtained  without  any  affidavits, 
and  has  in  effect  been  twice  decided  at  chambers.  This  is 
not  the  proper  time,  if  there  is  any,  for  applying  for  it. 
The  only  person  who  could  have  amended  the  postea  is 
the  judge  who  tried  the  cause ;  and  he  has  refused.  If 
the  lessors  take  possession  of  more  than  they  are  entitled 
to,  it  will  be  time  enough  then  to  apply  to  the  Court. 
Bainbrigge  was  evidently  the  real  defendant;  and  this  mo- 
tion seems  like  an  attempt  to  delay  the  proceedings,  lest 
some  application  respecting  costs  should  be  made  against 
him. 

(a)  See  Doe  v.  Creed,  5  Bitigh.  327. 
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Cowling,,  in  support  of.  the  rule.     This  application  is        1834. 

foQoded  on  the  judge's  notes^  and  is  made  in  consequence  ^^ 

of  what  fell  from  the  Court  in  discharging  the  rule  nisi  for  v, 

a  new   trial.      The   subject  has  not  yet  been  decided.    |^*^^*"^ 

Taunton,  J.  at  first  was  in  favour  of  the  application^  but 

doubted  his  jurisdiction  at  chambers,  and  discharged  the 

sammons  on  the  ground  that  the  application  should  either 

be  to  the  Court  or  the  judge  who  tried  the  cause.     The 

application  to  Tindal,  C.  J.  was  only  made  because  it  is  the 

invariable  practice  to  apply  to  the  judge  who  tried,  before 

applying  to  the  Court,  as  Littkdale,  J.  ruled,  directing  us 

to  do.    The  chief  justice  could  not,  however^  alter  the 

postea,  because  the  defendant  does  not  complain  of  any 

defect  in  entering  up  the  finding  of  the  jury,  but  alleges  a 

point  of  law«  which^  having  been  reserved  at  the  trials  can 

only  be  disposed  of  by  this  Court     [Lord  Denman,  C.  J. 

Have  you  any  authority  for  such  an  application  ?     Taun' 

roil,  J.  The  verdict  in  ejectment  is  always  general — for  fifty 

messuages,  fifty  acres,  &c.,  and  there  is  nothing  to  identify 

the  particular  premises  (a).    How  then  could  any  alteration 

of  the  postea  improve  your  condition?     How  could  the 

sheriff,  on  looking  at  the  postea,  know  on  what  premises  he 

ought  to  enter  on  the  writ  of  habere  facias  possessionem  ?J 

I  have  not  been  able  to  find  a  precedent  for  this  particular 

application;  but  there  are  many  cases  where  the  Court, and 

not  the  judge  who  tried,  has  amended  the  postea.     The 

sheriff,  on  executing  the  writ,  would  have  a  right  to  look  at 

the  consent  rule  (b),  and  to  deliver  possession  accordingly. 


(a)  This  arises  from  the  invete- 
rate  practice  of  stating  the  pre- 
mises, for  which  the  tenant  (or 
the  landlord)  means  to  defend,  in 
the  consent  rale  with  the  same 
obscure  generality  as  in  the  decla- 
ration. If  the  consent  rule  were 
oorrecdy  framed,  there  would  be 
DO  ohfcurity  in  the  verdict  and 
jndginent,  as  the  defendant  would 


be  entided  to  a  verdict  and  judg- 
ment in  respect  of  those  tenements 
in  the  declaration  to  which  lease, 
entry  and  ouster  were  neither  con- 
fessed nor  proved.  In  this  case, 
however,  the  premises  for  which 
each  party  defended  are  stated  to 
have  been  particularfy  described 
in  the  consent  rule. 
(6)  But  see  the  preceding  note. 
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Rob  d.  Blaib 

Street  mid 
Fairbanks. 
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Though  the  declaration  in  ejectment  is  general,  it  is  in  sub- 
stance an  action  to  try  the  right  to  the  premises  contained 
in  the  consent  rule.  If  this  application  be  not  granted,  the 
plaintiff  in  consequence  of  his  verdict  against  F^irbank^, 
whose  premises  are  small  in  comparison  with  StreH\ 
will  be  entitled  to  take  possession  of  all,  though  it  will  be 
contended  that  he  has  clearly  no  right  to  those  in  Sireei'n 
occupation,  if  the  Court  should  not  think  the  defendant 
precluded  from  urging  that  point. 


Per  Curiam. — If  the  lessor  shall  confine  the  exeoutioii 
of  the  writ  of  possession  to  the  premises  in  Fairbanki% 
occupation,  good  and  well ;  but  however  that  may  be,  as 
no  authority  has  been  cited  for  this  application,  and  it  is 
quite  a  novel  one,  the  rule  must  be 

Discharged. 


A  promissory 
note,  payable 
to  8.f  she 
being  the 
wife  of  A.f 
may  be  in- 
dorsed by  A, 
alone. 


Mason  v.  Morgan. 

jALSSUMPSIT  upon  a  promissory  note  for  180/.,  made 
by  the  defendant.  The  declaration  contained  three  counts, 
in  one  of  which  the  note  was  described  as  made  payable  to 
Sarah  Barnard  or  her  order,  and  indorsed  by  her  to  the 
plaintiff;  in  another,  as  made  payable  to  J.  and  Sarah 
Barnard  or  their  order,  and  indorsed  by  both;  and  in  the 
third  as  having  been  made  payable  to  J.  Barnard  or  hu 
order,  and  indorsed  by  him.  At  the  trial  at  the  London 
sittings  after  last  term,  before  Lord  Denman,  C.  J.,  it  ap- 
peared that  the  note  had  been  made  payable  to  Sarah  Bar- 
nard (she  being  the  wife  of  J.  Barnard)  or  her  order,  and 
that  it  had  been  indorsed  by  the  husband  alone.  It  was 
objected  that  the  note  should  have  been  indorsed  by  the 
wife  as  well  as  the  husband ;  but  this  objection  was  over- 
ruled by  the  learned  judge,  and  the  plaintiff  had  a  verdict. 


MICHAELMAS  TERM,  V  WILL.  IV. 

Godson  now  moved  for  a  new  trial  on  the  ground  of  mis- 
direction.    The  note  should  have  been  indorsed  by  the 
wife.      It  is  true  that  in  WNeilage  v.  Holloway{a)  the 
Court  beld  that  the  husband  might  sue  in  his  own  name 
npon  a  bill  of  exchange,  drawn  payable  to  his  wife  before 
narriage,  although  the  wife  had  not  indorsed  the  bill.     But 
the  circumstance  of  the  bill  having  been  drawn  before  mar- 
riage makes  an  important  distinction;  and,  besides^  Ab^ 
boii,  J.  entertained  some  doubts  on  the  question  even  in 
that  case.     In  a  subsequent  case  of  Richards  v.  Riehards{b), 
where  a  promissory  note  was  given  to  a  married  woman^  as 
administratrix,  by  her  husband  and  two  other  persons,  it 
was  held  that  after  the  death  of  the  husband  the  wife  might 
naintain  an  action  against  the  surviving  makers  of  the  note. 
Here,  both  the  husband  and  wife  should  have  indorsed  the 
note;  for  the  right  to  sue  upon  the  note  would  have  sur- 
vived to  the  wife,  if  her  husband  had  died  before  the  in- 
dorsement. 
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Mason 

V, 
MOSGAW. 


Lord  Dbiiman,  C.  J.*^The  person  really  interested  has 
indorsed  the  note,  and  that,  I  think,  is  sufficient. 

Taunton,  J.,  Patteson,  J.,  and  Williams,  J.,  con* 
curred. 

Rule  refused. 


(«)  1  Baro.  k  Alders.  918. 


(6)  a  Bsm.  &  Adol.  447. 
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1834. 

PeARSE  V.  MORRICE. 

By  a  local.  COVENANT  for  non-payment  of  arrears  of  toll  due, 
it'u  provided  ^^^^^  ^^  indenture  of  lease.  Plea :  non  est  factum.  At 
that  in  leases    the  trial  before  Tindalf  C.  J.,  at  the  Bedfordshire  summer 

of  the  tolls  .  /.        1  i-       1         1  •     •«•        1  • 

the  rent  shall    assizes,  1832,  a  verdict  was  found  for  the  plamtm,  subject 

ab  "toX^"    ^^  *®  following  case : 

treasurer,  and  By  a  local  and  public  act  of  34  Geo.  3,  for  repairing  cer- 
thereof  lorn  ^^^°  roads  in  Bedfordshire,  certain  persons  were  appointed 
tuck  leate  tkali  trustees  for  carrying  the  act  into  execution^  and  were  em- 
to  all  intentt     Powered  to  appoint  a  clerk  (m  whose  name  they  were  au- 

andpurpotet     thorized  to  sue)  and  a  treasurer,  (who  was  to  give  security 

VMattoevcr» 

A  lease  is         and  to  account  on  oath  if  required,)  and  they  were  also  em- 

b  *the  ren?^  powered  to  erect  turnpikes  and  toll-houses,  and  to  take 

is  reserved  tolls,  which  turnpikes,  toU-houses  and  tolls,  were  vested  in 

^rt!^  them  by  the  act 

fttr«r;— Held,       By  section  28,   the  trustees  were  empowered  at  any 

first,  that  the  .  ....  t       ■    <    i       i  ■        ■ 

reservadon  in    meeting,  upon  notice  in  wntmg  under  their  hands  and  seals, 

the  alternative  jp  jgt  to  farm  the  tolls  to  the  highest  bidder,  at  a  public 

IS  bad,  within  •  ,       •        • 

the  former        bidding,  provided  that  the  leases,  contracts,  or  agreements  for 

I»rt  of  this  ^jjg  svime  were  in  writing  and  duly  executed  by  the  person 
And  second-  or  persons  taking  or  farming  such  tolls,  and  also  by  the 
word^'^null  trustees,  but  that  the  same  should  not  be  let  for  more  than 
and  void  to  three  years  at  any  one  time,  and  that  the  rent  to  be  paid  for 
purposes,"  are  the  said  tolls  should  be  made  payable  and  should  be  paid  to 
to  be  con-        ^^^  treasurer  of  the  said  trustees.    In  default  whereof,  every 

strued  as  *  ^ 

meaning  aHath  such  lease,  contract,  or  agreement,  should  be  null  and  void 

KoTSdL    ^0  all  intents  and  purposes  whatsoever. 

able  only.  The  plaintiff,  who  is  clerk  to  the  trustees,  put  in  the 

that  the  above  counterpart  of  an  indenture,  dated  2d  May,  1828,  made 

provision  is  between  the  trustees  of  the  first  part,  Elizabeth  Riches  of 
not  repealed 

by  either  of  the  second  part,  and  George  Morrice  and  John  Morrice 
TurftkeActs  ^*^  defendant)  of  the  third  part;  which  recited,  that  at  a 

S  Geo.  4,         meeting  of  the  trustees  on  that  day,  by  public  notice  duly 

c.  126,  and 

4  Geo.  4,  c.  95,  but  remains  in  full  force. 

SemblCf  that  words  at  the  end  of  a  deed  following  the  ''In  cujus  rei  testimonium,  kc" 
form  no  part  of  the  deed. 


Pearse 

V. 
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giren,  for  the  purpose  of  letting  to  farm  the  tolls  of  the  i8d4. 
se?enil  gates  erected  on  the  same  road,  in  the  manner 
directed  by  3  Geo.  4,  for  regulating  turnpike  roads  in 
England, — E.  Riches  became  the  highest  bidder  for  the  tolls,  Morrice. 
payable  at  certain  turnpike  gates  therein  mentioned,  at  the 
jeariy  rent  of  ISO/.,  and  was  accordingly  declared  the  renter 
thereof  for  the  term  of  three  years, — and  that  G.  M,  and 
the  defendant  had,  at  her  request,  and  in  order  to  satisfy 
the  conditions  of  letting  the  said  tolls,  agreed  to  become 
parties  to  the  indenture,  and  to  enter  into  the  covenants 
thereinafter  contained,  as  sureties  with  E.  R.  for  payment  of 
the  said  yearly  rent,  and  for  such  other  purposes  as  there* 
inafter  expressed ;  and  it  was  witnessed  that  the  trustees, 
parties  to  the  indenture,  in  pursuance  of  the  authority  given 
to  them  by  the  several  acts,  or  any  of  them,  in  that  inden- 
ture mentioned  did  demise  and  let  unto  E.  Riches  certain 
toll-houses,  tolls,  &c.  to  hold  the  same  unto  E.  Riches  for 
the  term  of  three  years,  yielding  and  paying  therefore  unto 
the  trustees  of  the  said  road  for  the  time  being,  or  to  their 
treasurer,  at  his  dwelling-house,  the  yearly  rent  of  180/. 
And  E.R,,  G.  M.  and  the  defendant  did  jointly  and  severally 
covenant  with  the  trustees  of  the  said  road  for  the  time 
being,  that  £.  Riches  should  pay  unto  the  trtistees  of  the 
said  road,  or  their  treasurer  for  the  time  being,  as  aforesaid, 
the  said  yearly  rent. 

And  the  indenture  concludes  in  the  following  words: — 
*'  In  witness  whereof  to  one  part  of  these  presents,  intended 
to  remain  in  the  hands  of  the  said  £.  Riches,  the  said  trus- 
tees, parties  hereto,  have  set  their  hands  and  seals;  and  to 
the  other  part  thereof,  intended  to  remain  in  the  hands  of 
the  said  trustees,  the  said  E.  Riches,  G.  M.  and  J.  M.  (the 
defendant)  have  set  their  hands  and  seals,  the  day  and  year 
first  above  written.'' 

The  said  counterpart  indenture  was  executed  by  E. 
Riches  and  by  the  defendant,  but  was  not  executed  by  any  of 
the  trustees,  or  by  the  clerk  or  treasurer ;  and  no  indenture 

VOL.  IV.  E 


60  CASES  IN  THE  KING'S  BENCH, 

1884.        was  produced  executed  by  any  of  the  trustees,  or  by  the 

^'  clerk  or  treasurer. 

V.  The  question  for  the  opinion  of  this  Court  is,  whether 

jUQARicE.  ^i^j^  action  is  maintainable;  the  indenture  produced  at  the 
trial  not  having  been  executed  by  the  trustees,  or  the  clerk 
or  treasurer,  and  no  other  indenture  having  been  produced ; 
and  the  rent  reserved  being  made  payable  to  the  trustees  of 
the  said  road,  or  to  their  treasurer^  and  not  reserved  and 
made  payable  to  the  treasurer  only,— ^referenee  being  had 
as  well  to  the  4th,  5atli,  and  57th  sections  of  the  3  Geo.  4. 
c,  196,  and  the  $9d  section  of  the  4  Geo.  4,  c«  95,  as  to  the 
provision  of  the  local  act. 

F.  Gunmngf  for  the  plaintiff.    It  is  a  valid  lease.    The 

questions  with  respect  to  the  validity  of  the  lease  are  four« 

h  The  firit  question  ii,  whether  the  actioa  is  mainttipablet 

the  indenture  produced  at  the  trial  not  having  been  executed 

by  the  tmste^f,  or  by  the  clerk,  or  by  the  treasurer.    The 

First  point :     production  of  the  ^otifUerpart  was  sufficient.    In  all  caiea 

coi^tS^it  of  wbefe  an  action  U  bronght  upon  an  indenture  of  lease,  by 

indentare.       ^  li^dlord  9gi(incit  bis  tenant,  {mi  thi0  is  an  analogous  c^ae,) 

the  prpductipn  of  the  counterpart  is  deemed  sufficient.  Thci 
recital  at  the  conclusion  of  this  indenture  of  lease,  thi^t  to 
o^e  V^xt  of  the  lease  intended  to  remain  in  the  hands  of 
JB.  Riches,  the  trustees,  parties  thereto,  Iim4  set  their  hands 
and  Midsy  is  a  statement  under  the  hand  and  seal  of  the 
defendant,  th^t  the  trustees  have  executed  a  lease,  and  the 
defendant  is  therefore  estopped  from  denying  that  fact«  In 
Burkigh  v.  Stibhs{a),  the  declaration  conUiped  an  aver-i 
ment  that  one  Rider  had  put  himself  apprentice  to  the 
defendant  and  his  wife.  This  avern^^ent  W|is  held  to  be  ^uffi^ 
ciently  proved  by  the  production  of  that  part  of  the  inden« 
ture  executed  by  the  defendant.  Nash  v.  Turner  (6)  i^eema 
to  est«ibUsh  the  same  principle.  [TamUon^  J.  Tbe  words 
to  which  you  refer  must  have  bc;en  put  into  the  indenture 
brfofe  it  wfia  executed,]    The  two  parts  of  the  leeae  were 

(a)  5  T.  R.  465.  {b)  1  Esp.  217. 
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BO  doabt  executed  at  nearly  the  same  time.    A  variety  of        i8S4. 
cases  establish  the  position,  that  a  party  who  has  executed 
t  deed  contaiDing  a  recital,  is  estopped  from  controverting 
the  tnilh  of  that  recital  (a). 

IL  The  local  statute  has  been  sufficiently  complied  with  Second  point: 
by  making  the  rent  payable  to  the  trustees  or  their  treasurer,  ^^^o^l^act. 
The  act  does  not  say  that  the  rent  shall  be  paid  to  the 
treasurer  only,  and  there  is  nothing  illegal  in  such  a  contract 
as  is  entered  into  by  the  lease. 

III.  But  assuming  that  the  terms  of  the  statute  have  not  Third  point; 
been  complied  with,  the  lease  is,  according  to  the  construe*  I^^^oidable 
tion  which  the  Courts  have  put  upon  words  in  other  statutes^  void. 
sioiihr  to  those  in  this  act  of  54  Geo.  3,  voidable  only  at 
the  option  of  the  parties,  and  not  actually  void.    By  the 
4lsf  section  of  5  Eliz.  c.  6,  all  indentures  of  apprentice- 
skip  made  otherwise  than  by  that  statute  ordained,  are  de- 
clared to  be  void  m  law  to  all  intents  and  purposes.    Yet  in 
Rex  V.  Si.  Nicholas,  Ipswich  (£)>  Lord  Hardwick  held  that 
tlie  cHuBse  made  such  indentures  not  votW,  but  voidable  by 
the  parties  themselves,  and  by  them  only ;  and  he  added, 
^  There  are  many  cases  where,  according  to  the  strict  words 
of  the  statute,  a  thing  is  made  void,  yet  has  been  held  not 
to  be  absolutely  void;"  and  two  instances  are  then  given  by 
him.    Rex  v.  Woohtanton  (c),  Rex  v.  Evered{d),  St.  Nicho* 
las  V.  St.  Peter* Sf  Ipszcich(e),  Gray  v»  Cookson{f),  are  all 
fllostrations  of  the  same  principle.     [Taunton,  J.  Son^e  of 
those  cases  proceed  upon  an  erroneous  principle,  that  the 
Court  will  do  everything  to  support  a  settlement.]     Upon 
the  authority  of  these  cases,  and  as  the  proviso  in  the  act 
making  the  lease  null  and  void  is  introduced  for  the  benefit 
of  die  parties  only,  and  not  for  any  public  purpose,  the  deed 
is  only  voidable,  and  is  not  void.     [I'aunton,  J.  Here,  one 
of  the  parties  chooses  to  avoid  the  lease.]    It  is  now  too 
kta  to  elect  to  avoid  the  lease. 

(«)  Vide  ante,  29  (6).  (d)  1  Bolt  554,  pi.  757. 

(*)  1  Bott.  P.  L.  5S0,  pi.  744.  (c)  4  Born.  466,  24th  ed. 

(e)  1  Boil  60^  pi.  876, 5th  ed.         (/)  16  East,  27. 
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IV.  This  is  a  valid  lease  under  the  General  Turnpike 
Act,  (3  Geo.  4,  c.  126,)  the  4th  section  of  which  recites, 
V.  that  it  is  of  great  importance  that  one  uniform  system  should 

ORRicE.     jjg  adhered  to  in  the  laws  regulating  the  management  of 
Lease  valid*     turnpike  roads  throughout  the  kingdom,  and  enacts  that  the 
under  General  provisions  in  that  statute  shall   extend  to  all  local  acts. 
^  '  By  the  55th  section,  power  is  given  to  the  trustees  to  let  to 

farin  the  tolls  in  the  manner  thereinafter  mentioned ;  and 
after  a  variety  of  regulations  respecting  the  notices  to  be 
given  of  the  intention  to  let,  and  the  mode  of  letting  the 
tolls,  the  same  section  provides  that  the  renter  shall  enter 
into '  a  proper  agreement  for  the  taking  and  paying  the 
money  at  the  times  specified  in  such  notice,  with  such  surety 
or  sureties  for  payment  thereof,  and  under  such  conditions 
and  in  such  manner  as  the  said  trustees  shall  think  fit." 
This  repeals  the  inconsistent  provision  in  the  local  act,  and 
enables  the  trustees  to  let  the  tolls  under  such  an  agree- 
ment as  they  think  proper.  This  was  a  letting  under  the 
general  act.  The  lease  recites  that  notice  was  given  to  let 
the  tolls  under  3  Geo.  4.  In  the  operative  part  of  the 
deed,  the  trustees  demise  by  virtue  of  the  said  several  acts. 
It  is  clear,  therefore,  that  this  was  intended  to  be  a  letting 
under  the  General  Turnpike  Act,  and  is  consequently  a  valid 
lease. 

F.  Kelly,  for  the  defendant.  Unless  the  Court  declares 
that  the  clause  with  respect  to  the  letting  of  the  tolls  is 
repealed,  this  action  cannot  be  sustained.  These  contracts, 
respecting  the  letting  of  tolls,  are  authorized  only  by  statute, 
and  are  not  within  the  common  law. 
First  point:  With  respect  to  the  first  point.     The  counterpart  pro* 

Estoppel.         duced  at  the  trial  was  not  executed  by  the  trustees.     No 

notice  was  given  to  produce  the  other  part  of  the  deed,  so  as 
to  dispense  with  the  necessity  of  its  production.  There  was 
consequently  no  evidence  of  a  deed  executed  by  the  trustees. 
It  may  even  be  admitted,  that  if  the  defendant  had  executed 
a  deed  which   recited   the  execution  by  the  trustees,  he 
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would  have  been  estopped^  and  the  authority  of  Burleigh  v.         i834. 
Siibbs  and  Nash  v.  Turner  need  not  be  disputed  ;  but  here       ^*^^/-^i^ 
there  is  no  recital  in  any  part  of  the  deed.     The  clause  ^'  In  y^ 

cujus  rei  testimonium"  forms  no  part  of  the  deed.      In      Morrics. 
Comyfis's  Digest^  Fait,  (E.  2),  it  is  said,  **  A  thing  wrote 
after  In  cujus  rei  testimonium,  is  no  part  of  the  deed,  though 
it  was  wrote  before  the  sealing  and  delivery  of  the  deed," 
citing  2  Rol.  23  I.  20  R.  Cont.  Mo.  3  (a). 

As  to  the  second  point.  The  local  act  requires,  in  ex-  Second  point: 
press  terms,  that  the  rent  shall  be  made  payable  to  the  JjiJh^J^aTact 
treasurer.  This,  it  is  evident,  is  done  designedly,  and  for 
very  obvious  reasons.  By  the  local  act,  the  treasurer  is  to 
give  security  for  the  performance  of  the  duties  of  his  office, 
and  is  likewise  to  account  on  oath  when  required.  There 
are  no  such  provisions  with  respect  to  the  trustees^  who  are 
generally  a  very  numerous  body,  and  some  of  whom  may 
not  be  in  good  circumstances. 

III.  The  only  cases  in  which  the  words  **  null  and  void"  Third  point: 
are  not  allowed  now  to  be  construed  according  to  their  ^\^\q  qq^  y^jd. 
natural  meaning,  are  where  the  dispute  is  between  a  land- 
lord and  tenant,  as  to  the  construction  of  a  condition  for 
the  benefit  of  one  of  the  parties.     [Palteson,  J.  The  prin- 

(a)  The  first  of  these  authorities  H.  S,  nota,  that  what  is  written  in 
runs  thus :  "  If  a  clause  comes  in  a  deed  after  the  In  cujus  rei  testi- 
a  deed  after  these  words, '  in  cujus  monium,  shall  be  parcel  of  the 
rei  testimonium^  sigillum  apposui/  deed,  as  well  as  that  which  is  writ- 
it  is  not  any  part  of  the  deed,  ten  before.  And  this  by  Norwich 
though  it  were  written  before  the  and  all  the  justices/' 
sealing  and  delivering,  1  Ma.  Covenant  was  held  to  be  main- 
Brooke,  Faittf  72,  agreed  by  the  tainable  upon  words  of  covenant 
justices,  et  ibid.  76/*  Bro.  Faits,  after  the  In  cujus  rei  testimonium, 
pi.  72,  is  an  original  case,  correctly  and  above  the  seal;  Hamond  v. 
transcribed  ,by  Rdle.  But  in  pi.  Jethrelly  1  Brownl.  Rep.  59,  and 
76,  Lord  Brooke  merely  transcribes  Hamond  v.  Jelhro,  2  Brownl.  97. 
1  short  case  from  M.  81  £.  3,  A  proviso  inserted  after  the  In 
fo.  81,  pi.  3t,  in  which  the  only  cujus  rei  testimonium,  and  before 
question  raised  or  discussed  was  the  sealing,  is  part  of  the  deed ; 
upon  the  effect  of  the  omission  of  Tfumpsony.  Butchery  3  Bulstr.300, 
the  word  **  meum,*'  after  "  sigil-  301,  302,  per  Doderidge,  J. 
lom."  The  second  authority  (from  And  see  Broke  v.  Smith,  Sir  F; 
Sir  Fro.  Moore)  is  this,  <<  Mich.  28  Moore,  670. 
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1834.  ciple  of  those  decisions  is,  that  a  party  shall  not  be  allowed 
to  take  advantage  of  his  own  wrong.]  This  provision  is 
not  for  the  benefit  of  one  of  the  parties,  but  it  is  for  the 
interest  of  both  the  lessee  and  the  trustees.  If  the  lease  is 
void,  no  toll  can  be  lawfully  demanded  by  the  lessee  from 
third  parties,  nor  can  any  rent  be  recovered  from  the  lessee* 
With  respect  to  the  cases  which  have  been  cited,  sup* 
posing  even  that  the  Court  are  prepared  to  support  those 
cases,  (which  may  well  be  doubted,  as  the  decisions  appear 
to  be  entirely  unsupported  by  any  correct  principle  of  law,) 
they  will  not  introduce  the  same  kind  of  construction  into 
any  new  class  of  cases ;  and  there  certainly  has  been  no  deci- 
sion upon  a  statute  in  pari  materia  with  the  present,  in 
which  **  void  to  all  intents  and  purposes  whatsoever*'  has 
been  construed  to  mean  *^  voidable"  only.  But  supposing 
the  words  in  this  statute  to  mean  voidable  at  the  option  of 
the  parties,  the  effect  is  the  same  as  regards  the  parties  to  the 
present  action,  for  the  defendant  does  elect  to  avoid  the  lease. 
[Lord  Denman,  C.  J.  The  answer  is,  that  it  is  now  too  late.] 
It  is  never  too  late  for  a  mere  surety  for  the  payment  of  the 
rent. 

IV.  Then  it  is  said,  that  the  lease  is  valid  under  the 
under  General  ^^^^^^^^  Turnpike  Act.  Neither  the  55th  nor  the  4th  sec- 
Turnpike  Act.   tion  of  that  statute  touch  this  case.     The  latter  does  not 

repeal  any  other  act  of  parliament ;  and  the  55th  section 
contains  only  a  variety  of  minute  regulations  respecting  the 
letting  of  tolls.  This  act  applies  to  future  as  well  as  to 
present  acts.  Suppose  a  future  act  were  made  in  the  terms 
of  this  local  act,  could  it  be  contended  that  the  general  act 
had  by  anticipation  repealed  a  future  provision,  such  as  that 
in  the  28th  section  of  this  local  act  i  It  is  only  where  there 
is  no  direct  provision  in  a  local  act,  that  the  provisions  of 
the  general  act  apply. 


Fourth  point : 


First  point: 
£stoppel. 


Gunning,  in  reply.  It  is  said  that  a  recital  in  that  part 
of  a  deed  called  the  In  cujus  rei  testimonium^  does  not 
operate  as  an  estoppel,  as  it  is  no  part  of  the  deed;  and 
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Onrnpu's  Digeii  is  referred  to  as  ao  authority  for  that  posi-  1834. 
tion.  The  passage  in  Comyns's  Digest  quotes  two  cases, 
the  one  in  JRolle,  the  other  contri  in  Moore's  Reports,  the 
hitter  of  which  must  be  taken  to  have  over*ruled  the  pre- 
ceding  case  in  Rolle(a),  It  appears  from  SAeppard's  Touch- 
stame{b\  that  this  is  to  be  taken  as  a  part  of  the  deed. 
In  enumerating  the  formal  or  orderly  parts  of  a  deed,  the 
eighth  part  is  stated  by  the  author  of  that  treatise  to  be 
the  In  cujus  rei  testimonium.  Whether  this  be  a  recital  or 
not,  it  is  an  averment  under  hand  and  seal,  which  is  sufficient 
to  constitute  an  estoppel. 

Then  as  to  the  second  point     It  is  said  that  it  was  the  Second  point: 
policy  of  the  act  to  make  the  rent  payable  to  the  treasurer  with'io^Uct. 
on  account  of  his  greater  respectability.     Upon  reference 
to  the  local  act,  it  will  be  found  that  the  trustees  must  be 
possessed  of  property  to  the  amount  of  40/.  a  year. 

Then  it  is  said,  that  the  cases  cited  upon  the  third  point  Thiid  point : 
are  not  to  be  considered  as  law.    They  have  hitherto  been  ^le  and^not 
so  considered,  and  have  not  been  overruled.    It  may  be  void. 
tme  that  one  of  them  was  decided  on  an  erroneous  princi- 
ple, viz.  that  a  Court  will  do  every  thing  to  support  a  set- 
tlement;— but  that  was  not  the  sole  ground  of  decision  in 
Grey  v.  Cookson.    Besides,  here  the  party  seeks  to  take 
advantage  of  his  own  wrong,  and  therefore  it  comes  within 
the  principle  upon  which  the  cases  between  landlords  and 
tenants  in  general  have  been  decided.     It  is  too  late  for 
the  defendant  to  elect  to  avoid  the  deed,  after  he  has  en- 
joyed the  benefit  of  the  demise. 

Then  with  respect  to  the  fourth  point.     The  provisions  Fourth  point  t 
io  the  general  act  are  inconsistent  with  those  in  the  local  „njer  General 
act,  and  therefore  the  latter  are  necessarily  repealed.     But  Turnpike  Act. 
supposing  that  the  Court  be  of  opinion  that  the  lease  is 
void,  the  defendant  ought  not,  at  thb  time,  to  be  permitted 
to  take  advantage  of  its  invalidity. 

(•)  Vide  iupr^y  53  (a),  where  it      that  in  Moore,  in  28  Hen.  8, — 
appears  that  the  case  in  Rolle  (from      16  years  before. 
Brooke's  Abr.)  was  in  1  Mary ;  {h)  Page  58. 


Pearse 

V. 


56  CASES  IN  THE  KING's  BENCH, 

1834.  Lord  Denman,   C.  J.^ — It  was   unfortunate  that  tlie 

trustees  did  not  give  notice  to  produce  the  deed  in  the 
hands  of  the  lessee ;  but  I  believe  none  of  the  Court  are 
MoREicE.  disposed  to  think  the  case  need  turn  upon  the  point  as  to 
the  admissibility  in  evidence  of  the  counterpart.  There 
may  be  some  question  whether  a  recital  in  the  subscribing 
part  of  the  counterpart,  that  the  deed  has  been  executed 
under  the  hands  and  seals  of  the  trustees,  would  not 
operate  as  an  estoppel  against  a  party  executing  the  coun- 
terpart. 

The  other  point  appears  to  me  to  be  one  of  very  great  im- 
portance— that  the  act  requires  that  every  lease  of  tolls  shall 
make  the  rent  payable  to  **  the  treasurer."  That,  I  think, 
must  be  taken  to  be  "  exclusive  of  all  other  persons ;"  it  can 
never  be  enough  to  say  that  the  rent  may  be  made  payable 
to  the  treasurer,  or  the  trustees,  or  some  one  of  their  body. 
To  have  the  rent  payable  to  a  large  number,  would  be 
very  inconvenient,  and  a  single  individual  might  possibly 
not  be  perfectly  solvent.  The  question  then  is,  whether 
full  effect  is  to  be  given  to  words  such  as  these :  **  that 
any  lease  that  is  executed  in  contravention  of  these  pro- 
visions shall  be  null  and  void  to  all  intents  and  purposes 
whatever."  It  certainly  is  very  extraordinary  that  there 
should  be  cases  to  show  that  words  of  that  extent  should 
not  receive  their  natural  and  obvious  meaning;  but  on  the 
principle  that  a  party  is  not  bound  to  take  advantage  of 
any  proviso  in  his  own  favour,  it  has  been  held  in  settle- 
ment cases  that  the  word  "  void "  means  **  voidable"  only. 
And  this  same  construction  has  been  applied  to  agree- 
ments where  a  party  could  not  take  advantage  of  a  proviso 
in  his  own  favour,  without  committing  some  offence 
against  public  policy.  But  here,  there  is  nothing  of  that 
sort.  Indeed  it  might  be  said  that  there  is  something 
which  may  be  called  "  public  policy,"  demanding  the 
enforcement  of  this  clause.  The  interests  of  the  pro- 
prietors at  large  are  intended  to  be  protected  by  the  pro- 
vision which  requires  that  one    particular  individual  of 
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responsibility  shall  be  the  party  to  whom  the  rent  shall  be 
made  payable.  There  is  therefore  the  best  public  reason 
why  this  provision  in  the  act,  making  a  lease  void  in  such 
case,  should  be  carried  into  effect,  if  the  rent  is  by  that 
lease  made  payable  to  any  other  than  the  individual  par*- 
ticularly  pointed  out. 

But  it  is  urged  that  the  general  act  repeals  this  clause,  be- 
cause it  says  that  the  trustees  executing  leases  shall  comply 
with  certain  directions  as  to  the  notice  to  be  given,  the 
mode  of  bidding,  and  other  things,  and  then  goes  on  to 
say,  ''  the  rent  shall  be  reserved  in  such  manner  and  on 
sach  conditions  as  the   trustees   or  commissioners  shall 
think  fit.'*     But  those  words  were  not  intended  to  repeal 
any  restrictions — particularly  a  restriction  founded  upon  a 
good  principle — contained  in  any  former  icU    The  only 
intention  was,  that  the  trustees  should  appoint  such  con- 
ditions, and  make  the  rent  payable  in  such  manner  as  they 
thought  proper,  consistently  with   the  powers  vested  in 
them,  and  the  duties  imposed  upon  them  by  other  acts. 
Those  words,  therefore,  in  the  general  act  cannot  be  sup- 
posed to  have  been  used  with  an  intention  to  repeal  the 
provision  in  the  28th  section  of  this  local  act ;  which  pro- 
vision, therefore,   stands  in  full  force,  and  ought,   upon 
every  principle  of  reason,  to  be  applied  to  this  case.     This 
lease  is  therefore  void. 

With  regard  to  the  time  of  taking  advantage  of  the  in- 
nUdity  of  the  lease,  I  cannot  understand  why,  if  the  lease 
be  void,  any  party  should  not  take  advantage  of  its  inva- 
lidity at  any  period. 
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Taunton,  J. — Two  objections  have  been  urged  against 
the  validity  of  this  lease.  One  is,  that  the  trustees  did  not 
execute  the  lease.  To  this  it  has  been  answered,  that,  as 
diere  is  a  recital  in  the  deed  that,  to  one  part  of  those 
presents  intended  to  remain  in  the  hands  of  the  said  E. 
Riches,  **  the  said  trustees,  parties  thereto,  have  set  their 
hands  and  seals,"  that  recital  is  binding  on  the  defendant, 
who  is  only  a  surety,  and  therefore  has  a  right  to  the 
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Strict  proof  of  the  legal  existence  of  this  obligation.  But 
against  that  has  been  cited  the  authority  of  Comynx's 
Digest,  title  Fait.  I  do  not  wish  to  be  bound  by  any 
opinion  I  may  now  throw  out ;  for  what  I  say  is  princi- 
pally with  this  view— -that  I  may  not  be  supposed  to 
accede  to  the  argument  used  by  Mr.  Gunning;  because 
I  am  at  present  most  strongly  inclined  to  be  of  opinion 
that  the  words  which  follow  **  In  cujus  rei  testimonium/' 
form  no  part  of  the  deed  at  all ;  that  they  are  not  matter 
of  recital,  and  that  therefore  they  will  not  estop  the 
defendant  in  this  case  from  urging  the  present  objec- 
tion. I  do  not,  however,  give  a  definitive  opinion  upon 
that  point,  since  it  is  quite  sufficient  to  decide  upon  the 
other.  That  which  I  have  advanced  is  rather  in  the  way 
of  protestation  than  any  thing  else. 

On  the  other  question  I  certainly  entertain  no  doubt 
whatever.  The  objection  is,  that  the  reservation  is  not 
to  the  treasurer  alone»  as  it  ought  to  be,  according  to  the 
28th  section,  but  in  the  alternative— to  the  treasurer  or 
trustees.  Now  there  may  be  very  good  reasons  for  making 
the  rent  payable  onfy  to  the  treasurer.  If  the  words  in 
this  section  are  not  obligatory,  I  cannot  conceive  of^  words 
that  can  have  a  prohibitory  force.  The  distinction  has 
long  subsisted  in  the  construction  of  acts  of  parliament 
between  statutes  directory,  and  statutes  imperative — whose 
provisions  must  be  observed.  According  to  the  best  of 
my  recollection,  the  first  instance  in  the  books  of  a  statute 
being  construed  to  be  directory,  occurs  in  Strange  {a), 
where  it  was  held,  that  the  time  appointed  by  the  statute 
for  the  choice  of  overseers  need  not  be  observed  to  the 
letter,  that  that  was  a  directory  provision,  and  that  the 
choice  of  overseers  on  a  day  not  being  '*  in  Easter 
week  or  within  one  month  after,''  may  be  supported. 
There  may  be  other  cases  to  the  same  effect  (6).     I  have 


(a)  Rex  ▼.  Sparrow,  2  Stra.  1 1 SS. 

(b)  Co.  litt.  360  a;  Leicester- 
iHire  coMi  1  Peckw.  £1.  Cases,  45 ; 
Ibiur  v«  Pete,  9  Selw.  N.  P.  7th  ed« 


1071  n;  Margate  Pier  Compaw/ 
V.  Hannam,  3  Bam.  &  Alders. 
966;  Res  v.  Mt^for  ef  London, 
4  Maim.  &  ByU  36. 
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always  understood  the  distinction  between  a  directory  and 

imperative  statute  to  be  this — a  statute  is  to  be  construed 

lo  be  directory  when  its  provisions  contain  mere  matters  of 

directioD ;  but  when  those  matters  of  direction  are  followed 

ap  by  such  words  as  occur  here^  *'  or  in  default  thereof 

every  such  lease^  contracti  or  agreement^  to  be  null  and 

void  to  all  intents  and  purposes/' — it  is  to  be  construed 

as  imperative^    Those  latter  words  always  amount  to  a 

direct,   positive,    absolute  prohibition^   which  cannot  be 

Hipeiued  with.    In  the  present  case  the  statute  provides 

that  the  rent  which  shall  be  agreed  to  be  paid  for  the  tolls 

•hall  be  made  payable  to  the  treasurer  of  the  said  trustees, 

aod  then  it  goes  on,  *^  and  in  default  thereof,  every  such 

lease,  contract,  or  agreement,  to  be  null  and  void  to  all 

iatents  and  purposes  whatever."     Now  this  lease  is  made 

ooder  a  power  given  to  the  trustees,  and  the  terms  of  the 

power  must  be  strictly  complied  with,  as  in  other  more 

{yniliar  instances  of  powers.     I  cannot  fashion  a  doubt  to 

oiy  own  mind  on  the  subject.     But  it  is  said,  *'  the  objec*- 

tion  comes  too  late."     Now  it  is  not  at  all  explained  in 

wlhiU  way  the  objection  comes  too  late.     The  lease,  it  is 

true,  was  executed  in  1825,  and  it  is  a  lease  for  three 

years;  but  there  is  no  statement  in  the  case  as  to  when 

the  present  action  was  commenced,  and  therefore,  for  any 

thiog  that  appears  to  the  contrary,  it  may  have  been  com*- 

menced  during  the  continuance  of  the  term.     I  know  not 

in  what  other  sense  the  objection  can  be  said  to  come  too 

late  but  this,  that  it  has  come  after  the  expiration  of  the 

leue,  whereas  it  ought  to  have  been  made   during  the 

pendency  of  it  (a).     I  think  therefore  that  there  is  nothing 

in  this  answer  to  the  objection. 

Then  the  General  Turnpike  Act  has  been  relied  upon 
to  shew  that,  putting  the  two  acts  together,  this  lease  may 
be  supported.     Now  I  agree  that  it  is  stated  in  the  pre- 

(a)  On  the  part  of  the  plaintiff,  receiving  tolh,  and  thereby  de- 
it  fcems  to  have  been  contended  riving  benefit  under  t^ie  demiie, 
that  the  lessee  could  not,  t^€r     treat  that  demise  as  a  nullity. 
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1834.  amble  or  the  first  section  of  that  act  (3  Geo.  4,  c.  126), 
that  it  was  the  intention  of  the  legislature  to  establish  one 
V,  "  uniform  code  of  laws  upon  this  subject ;  but  I  do  not  see 
MoBRicE.  Ijq^  j|jg^  uniformity  is  in  the  slightest  degree  disturbed  by 
giving  its  proper  interpretation  to  the  local  statute  in  this 
case.  If  the  statute  of  the  3  Geo.  4,  c.  126,  had  contained 
any  provisions  directly  ttpugnant  to  the  provisions  of  the 
54  Geo.  3f  then  I  should  have  said  that  the  provisions  in 
the  local  act  must  yield  to  the  provisions  in  the  general 
act ;  but  I  do  not  find  that  there  is  any  provision  in  the 
general  act  that  is  at  all  repugnant  to  the  provisions  in  the 
local  act.  The  55th  section,  which  Mr.  Gunning  has 
relied  upon,  in  the  3  Geo.  4,  provides  that  certain  pre- 
liminaries must  be  observed  in  letting  out  the  tolls  to  farm ; 
and  then  it  says  "  that  the  highest  bidder  shall  be  the 
farmer  or  renter  of  the  said  tolls,  and  shall  forthwith  enter 
into  a  proper  agreement.''  That  word  "  proper"  must 
be  construed  by  reference  to  the  clauses  of  the  local  act. 
The  section  requires  that  the  highest  bidder  shall  enter 
into  a  "  proper  agreement,  for  the  taking  thereof  and 
paying  the  money  at  the  times  specified  in  such  notice^ 
with  such  sureties  or  securities  for  payment  thereof,  and 
under  such  conditions  and  in  such  manner  as  the  said 
trustees  or  commissioners  shall  think  fit."  There  is  not 
in  that  section  any  direct  repeal  of  the  local  act  which 
makes  it  necessary  that  the  rent  should  be  reserved  payable 
to  the  treasurer  alone,  but  it  only  says  that  he  shall  enter 
into  a  lease,  and  that  they  may  let  under  such  conditions 
and  in  such  manner  as  the  trustees  shall  think  fit.  That 
does  not  give  the  trustees  the  absolute  power  of  dispensing 
with  all  former  provisions  on  the  subject ;  it  means  only 
upon  such  terms  and  conditions  as  would,  in  the  absence  of 
liny  statute  to  the  contrary,  be  binding  on  the  parties* 

I  do  not  think,  therefore,  there  is  any  such  repugnancy 
between  these  two  statutes  as  to  bring  the  case  within  the 
first  clause  of  the  3  Geo.  4.  In  answer  to  the  string  of 
cases  cited,  and  especially  the  case  of  Rex  v.  St.  Nicholas, 
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IpMwickf  I  would  refer  to  the  late  case  of  Rex  v.  Graves^ 
emd  (a).  The  ground  upon  which  Lord  Tenterden,  in  that 
case,  pats  JRex  v.  St.  Nicholas,  Ipswich,  is  that  the  statute 
of  Eiizabeth  on  the  subject  of  apprentices  was  not  a  fro^ 
Ubiiive  statute^  but  merely  a  permissive  one. 
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Patt£son>  J. — I  am  entirely  of  the  same  opinion/  on 
the  second'  ground,  viz.  that  the  rent  in  this  case,  instead  of 
being  reserved  according  to  the  directions  of  the  act,  and 
made  payable  '^  to  the  treasurer/'  is  made,  by  the  terms  of 
the  lease,  payable  "  to  the  trustees  for  the  time  being,  or 
dieir  treasurer."  It  seems  to  me,  that  the  object  of  the 
provision  in  the  28th  section  is  to  prohibit  the  making  the 
rent  payable  to  any  person  other  than  the  treasurer,  and 
I  can  conceive  a  very  good  reason  for  that  where,  as  in 
this  case,  there  is  a  numerous  body  of  trustees.  The 
treasurer  is  the  person  to  whom  the  rent  is  to  be  paid  in 
die  first  instance,  and  therefore  the  reservation  in  this 
lease  is  forbidden  by  the  20th  section. 

If  that  be  so,  the  question  is,  what  effect  is  to  be  given 
to  the  words  **  shall  be  null  and  void  to  all  intents  and 
purposes"  i  I  confess  I  cannot  have  the  least  doubt  in  the 
world  upon  the  subject.  The  natural  meaning  of  those 
words  is,  that  if  the  parties  who  make  the  lease — the 
trustees  of  the  turnpike  road — do  not  choose  to  draw  it 
op  according  to  the  terms  of  the  act,  the  lease  shall  be 
absolutely  null  and  void. 

A  number  of  cases  have  been  cited  by  Mr.  Gunnings  in 
which  the  Court  has  held  that  the  words  "  null  and  void  '* 
should  not  have  that  operation,  but  shall  be  voidable  only. 
It  is  sufficient  to  say  that  those  cases  are  not  upon  acts 
of  this  description,  and  therefore  do  not  bind  this  case. 
In  Rex  V.  Hipswell(b)  and  Rex  v.  Gravesend  (particularly 
the  hst),  the  Court  distinctly  said,  that  wherever  a  thing 
was  prohibited  upon  pain  of  being  null  and  void,  full 
effect  should  be  given  to  those  words,  and  it  should  be 

(«)  3  Bam.  &  Adol.  246.         (b)  2  M.  &  R.  47i;  8  B.  &  C.  466. 
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absolutely  void.  That  being  the  case,  I  think  we  are  jus- 
tified in  saying  that  we  must  give  full  effect  to  these  words. 

With  respect  to  the  argument^  that  the  general  act  has 
taken  off  the  effect  of  those  words,  I  can  find  nothing  in 
the  general  act  in  any  way  inconsistent  with  this  28th 
clause  of  the  local  act ;  and  that  being  the  case,  I  cannot 
perceive  the  slightest  intention  to  repeal  the  local  act. 

As  to  the  first  objection,  I  do  not  decide  it ;  I  only 
notice  it  so  far  as  to  say,  that  upon  that  objection  also  the 
ifnpre$$um  of  my  mind  is  in  favour  of  the  defendant. 


Williams,  J. — I  am  entirely  of  the  same  opinion  on 
the  ground  that  the  reservation  of  the  rent  has  not  been 
made  according  to  the  terms  of  the  act  of  parliament. 
The  act  is  not  directory,  but  peremptory,  that  the  lease 
must  be  in  the  form  prescribed,  and  that  every  lease  which 
does  not  comply  with  that  form  is  to  be  null  and  void  to 
all  intents  and  purposes  whatever.  Certain  statutes  have 
been  deemed  to  be  directory  only  in  some  of  their  pro* 
visions,  and  my  brother  Taunion  has  referred  to  one  as 
to  the  nomination  and  appointment  of  overseers  under  the 
43d  £/t<.;  but  there  is  no  provision  in  that  statute  that 
every  appointment,  except  on  the  day  named,  shall  be  null 
and  void  to  all  intents  and  purposes.  The  answer  which 
has  been  attempted  to  be  given  from  the  operation  of  the 
General  Turnpike  Act  undoubtedly  has  received  more  than 
a  suflScient  answer  from  my  learned  brothers*  I  would 
only  observe,  that  the  main  policy,  of  that  part  of  the  act 
preceding  the  mention  of  a  proper  agreement  being  entered 
into,  is  to  regulate  the  putting  up  of  the  tolls  to  auction; 
and  there  are  somewhat  fanciful  and  most  laborious  pro« 
visions  about  the  mode  in  which  that  is  to  be  done.  I  can 
see  no  answer  to  the  objection  made  by  the  defendant. 

It  is  said  there  are  cases  where  the  words  *'  null  and 
void  to  all  intents  and  purposes'^  have  been  held  to  mean 
**  voidable"  only,  and  I  was  looking  with  great  anxiety  for 
any  case  which  was  not  on  the  subject  of  settlement  law. 


PSABUI 
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Now  why  *'  null  and  void  to  all  intenta  and  purposes" 
should  not  be  held  to  have  their  natural  meaning  when 
ipplied  to  the  law  of  settlement,  I  do  not  know ;  but  I  v, 

SB  very  giad  to  find  that  there  are  decisions  which  go  the     ^^>^^'^** 
length  of  saying  there  ahall  be  no  more  of  such  cases. 

Judgment  of  nonsuit. 


Habris  v.  Dvncan  and  others* 

Trespass.    Duncan  pleaded  the  general  issue,  and  the  Where  in  tres- 
otber  defendants  suffered  the  judgment  to  go  by  default.  P^^^J^A. 
The  jury  found  for  Duncan  upon  the  general  issue,  and  pleads  the 
aisessed  the  damages  against  the  other  defendants  at  one  w^hichis'fowid 
fitfthing.  The  judge  certified  nnder  43  EKz.  c.  6,  to  deprive  ^^^  him,  and 

the  plaintiff  of  his  costs.  jud^en^by 

default,  upon 

€>  t  •!       1       .    I     s  '^  which  one 

Steer  moved  to  set  aside  the  judge  s  certificate,  con*  farthing  da- 
tending  that  the  statute  did  not  apply  to  an  assessment  of  "*^^  *.'[®.  *^" 

sesseci|  it  is 

damages  when  judgment  had  gone  by  default,  and  that  such  competent  to 

had  always  been  considered  to  be  the  practice.  certi^  under 

43  Eliz,  c.  6, 
/-,  J  ?^        to  deprive  the 

Cur.  adv.  vult.      piainfiff  of  his 

costs. 

Lord  Denman,  C.  J.  on  a  subsequent  day  in  the  term, 
delivered  the  judgment  of  the  Court.  After  stating  the 
objectioii,  his  lordship  proceeded; — The  enactment (n)  is 
"If  upon  any  action  personal  to  be  brought  in  any  of  her 
majesty's  Courts  at  Westminster,  not  being  for  any  title  of 
hods  See.,  it  shall  appear  to  the  judges  of  the  same  Court, 
and  be  so  signified  or  set  down  by  the  justices  before  whom 
the  same  shall  be  tried,  that  the  debt  or  damages  to  be 
recovered  there  in  the  same  Court,  shall  not  amount  to  the 
lam  of  40a.  or  nbove  that  sum,  in  every  such  case  the  judge 
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and  justices  before  whom  any  such  action  shall  be  pursued 
shall  not  award  for  costs  to  the  party  plaintiff  any  greater 
or  more  costs  than  the  sum  so  recovered  shall  amount  unto, 
but  less,  at  their  discretion."  If  the  word  '*  tried"  is  material, 
the  present  case  has  been  tried,  an  issue  having  been  joined 
against  one  defendant  as  well  as  damages  assessed  against 
the  others ;  and  Mr.  Tidd  states  a  case  from  9  Price*s 
Reports  {a),  (under  the  statute  of  Charles  2  (A),)  where,  in 
trespass  for  breaking  and  entering  the  plaintiff's  close,  the 
defendant  pleaded  a  right  of  way  over  the  locus  in  quo — 
plaintiff  took  issue  thereon,  and  new  assigned  extra  viam; 
whereupon  the  defendant  suffered  judgment  by  default 
The  jury  found  a  verdict  for  the  defendant  as  to  the  right 
of  way,  and  assessed  the  damages  on  the  new  assignment  at 
one  shilling.  The  Court  held  the  defendant  entitled  to 
the  costs  of  the  issue  found  for  him,  and  to  no  more  costs 
than  damages  on  the  new  assignment.  It  is  true  that  to 
writs  of  inquiry  before  the  sheriff  the  words  of  the  statute 
of  Elizabeth  do  not  apply. 

Rule  refused. 


(a)  Barber  v.  Rand,  9  Price, 
336. 


(6)  93  &  23  Car.  9,  cap,  9.  s. 
136. 


Betts  and  Drewe  v.  Gibbins. 

The  rule  that  ASSUMPSIT  on  a  promise  to  indemnify  the  plaintiffs 
caanot recover  for  refusing  to  deliver  certain  goods,  to  wit,  ten  hogsheads 
upon  a  pro-     ^f  acetate  of  lime,  to  certain  persons,  to  wit,  Messrs. 

mise  to  in-  * 

demnify  made 

by  the  person  at  whose  rec^uest  the  tortious  act  is  committed,  is  confined  to  cases  in 

which  toe  act  is  of  an  obvumsfy  illegal  character. 

It  does  not  extend  to  a  case  in  which  there  is  any  bon&  fide  doubt  whatever  whether 
in  point  of  law  the  act  was  authorized. 

The  rule  as  to  contribution  between  joint-cort -feasors  must  be  similarly  confined. 

Contribution  is  indemnity ;  and  the  same  consideration  that  will  support  a  promise 
to  indemnify  will  also  support  a  promise  to  contribute,  et  e  converse. 

In  cases  where  an  express  promise  will  be  supported,  an  implied  promise  arising  out 
of  the  circumstances  of  the  case  will  also  be  available. 

Part  delivery  by  a  carrier  to  the  consignee  is  primft  facie  such  a  virtual  delivery  of 
the  whole  as  puts  an  end  to  the  consignor's  right  of  stoppage  in  transitu. 
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Nyren  and  Wikon,  and  for  delivering  them  to  another 
person.  Averment:  that  the  plaintiffs^  relying  on  the 
promise,  refused  and  delivered  accordingly ;  that  an  action 
was  afterwards  commenced  by  the  assignees  of  Nyreji  and 
WiUon  (who  bad  become  bankrupts)  against  the  plaintiffs, 
for  not  delivering  the  said  goods  to  Nyren  and  Wilson; 
and  that  the  plaintiffs,  in  order  to  prevent  further  proceed- 
ings, paid  a  large  sum  of  money.  Breach :  that  the  de- 
fendant would  not  indemnify  the  plaintiffs  in  respect  of 
that  sum.  At  the  trial  before  Denman,  C.  J.,  at  the 
sittings  in  London,  after  Trinity  term,  1833,  a  verdict  was 
taken  for  the  plaintiffs  with  157/.  5s.  damages,  subject  to 
the  opinion  of  this  Court  on  the  following  case : 

The  plaintiffs  carry  on  business  as  bargemasters  and 
wharfingers  at  Bristol  and  London.  The  defendant  is  a 
manufacturing  chemist  at  Neath,  in  Glamorganshire. 

9th  October,  1830.  The  defendant,  in  execution  of  a 
written  order  from  Nyren  and  Wihon,  who  then  carried 
on  business  in  London,  sent  five  tons  of  acetate  of  lime, 
in  ten  casks  or  hogsheads,  from  Neath  to  Bristol,  to  be 
from  thence  forwarded  by  the  plaintiffs'  boats  to  London  ; 
and  he  at  the  same  time  wrote  to  the  plaintiffs  in  London, 
informing  them  that  some  casks  had  gone  on  by  their  boats 
to  await  his  order  in  London ;  that  he  had  written  to  their 
bouse  in  Bristol,  directing  that  30  casks  containing  liquids 
were  for  M.  and  P.,  and  10  casks  of  dry  goods  marked 
(as  in  that  letter  mentioned)  for  Nyren  and  Wibon,  and 
that  he  would  be  obliged  by  their  carefully  separating 
tkose  casks  from  others,  and  having  them  taken  away 
distinct,  as  he  was  afraid  of  confusion. 

12th  October.  The  defendant  drew  on  Nyren  and 
WiUofij  at  four  months,  for  l6l/.  Is.  9.d.,  the  price  of  the 
ten  casks  of  acetate  of  lime,  and  transmitted  the  bill  to 
them  for  acceptance  on  that  day ;  but  Nyren  and  Wilson 
did  not  either  accept  the  bill,  or  return  it  to  the  defendant, 
or  pay  it  at  maturity,  or  pay  the  price  of  the  goods,  al- 
though often  applied  to  for  that  purpose. 

▼OL,  IV.  F 
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20th  October.  Nj/ren  and  Wilson  made  application 
to  the  plaintiffs  respecting  the  above  consignment^  and  at 
that  time  took  away  two  of  the  ten  casks. 

2d  November.  The  remaining  eight  casks  being  atill 
at  the  plaintiffs'  wharf,  the  brother  of  the  defendant,  acting 
by  his  authority,  personally  gave  directions  to  the  plaintiffs 
aot  to  deliver  the  remaining  casks  to  Nyren  and  Wikan, 
but  to  deliver  them  to  the  order  of  John  EllioUy  and  signed 
the  following  order,  which  was  delivered  to  the  plainUffa — 
''  Please  to  deliver  to  the  order  of  John  Elliott  the  eight 
casks  marked  and  numbered  as  below."  Pursuant  to  this 
order^  the  plaintiffs  deliveiiMl  the  eight  remaining  casks  to 
Elliott. 

29th  October,  1831.  Nyren  and  Wilson  having  become 
bankrupts,  their  assignees  (through  their  attorneys)  seat 
to  the  plaintiffs  a  letter  demanding  the  eight  casks  of 
acetate  of  lime,  as  having  been  the  property  of  the  bank- 
rupts. 

Sd  November,  1831.  The  plaintiffs'  attorneys  sent  to 
the  defendant  a  copy  of  the  above  notice,  accompanied 
with  a  letter,  in  which,  after  adverting  to  the  notice,  they 
wrote  as  follows :  "  You  are  aware  that  notice  of  the 
arrival  of  the  hogsheads  was  given  to  Nyrefi  and  Wilson^ 
and  that  two  of  the  hogsheads  were  delivered  to  them ; 
and  the  circumstances  connected  with  tbe  countermand  of 
the  remainder,  and  the  subsequent  delivery  of  them  to 
your  second  order,  are  in  your  own  possession ;  and  as 
you  only  are  interested  in  the  dispute,  and  Messrs.  Setts 
and  Drewe  (the  plaintiffs)  look  to  you  for  their  indemnity, 
we  beg  to  inquire  on  their  part,  what  you  intend  to  do 
under  the  circumstances ;  whether  you  wish  the  threatened 
action  to  be  defended,  or  you  will  comply  with  the  demand 
by  sending  eight  hogsheads  in  lieu  of  those  delivered  to 
the  order  of  Mr.  Elliott,  that  Messrs.  Betts  and  Drewe 
may  hand  them  over  to  the  assignees  as  required.  In 
the  event  of  your  determining  that  the  action  shall  be 
defended,   we   shall    be  obliged   by  your    informing    us 
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whether  any  iovoice  was  at  any  time  forwarded  to  Nyren 
and  fVilsan,  and  whether  any  other  circumstance  passed 
between  you  and  them  regarding  the  goods  which  may 
■egative  the  claim  by  the  assignees  to  recover  them.  We 
are/'  &c«  To  this  letter  there  was  the  following  P.  S. : 
"^  Since  writing  the  inclosed,  the  assignees  have  com*^ 
menced  their  action  by  serving  Messrs.  Betts  and  Drewe 
with  a  writ  You  will  therefore  give  the  matter  your 
iaiinediate  attendon."  To  this  letter  no  answer  was  re- 
turned. 

lOtb  November,  1831.  The  plaintiffs'  attorneys  wrote 
to  the  defendant,  stating  their  surprise  at  having  received 
no  answer  to  their  former  letter,  and  informing  him  that 
as  the  assignees  were  proceeding  with  their  action  with  all 
possible  speed,  they  should  shortly  advise  the  plaintiffs  to 
settle  the  action,  and  hold  him  answerable  for  the  con- 
sequences. 

17th  November,  1831.  The  defendant  wrote  to  the 
plaintiffii  a  letter,  of  which  the  following  is  the  material 
part:  "  I  have  laid  the  whole  case  before  my  own  solicitor, 
aod,  although  I  am  advised  that  the  action  brought  by 
Nyren  and  Wiiton^s  assignees  cannot  be  successfully  de- 
fended, I  do  not  consider  myself  liable  to  you ;  but,  from 
other  reasons,  I  am  willing  to  interpose  on  jour  behalf,  and, 
in  a  reasonable  time,  to  restore  eight  casks  to  your  care." 

19th  November,  1831.  The  defendant  shipped  for  the 
plaintiffii  eight  casks  of  acetate  of  lime,  which  were  duly 
received  by  the  plaintiffs  in  London. 

On  the  receipt  of  the  letter  of  17th  November,  the 
plaintiffs  offered  to  deliver  to  the  assignees  the  eight  casks 
so  proposed  to  be  substituted. 

I8th  January,  1832.    This  offer  was  rejected. 

On  the  same  day,  the  plaintiffs  forwarded  to  the  defend- 
ant a  copy  of  a  letter  from  their  attorneys  stating  that 
the  assignees  had  decided  upon  rejecting  the  offer  to  sub- 
stitute the  eight  casks,  and  recommending  payment,  for 
which  purpose  they  requested  an  advance  of  money. 

f2 
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21  January,  18S2.  This  copy  was  accompanied  by  a 
letter  from  the  plaintiffs  to  the  defendant  of  this  dale, 
in  which  they  write,  '*  As  we  have  acted  entirely  under 
your  instruction  in  this  transaction,  we  hope  you  will  remit 
us  or  our  attorneys  the  amount  required  immediately,  as  it 
seems  worse  than  useless  to  defend  the  action  or  spend 
more  money." 

Ist  March,  ]83Q.{a).  The  plaintiffs,  to  avoid  further 
expense,  paid  over  the  fair  estimated  value  of  the  acetate 
of  lime,  and  the  costs  of  the  action  brought  by  the  as- 
signees, which,  together  with  their  own  costs,  amounted 
to  the  sum  for  which  the  verdict  has  been  taken  (157/.  55.); 
and  they  sent  to  the  defendant  an  account  of  such  payment* 
23d  January,  1832.  The  defendant  wrote  to  the  plain- 
tiffs as  follows :  *'  We  complied  with  your  request  against 
our  interest,  in  sending  you  eight  casks  of  acetate  of  lime« 
We  decline  doing  more.  W^e  by  no  means  regard  you  as 
acting  under  our  instructions.*' 

19th  March,  18S2, — and  before  the  present  action  was 
commenced — the  plaintiffs'  attorneys  gave  the  defendant 
notice  of  the  plaintiffs'  intention  to  commence  an  action 
against  him  if  he  did  not  remit  the  amount  paid  by  them, 
and  that  the  plaintiffs  would,  upon  receiving  the  defend- 
ant's authority,  sell  the  eight  casks  rejected  by  the 
assignees,  and  place  the  proceeds  to  his  credit. 

The  defendant  proved,  under  Nyren  and  Wilsons  com- 
mission, a  debt  of  l6l/.  \s.  2d.,  being  the  price  charged  for 
the  ten  hogsheads  originally  sent;  but  such  proof  was 
made  after  the  eight  hogsheads  had  been  received  by  the 
plaintiffs,  and  after  the  letter  of  3d  November,  1831,  and 
before  the  present  action  was  commenced,  no  application 
subsequent  to    the  receipt  by  the  plaintiffs  of  the  eight 


(a)  This  is  a  conjectural  date, 
the  day  on  which  the  action  h^ 
the  assignees  was  settled  by  the 
payment  above-mentioned  not  be- 
ing stated  in   the  case;    but  it 


could  not  have  been  before  the 
receipt  of  the  letter  of  the  23rd 
January,  1832,  or  after  the  letter 
of  19th  March. 
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casks  having  at  that  time  been  made  by  the  plaintiffs  to 
the  defendant. 

The  question  for  the  opinion  of  the  Court  is^  whether  the 
defendant  is  liable  to  repay  to  the  plaintiffs  the  sum  paid  by 
ihem  to  the  assignees,  and  also  the  costs  of  the  said  action. 
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Chilton,  for  the  plaintiffs.  It  will  perhaps  not  be  ques- 
tioned but  that  the  facts  in  this  case  raise  an  implied 
promise  to  indemnify,  but  the  question  will  be,  whether 
there  is  a  consideration  to  support  that  promise.  The 
point  made  at  the  trial  by  the  attorney-general  on  the  part 
of  the  defendant,  and  for  which  Merryweather  v.  Nixan  (a) 
was  cited,  was  this ;  that  the  refusal  to  deliver  the  casks  to 
Ntfren  and  Wilson,  and  the  delivering  of  them  to  another 
person,  were  tortious  acts,  and  could  therefore  not  form  a 
consideration  for  a  promise  to  indemnify.  In  Merry" 
foeatker  v.  Nixan,  the  distinction  between  contribution  and 
indemnity  is  taken  by  Lord  Kenyon,  who  expressly  said 
that  the  decision  in  that  case  would  not  affect  cases  of 
indemnity,  where  one  man  employed  another  to  do  acts  not 
unlawful  in  themselves,  for  the  purpose  of  asserting  a  right. 
But  apart  from  that  consideration,  the  rule  laid  down  by 
the  attorney-general  must  be  taken  with  considerable  quali- 
fication, and  must  be  confined  to  cases  in  which  the  party 
claiming  to  be  indemnified  knew  that  the  act  was  tortious ; 
and  this  qualification  is  indeed  applied  to  the  rule  by  Lord 
Kenyon  himself,  when  he  excepts  ''  acts  not  unlawful  in 
themselves  for  the  purpose  of  asserting  a  right."  [Lord  Den- 
man,  C.  J.  The  decision  in  Merryweather  v.  Nixan  must, 
I  think,  have  proceeded  on  the  ground  that  there  had  been 
lome  wilful  act  of  mischief  done  to  the  mill  by  the 
plaintiff  and  defendant.  In  Adamson  v.  Jarvis{b),  Best, 
C.  J.  makes  a  distinction  strongly  in  your  favour  {c),  when 
he  says  that,  from  the  inclination  of  the  Court  in  Philips  v. 

(a)  8  T.  R.  186.  (c)  4  Bingh.  72;  and  see  Xtn- 

(6)  4  BiDgh.  66,  H;  B.  Moore,     gard  v.  Bromley^  1  Ves.  &  Bea. 
241.  114. 
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Biggs  (a),  and  from  the  concluding  part  of  Lord  Keityon^n 
judgment  in  Merryweother  v.  Nixan,  and  from  reasoiii 
justice,  and  sound  policy,  the  rule  that  wrong-doers  cannot 
have  redress  or  contribution  against  each  other,  is  confined 
to  cases  where  the  person  seeking  redress  must  be  pre^ 
sumed  to  have  knozsm  that  he  was  doing  an  unlawful  act,] 
Fletcher  v.  Harcott{b)  is  a  direct  authority  in  favour  of 
the  plaintiff.  [Lord  Denman,  C.  J.  That  case  is  not  cited 
in  the  other  cases,  I  think.]  It  certainly  is  not  cited  in 
Adamson  v.  Jervis.  The  case  was  this:  the  defendant 
having  arrested  one  Batersby  under  a  lawful  authority,  at 
he  aflSrmed,  requested  the  plaintiff  to  keep  the  prisoner  in 
his  inn  during  one  night,  and  promised  to  indemnify. 
Bateriby  afterwards  brought  an  action  for  a  Ailse  im- 
prisonment against  the  plaintiff,  who  spent  10/.  in  defend*- 
ing  that  action,  and  had  since  applied  to  the  defendant  to 
indemnify  him,  which  he  refused ;  upon  motion  in  arrest  of 
judgment,  on  the  ground  that  the  arrest  not  appearing  to 
have  been  lawful,  there  was  no  consideration  for  tht 
promise;  the  plaintiff  had  judgment.  Lord  Hobart  makea 
the  distinction  between  a  promise  to  indemnify  in  con* 
sideration  of  a  promise  to  do  an  act  which  is  unlawful,  as 
if  one  at  the  request  of  /.  5.  promised  to  beat  J.  D.>  and 
the  case  of  a  promise  to  save  a  man  harmless  in  considera^ 
tion  of  his  doing  a  thing  which  may  be  lawful,  and  tho 
illegality  whereof  appean  not  to  the  party  doing  it.  That 
case  will  perhaps  be  said  to  be  distinguishable,  on  the 
ground  that  there  was  in  that  case  an  express  promise — a 
distinction  which  is  taken  in  a  note  to  Farebrother  r. 
Ansley(c),  in  which  the  learned  reporter  says,  "  When  a 
person  has  been  induced  ignorantly  to  commit  an  illegal 
act,  an  express  promise  has  been  held  to  be  valid  {Fletcher 
V.  Harcott,  Hutt.  55),     But  an  express  promise  to  indem- 


(a)  Hardres.  164,  and  see  Allen 
V.  Rescons,  2  Lev.  1T4;  Bull.  N.  P. 

146. 

(()  Hutton,  55.  S.  C.  per  nom. 
Batterseif's  case,  Winch.  48, 


(c)  1  Campb.  348,  infrd,  73.  In 
that  case  not  only  was  there  no 
expreu  promise,  but  none  coold  be 
implied  for  want  of  privity. 
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nify  a  person  against  that  which,  from  the  nature  of  (lis 
office,  be  must  be  taken  to  have  been  conscious  was  against 
law,  it  Toid  {Marty h  v.  Blitheman,  Yelv.  197).  I  have  not 
beta  able  to  find  anj  case  deciding  how  far  a  promise  of 
indemnitj  will  be  implied  where  one  ignorantly  commits  a 
trespass  at  the  request  of  another."  The  fads  of  the  case 
of  Mariyn  v.  Blitheman  are  such  as  entirely  distinguish  it 
from  tbe  present.  Here,  thc^  plaintiflfs  dealt  with  the  gooda 
ooder  the  express  command  of  tbe  defendant,  and  under 
lacb  circnmstances  that,  from  the  cases  decided  upon  tbe. 
labject,  it  was  at  the  least  doubtful  whether  the  defendant's 
r%fat  of  stoppage  in  transitu  was  gone.  If  it  was  doubtful 
u  matter  of  law  whether  that  right  was  gone,  and,  conse^ 
qaentlj,  whether  the  act  of  refusing  to  deliver  the  casks  to 
M^reii  and  WiliOH  was  wrongful,  the  consideration  is  good« 
Hie  question  really  is  merely  this  :  did  the  plaintiff  know 
tliat  he  was  engaging  to  do  an  unlawful  act?  and  it  is  clear 
upon  tbe  facts  of  this  case,  that  the  plaintiff  was  ignorant 
of  the  illegality  of  tbe  act,  even  supposing  that  the  act  wan 
illegal. 
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Waddington,  contrd.  The  right  to  stop  in  transitu  was 
gone,  and  gone  with  the  knowledge  of  tbe  plaintiffs. 
Where  goods  are  delivered  by  A.  to  B.,  a  whar6nger  or 
carrier^  for  tbe  purpose  of  being  delivered  to  C,  a  delivery 
of  a  part  by  i3.,  though  not  expressly  in  the  name  of  the 
whole,  puts  an  end  to  the  right  of  stoppage  in  transitu  on 
the  part  of  A.  Then  the  remaining  question  upon  this 
part  of  the  case  is,  did  the  plaintiffs  know  that  the  right 
of  stoppage  in  transitu  was  gone  ?  The  facts  were  all 
within  their  knowledge;  and  the  nature  of  the  plaintiffs' 
tnplojmait  was  such,  that  they  must  be  taken  to  have 
been  cognizant  of  the  legal  result  of  the  facts  connected 
vith  these  hogsheads.  It  was  a  breach  of  their  duty  as 
carriers  to  deliver  the  casks  to  any  person  but  Nyren  and 
WiUon.  The  Court  will  not  under  these  circumstances 
imply  a  promise  to  indemnify. 
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I.  Even  if  there  had  been  an  express  promise  to  indem- 
nify, the  plaintiffs  could  not  have  recovered  upon  it.  The 
consideration  would  have  been  a  promise  to  commit  a  breach 
of  their  duty  as  carriers,  and  would  therefore  have  been  a 
bad  consideration.  To  support  a  promise  to  indemnify, 
not  only  must  there  be  a  consideration  moving  from  the 
plaintiff,  but  that  consideration  must  not  be  a  contravention 
of  law  or  public  policy  (a)  This  is  adopted  by  Mr.  Ser- 
jeant Williams  in  his  notes  to  Saunders*^  Reports  (6),  and 
by  other  writers.  In  Streether  v.  Horhck  (c),  it  is  laid 
down  that  ''  whenever  an  order  is  given  previously  to  the 
delivery  of  goods  to  a  carrier  or  other  parties,  to  deal  with 
them  when  delivered  in  a  particular  manner,  to  which  he 
assents,  and  afterwards  the  goods  are  delivered  to  him 
accordingly,  a  duty  arises  on  his  part,  upon  the  receipt  by 
him  of  the  goods,  to  deal  with  them  according  to  the  order 
previously  given  and  assented  to."  [Taunton,  J.  Mo  man 
can  controvert  your  doctrine  as  a  general  proposition ;  but 
the  question  is,  whether  the  person  who  delivers  cannot 
alter  the  direction.]  As  between  himself  and  the  carrier, 
he  certainly  may.  The  consideration  stated  in  the  decla- 
ration is,  the  refusing  to  deliver  goods  to  certain  persons 
(whom  the  plaintiffs  must  have  known  to  be  entitled  to 
them)  and  the  delivering  them  to  other  persons.  In 
Pitcher  v.  Bailey  (d),  it  was  decided  that  an  officer  guilty 
of  a  breach  of  duty  could  not  recover  money  paid  in  con- 
sequence of  it,  though  the  breach  of  duty  was  committed 
at  the  request  of  the  defendant,  and  the  money  paid  for  his 
benefit;  Marzetiiv.  Williams {e). 

II.  A  promise  will  not  be  implied  under  the  circum- 
stances of  this  case ;  for  the  parties  must  at  any  rate  be 
considered  as  joint-tort-feasors,  and  between  joint-tort-feas- 
ors  there  is  no  contribution.  In  Fletcher  v.  Harcott  (/*), 
it  is  perfectly  clear  that  there  was  an  express  promise. 


(a)  1  Selw.  N.  P.  7th  ed.  59. 
(6)  2  Wms.  Saund.ld7  e,  note  (6). 
(c)  1  Bingh.  34. 


(d)  8  East,  171. 

(e)  1  Barnw.  &  Adol.  415. 
(/)  Siiprd,  70. 


v. 
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[Lord  DtxmaHj  C.  J.  That  case  is  clearly  no  authority  to        1834. 
shew  that  a  promise  may  be  implied  under  the  circum-    •^^^^ . 

,  Betts  ADu 

stances  of  this  case ;  for  the  declaration  stated  an  express       Da  ewe 
promise^  and  there  had  been  a  verdict.]     In  Adamson  v. 
Jarvis  (a)  also,  the  motion  was  after  verdict ;  and  the  decla- 
latioo  stated  that  the  defendant  had  fraudulently  represented 
to  the  plaintiflF  that  he  was  entitled  to  sell  certain  goods  of 
which  he  was  possessed^  and  had  requested  the  plaintiff  to 
idl  them  for  him,  which  he  accordingly  did,  and  paid  the 
proceeds  to  the  defendant,  and  that  the  lawful  owner  of 
the  goods  had  subsequently  brought  an  action  against  the 
plaintiff,  and  had  recovered  the  value  of  the  goods.    That 
case  conld  not  be  an  authority  here,  unless  in  this  case  it 
had  appeared  that  the  defendant  h,2A  fraudulently  misrepre- 
Koted  facts,  and  in  that  way  had  induced  the  plaintiffs 
ignorantly  to  commit  a  breach  of  duty;  in  short,  the  jury 
ihoold  have  found  that  this  was  a  case  of  fraud.    Undoubt- 
edly some  of  the  oblservations  on  the  judgment  are  very 
itrongy  but  some  are  in  favour  of  the  defendant,  as  others 
are  agamst  him ;  and  besides,  it  may  be  doubted  whether 
the  Court  would  act  upon  all  the  dicta   in  that  case. 
There  are  certain  states  of  facts  in  which  the  law  will  not 
imply  an  indemnity,  although  an  express  promise  to  in- 
demnify might  be  supported.     In  Farebrother  v.  Amley{b), 
(which  was  an  action  by  an  auctioneer  upon  a  supposed 
proouse  by  a  sheriff  to  indemnify  the  plaintiff  from  the 
coDBequences  of  a  sale  by  him  under  a  fi.  fa.,)  the  plaintiff 
did  not  prove  any  express  promise.    *^  Lord  Ellenborough, 
MOD  after  the  plaintiff's  case  was  opened,  expressed  great 
doubts  whether  the  action  could  be  supported ;  as  accord* 
ii^  to  the  case  of  Merryxoeatlker  v.  Nixati,  there  was  no 
contribution  among  joint-wrong«*doers,  where  there  was  a 
jodgment  against  them  jointly,  and  all  the  damages  were 
kfied  against  one  of  them ;  nor  even  supposing  that  the 
plaintiff  had  been  employed  by  the  defendants  did  it  follow 

(«)  Syprl,  69.  (b)  1  Campb.  343;  mpri,  70. 
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that  tbej  were  bound  to  indemnify  him,  since  a  promise 
of  indemnity  was  not  to  be  implied  if  one  man  committed 
a  trespass  at  the  request  of  another."  It  is  true  that  the 
decision  did  not  ultimately  turn  upon  this  point  Now  in 
that  case  there  was  no  direct  aitd  ppsitive  act  of  trespass 
to  which  the  obserrations  could  apply ;  for  the  facts  were, 
that  the  goods  having  been  taken  in  execution  as  the  gooda 
of  the  debtor,  another  person  subsequently  established  his 
title  to  them  in  an  action  of  trespass  against  the  auctioneer. 
[Taunton^  J.  That  was  a  mere  passing  impression  of  my 
Lord  Ellenborough.']  His  lordship  retained  the  opioioD, 
and  at  a  later  period  decided  the  case  of  ff  ihon  ▼.  Mil'* 
ner(a)  upon  it.  In  that  case,  the  plaintiff,  who  was  a 
bound  bailiff  to  whom  a  warrant  under  a  fi.  fa.,  sued  out 
by  the  defendant,  had  been  directed,  executed  it  after  an 
act  of  bankruptcy  by  the  debtor,  but  before  the  issuing  of 
a  commission.  The  assignees  recovered  against  the  bailiff 
the  value  of  the  goods  sold ;  and  Lord  Ellenborough  held 
that  the .  bailiff  could  not  recover  for  money  paid,  fat 
that  "  among  joint-tort-feasors  there  is  neither  contributioD 
nor  implied  promise  of  indemnity"  (6), — though  he  decided 
that  he  might  recover  as  for  money  had  and  received,  on 
the  ground  that  the  money  was  paid  by  mistake.  The 
circumstances  of  that  case  are  stronger  than  those  of  the 
present  case.  No  substantial  distinction  can  be  shewn 
between  the  joint-torts  in  the  two  cases.  There  is  an  old 
case  of  Lat^don,  executor  of  Dickemon,  v.  The  African 
Company  and  Dorkwray(c),  which  shews  that  at  the  time 
when  it  vras  decided,  the  opinion  was,  that  the  remedy  in 
such  a  case  as  this  was  in  equity  only. 

III.  The  promise,  if  any  can  be  implied,  has  been  per- 
formed ;  and  the  plaintiff,  by  receiving  the  eight  substituted 
casks,  has  waived  his  right  to  a  complete  indemnity.  The 
plaintiffs  themselves,  by  their  letter  of  the  10th  November, 


(a)  2  Campb.  452. 
(6)  And  see  Philips  v.  Biggh 
Hardre8,164;  F.  N.  B.  163  c,d. 


(c)  15  Vin.  Abr.  316;  Master 
aiid  Servant,  (G),pl.  5;  (citing  Ch. 
Prac.  221.) 
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pmnt  o«t  tbis  mode  of  indemnity ;  and  their  suggestions  i8S4. 

iKving  been  acted  upon,  they  cannot  now  turn  round  and  ^^'"'^ 

*  .              t      •    •  Betts  and 

dum  another  indemnity.  Drewe 


Ckilion,  in  reply.  First,  with  respect  to  the  alleged 
foformanee  of  the  promise  to  indemnify.  The  postscript 
to  the  letter  of  10th  November  states  that  an  action  had 
Wen  commenced  against  the  now  plain  tiffs.  It  could  not 
be  supposed  that  they  would  then  be  content  with  bating 
die  eight  casks  restored  to  them. 

Secondlyi  The  decision  in  Wilson  v.  Milner  could  not 
hire  been  otherwise  than  as  it  was.  Milner  had  called 
apoo  the  sheriff  to  take  the  goods  of  the  debtor^  but  did 
aot  point  them  out ;  and  the  sheriff  took  the  goods  of  the 
Msigneea  inatead  of  goods  of  the  debtor.  That  case  has 
M  application  here.  In  Farebrolher  ▼.  Amley,  the  con* 
dHiife  answer  to  the  action  was,  that  the  plaintiff  had  not 
been  employed  by  the  sheriff,  but  by  the  attorney  of  the 
jadgment  creditors  and  the  bailiff.  The  words  of  Lord 
BUenbinvugh,  which  hate  been  referred  to,  are  the  mere 
iipressions  of  a  doubt,  and  moreover  only  relate  to  a  case 
of  one  person  committing  a  trespass  at  the  request  of 
toother.  Here  there  was  a  direct  command,  and  a  com- 
OMad  implies  a  representation  on  the  part  of  the  person 
giving  it,  that  he  has  a  right  to  give  that  command,  and  ia 
cikulated  to  induce  the  person  to  whom  it  is  given  to 
believe  that  he  is  under  an  obligation  to  obey. 

Tliirdly,  There  seems  to  be  no  ground  for  the  distinc- 
tion attempted  to  be  made  between  promises  express  ^nd 
promises  implied.  The  difference  between  them  is  only 
ia  the  mode  of  proof,  and  not  in  their  effect  when 
ertablished.  A  promise,  therefore,  implied  from  circum- 
itinees  is  good  when  made  under  circumstances  in  which 
tt  express  promise  would  be  valid.  Fletcher  v.  Har^ 
^t{a)  is  a  direct  and  unimpeachable  authority  for  the 
piaiatiff. 

(a)  Si^pr^lO. 


V, 

GiBBtas. 
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The  delivery  of  part  does  not  operate  to  put  an  end  to 
the  right  to  stop  in  transitu,  unless  the  delivery  be  accom- 
panied by  something  which  shews  an  intention  that  it  shall 
be  considered  as  a  virtual  delivery  of  the  whole.  [Taun- 
ton^ J.  The  converse  of  that  is  the  correct  way  of  putting 
it.  The  delivery  of  part  is  held  to  take  away  the  right  of 
stoppage  in  transitu^  unless  there  be  circumstances  to  shew 
that  it  was  not  intended  to  bperate  as  a  delivery  of  the 
whole.] 


Lord  Dbnman,  C.  J. — It  appears  to  me  that  it  is  un- 
necessary to  make  the  inquiry  which  Mr.  Chilton  has  been 
latterly  engaged  in — an  inquiry,  perhaps,  not  very  much  for 
his  benefit,  because  if  these  plaintiffs  had  a  good  defence 
in  the  action  of  trover  which  was  brought  against  them 
by  the  assignees  of  Nyren  and  Wilson,  it  is  possible  to 
raise  the  argument  that  he  ought  to  have  defended  it  not- 
withstanding this  correspondence.  I  do  not  mean  to  say 
that  it  is  so,  but  an  argument  might  be  raised  upon  the 
subject.  I  think  it  immaterial,  however,  to  enter  upon 
that,  because  I  think  that  if  there  was  a  bond  Jide  doubt 
whether  the  right  of  stoppage  had  expired  or  not,  the 
plaintiff  had  a  right  to  detain  the  goods  on  the  instructions 
of  the  defendant ;  and  that  having  done  so  by  his  desire, 
he  is  entitled  to  be  indemnified  from  the  consequences  of 
so  doing. 

Now  supposing  it  to  be  a  question  of  fact  whether  or  not 
that  promise  was  given,  I  have  no  doubt  that  if  the  de- 
fendant's letter  had  been  laid  before  a  jury,  they  would 
have  said,  that  from  such  instructions  as  the  defendant  gave 
the  plaintiff,  a  promise  to  indemnify  was  to  be  implied. 
Before  the  eight  casks  were  taken  away  from  the  defend- 
ant's wharf,  the  brother  of  tlie  defendant,  acting  on  his 
behalf  and  with  his  authority,  personally  gave  directions  to 
the  plaintiff  not  to  deliver  the  remaining  eight  casks  to 
Nyren  and  Wilson,  but  to  deliver  them  to  John  Elliott,  and 
signed  an  order  of  delivery  to  Elliott;  so  that  the  defendant 
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expressly  gave  an  order  to  the  plaintiff  to  deliver  the  goods         ]834. 

lo  John  Elliott.     I  think  the  jury  would  have  said  that,      ^-^s^^^ 

.  .  •         tf-  •    1         •.  Bbtts  and 

imong  commercial  men,  a  promise  of  mdemnity  was  im-       Drewe 

plied.     But  supposing  it  to  rest  upon  implication  of  law,  ^* 

I  see  no  reason  why  the  law  should  not  imply  that  a  party 
who  gives  an  order  to  another  undertakes  to  indemnify  that 
other  for  any  consequences  brought  upon  him  from  his 
complying  with  that  order,  provided  there  be  nothbg  in 
Itself  improper  or  illegal,  in  the  contemplation  of  those 
two  parties. 

That  case  of  Merryweather  v.  Nixan  has  certainly  been 
verj  much  overstrained,  even  beyond  the  decision;  for 
L^rd  Kemfon  seems  to  draw  a  distinction  which  may  fairly 
include  this  case.  The  rule  in  that  case  is,  that  wrong- 
doers shall  not  have  contribution  from  one  another;  and 
the  exception  is,  that  a  party  may,  with  respect  to  innocent 
acts,  give  an  indemnity  to  another  which  shall  be  effectual, 
although  the  act,  when  it  came  to  be  questioned  afterwards, 
would  not  be  sustainable  in  a  court  of  law  against  third 
persons  who  complained  of  it.  That  seems  to  be  the  only 
effect  of  that  decision,  and  this  case  falls,  I  think,  within 
the  exception. 

I  must  say  I  do  not  see  the  distinction  between  contri" 
button  and  indemnity.     I  think  if  the  one  is  prevented  by 
any  rule  of  law,  so  is  the  other ;  but  I  do  not  think,  under 
siich  circumstances  as  these,   that  either  would   be  pre- 
vented.     I  think  it  would  be   quite  competent    to   the 
defendant  to  say  ''  I  claim  those  goods ;  I  desire  you  to 
detain  them  for  my  use ;"  and  though  the  facts  might  be 
brought  to  the  knowledge  of  the  plaintiffs,  yet  they  were 
oot  bound  to  exercise  their  judgment  as  to  what  facts 
Bi^ht  be  proved  in  an  action  by  Nyren  and  Wilson,  or 
wbt  the  result  would  be ;  and  if  they  were  acting  bond 
fide  on  the  defendant's  representation  and  desire  that  the 
goods  should  be  detained  as  his  property,  I  cannot  conceive 
whit  rule  of  law  is  to  prevent  them  from  recovering  as 
iipoQ  a  promise  to  indemnify,  in  case  they  should  be 
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damuified  by  reason  of  their  so  acting.  Farebrather  v. 
Andey  only  shews  Lord  EllenborougVs  first  impression  on 
this  subject,  in  which  he  adverted  to  the  general  rule  in 
Menywealher  v.  Nixan,  without  looking  to  the  txceftion, 
under  which,  as  it  appears  to  ooe,  this  case  foils. 

The  £ase  of  Adamson  v.  Jarvis,  which  is  a  case  of 
seizure  of  goods  by  the  sheriff,  is  of  considerable  import- 
ance, from  the  observations  made  in  the  course  of  the 
judgment,  for  they  are  made  by  a  learned  judge  very 
familiar  with  commercial  transactions^  and  who  states  that 
under  such  circumstances  no  sheriff  would  say  "  I  require 
an  express  indemnity ;"  he  would  be  perfectly  justified  in 
considering  the  nature  of  the  transaction  as  implying  one* 

The  case  of  Fletcher  v.  Harcott  equally  shews  that  there 
may  be  an  indemnity  given  by  one  wrong-doer  to  another, 
and  that  the  one  may  recover  against  that  other,  unless  it 
appears  that  they  were  both  jointly  concerned  in  doing 
what  the  plaintiff  knew  to  be  illegaL  Now  vbethM*  the 
promise  in  that  case  was  express  or  ioiplied,  is  immaterial ; 
for  if  principles  of  public  policy  prevent  such  a  promise 
from  being  bindings  it  would  be  equally  void  in  the  one 
case  as  in  the  other,  and  the  plaintiff  could  not  have  te- 
covered  in  that  action.  In  that  action  he  did  recover;  and 
it  seems  to  me  to  be  a  fitll  authority  for  saying,  that  when 
one  party  induces  another  to  do  an  act  which  cannot  be 
supported,  but  which  he  may  do  without  any  breach  of 
bona  Jide$^  or  any  desire  to  break  the  law,  an  action  on  an 
indenmity,  either  express  or  implied  from  the  circumstances 
of  the  case,  may  be  supported. 

It  seems  to  me,  therefore,  that  in  this  case  the  phnntiff 
is  entitled  to  recover. 


Taunton,  J. — ^I  am  of  the  same  opinion.  I  accede  to 
the  case  of  Merryweather  v.  Nixan,  because  I  think  the 
law  laid  down  there  is  too  plain  to  be  mistaken,  viz.  that 
where  there  are  two  wrong-doen,  or  tort-feasors,  the  law 
will  not  imply  an  indemnity ;  but  I  take  it  to  be  otherwise 
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where  the  matter  to  be  done  is  apparently  a  matter  alto- 
gether iwfiocent,  and  where  it  must  depend  on  subsequent 
curcumstaoces  whether  the  law  will  a£Srm  it  or  not     It 
does  not  appear  to  me  that  that  which  was  done  here  by 
changing  the  destination  of  the  casks  at  the  particular  re- 
quest and  order  of  the  defendant  himself  involved  at  that 
time  any  breach  of  law.     If  that  be  so,  it  does  not  come 
within  the  case  of  Merryweather  v.  Nixan.     Besides,  I 
observe  that  the  letter  of  the  defendant,  at  the  time  these 
hogsheads  were  originally  received,  is  so  worded,  that  the 
pfauntiffs  might  well  suppose  that  the  defendant  had  a  right 
to  change  the  destination  of  the  goods  at  any  time  before 
Ibey  had  reached  their  ultimate  destination.     But  that  is 
not  at  all  material ;  it  strengthens  me  only  in  the  agreement 
which  I  profess  to  have  in  the  opinion  of  my  lord  chief 
justice — He  has  said  every  thing  connected  with  the  points 
of  the  case,  and  it  is  not  in  my  power  to  add  any  thing 
■Mtmal. 


1834. 
Betts  and 

DrEW£ 

V. 
GiBBIVS. 


Patteson,  J. — I  am  also  of  opinion  that  the  plainti£F 
is  entitled  to  recover  on  the  facts  of  this  particular  case. 
It  is  not  found  in  the  case  that  there  was  any  express  un- 
dertaking ;  but  I  think  if  the  whole  of  the  facts  had  gone 
to  A  ji"7>  It  IS  ^^^  impossible  that  they  would  have  found 
that  there  tms  such  an  undertaking. 

It  is  said  that  the  plaintiff  and  the  defendant  were  both 
wrong-doers.  Now  it  seems  to  me  they  are  not  both 
wroog-doers  within  the  meaning  of  those  cases  which  arc 
referred  to.  Whether  or  not  the  right  of  stoppage  in 
tnmsitu  was  at  an  end,  I  do  not  think  it  material  to  de- 
termine. Perhaps  if  I  were  to  go  into  the  whole  of  the 
case,  the  inclination  of  my  opinion  would  be  to  say  it  tvas 
deCenuined ;  but  I  do  not  think  it  necessary  to  decide  that ; 
if  there  is  the  least  doubt  about  it,  that  is  sufficient  for  the 
phiotiffs'  purpose.  If  the  goods  were  in  the  hands  of  the 
pfauntiffs  under  such  circumstances  that  it  was  doubtful 
vhether  the  defendant  had  a  right  to  stop  them  in  transitu, 
and  he  desired  them  to  stop  the  goods  in  transitu^  and  the 
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plaintiffs  acquiesced  in  and  acted  upon  that  request,  surely 
that  would  be  abundantly  sufficient  (a)  for  the  plaintiffs  to 
mabtain  this  action  for  indemnity.  The  parties  are  not 
wrong-doers  within  the  general  sense  of  that  term ;  but  a 
claim  is  made  by  one  party,  and  resisted  by  others, — the 
plaintiffs  were  obliged  to  give  up  the  goods  to  one  party 
or  the  other,  and  they  gave  them  up  to  one  upon  a  promise 
of  indemnity.  That  is  a  common  thing  done  every  day 
upon  an  express  promise.  Now  the  question  is,  whether 
there  is  an  implied  promise  in  this  case ;  and  I  think  the 
promise  must  and  ought  to  be  fairly  implied,  and  if  so  the 
plaintiff  is  entitled  to  recover. 

But  then  it  is  said  that  the  plaintiffs  have  waived  their 
right,  because  they  have  taken  the  eight  substituted  hogs- 
beads.  That  argument  w*as  not  very  much  pressed,  and  is 
not  at  all  sustained  by  the  facts  of  the  case ;  for  these 
hogsheads  were  sent  by  the  defendant,  not  to  be  held  by 
the  plaintiffs  in  waiver  of  any  right,  but  as  the  means  of 
persuading  Nyren  and  Wilson's  assignees  to  take  the  eight 
hogsheads ;  they  refuse  to  do  so,  and  therefore  that  is  at 
an  end. 

The  defence  is  not  a  very  honest  one,  and  it  appears  to 
me  to  be  perfectly  wrong  in  point  of  law. 


Williams,  J. — I  am  of  the  same  opinion.  This  is 
not  like  a  case  where  a  party  seeks  to  be  indemnified  for 
the  commission  of  an  obviously  unlawful  act,  as  a  breach 
of  the  peace,  or  any  other  act  of  that  description,  nor  of  an 
act  against  public  policy.  The  defendant  requests  the 
plaintiffs  to  do  an  act  which  at  that  time  Was  undoubtedly 
equivocal,  because  it  has  been  made  a  matter  of  some 
iirgument  to-day,  whether  they  were  or  were  not  authorized 
in  doing  that  act ;  but  most  certainly  the  act  is  so  far  doubt- 
ful, as  that  there  was  not  the  least  resemblance  between  this 
atid  any  which  are  of  a  notoriously  illegal  character.  In 
pursuance  of  that  order,  and  at  that  request,  the  goods  are 

(a)  Vide  Langridgc  v.  Dorville,      2  Wms.  Saund.  137  e.  note  (b) ; 
5  Bara.&Aid.  117;~referred  td  in     ante,  72. 
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so  delivered;  and  it  seems  to  me  that  there  is  nothing 

illegal  in  the  contract  (which  I  think  must  be  implied)  to 

•  j.^-j,  ,  •,.  Betts  and ' 

nidemnifyy  founded  upon  such  a  consideration.  Drcwe 

V. 
GlBBINS. 

Postea  to  the  plaintiff  (a). 

(•)  And  see  Fartant  v.  BrUl'  F.  N.  B.  162  C.  D.;   Fitz  Abr., 

docJ:,  2   Vera.  608;   Buffield  v.  tit.  ?/€<%'«,  pi. 9;  5  Vio.  Abr.,  tit. 

SfoO,  3  T.  R.  374,  377 ;  Fisher  v.  Contribution;  Bac.  Abr.,  tit.  Obli- 

TMmt,  5  Esp.  N.  P.  C.  171;  gaiion  (D.  5);  Cod.  lib.  4,  tit.  35, 

Wright  T.  Morky,   It  Ves.  12;  c.  2. 


DoE^  dem  Randle  Chetham  Strode,  v.  Sbaton 

and  others. 

Ejectment.    At  the  trial  before  Lord  Denman,  C.  J.,  Entries  in  a 

t(  the  last    Bristol   assizes,   the  principal  question   was,  '^"j   b   .u 

whether  Colonel  Johfi  Strode,  under  whose  will  the  lessor  steward  of  a 

of  the  plaintiff  claimed,  was  seised  in  fee  or  for  life  only,  th^lh^hom 

The  course  of  the  evidence  on  the  part  of  the  plaintiff  was  hoih  parties 

claim,  are  ad- 
as  follows  :—  raissible  in 

December,  1806.  Colonel  John  Strode  devised  all  his  evidence, 

though  the 
real  estate  to  the  use  of  his  nephew  Thomas  Chetham  Strode  party  against 

for  life,  remainder  to  his  issue ;  remainder  to  his  nephew  ^^  produced 
Bichard  Chetham  Strode  for  life,  remainder  to  his  issue  ;  does  not  claim 
remainder  to  his  nephew  Randle  Chetham  Strode  (the  lessor  owner. 
of  the  plaintiff)  for  life,  remainder  to  his  issue.  ^'  «?  at- 

Thomas  Chetham  Strode  and  Richard  Chetham  Strode  ployed  by  the 

both  died  without  issue  before  the  commencement  of  the  ''^"^o**  ^"^ 

vendee  to  araio 

action,  and  the  lessor  of  the  plaintiff  had  become  possessed  the  convey- 
of  the  bulk  of  the  family  property.  another^at- 

Colonel  John  Strode,  from  1802,  until  his  death  in  1807,  t^mey  perum 
received  rent  in  respect  of  the  premises  from   WeeJces  (the  ^^^  vendee : 
Pendant's  testator.)    The  plaintiff  then  sought  to  prove  ^'«*J*»  ^^^^  •^• 

'  "^  o  t  could  not  pro- 

uiat  m  1796  Colonel  John  Strode  made  a  lease  for  21  duce  the  draft 

of  the  convey- 
ance contrary  to  the  wishes  of  a  party  claiming  under  the  vendee. 
you  IV.  G 
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years  (a)  to  one  Thomas,  reserving  the  rent  to  himself,  his 
hein^  and  assigns,  that  in  1801,  Thomas  being  dead,  his 
personal  representatives  assigned  the  term  to  one  Hall^ 
who  in  1802  assigned  to  Weekes.  The  plaintiff  having 
aad  others/  entitled  himself  to  give  secondary  evidence  of  the  above 
facts,  called  upon  Mr.  Palmer,  an  attorney,  to  produce  the 
draft  of  the  deed  of  1802,  by  which  the  term  bad  been 
assigned  by  Hall  to  Weekes,  and  which  deed  recited  the 
lease  of  1796,  and  the  mode  of  reservation  of  the  rent. 
This  draft  had  been  prepared  by  Palmer,  who  was  the 
attorney  of  Hall,  but  who  was  on  this  occasion  employed 
and  paid  by  Hall  and  Weeftes  jointly.  Osborne,  the  attorney 
of  Weekes,  was  employed  by  him  to  peruse  the  draft,  and 
the  draft  was  sent  to  him  by  Palmer  and  returned.  Palmer 
did  tiot  object  to  produce  the  draft,  but  the  defendant's 
counsel  objected  to  his  being  allowed  to  do  so,  on  the 
ground  of  privilege  on  the  part  of  his  client  HalL  Tliit 
objection  was  held  good  by  the  learned  chief  justice^  who 
refused  to  allow  the  draft  to  be  read. 

The  defendants,  who  were  devisees  of  Weekes,  conteiided 
that  Colonel  John  Strode  was  tenant  for  life  only ;  and  thej 
gave  the  following  evidence : — 

A.D.  1748.  James  Strode  by  his  will  devised  his  real 
property  to  his  brother  Colonel  Edward  Strode  for  99  jeara 
if  he  should  so  long  live,  remainder  to  Edward  Strode  the 
eldest  son  of  Colonel  Edward  Strode  for  life,  remainder  to 
bis  issue;  remainder  to  Colonel  John  Strode  for  life,  re* 


(a)  At  this  lease  would  no  doabt 
be  by  mdenture,  and  was  probably 
executed  by  Weeket,  the  lessee, 
Weekes,  and  those  claiming  in  pri- 
vity with  him,  would  be  estopped 
during  the  term,  from  denying  that 
the  lessor  bad  an  estate  to  him 
and  his  hein,  agreeably  to  the  red- 
dendum in  the  lease,  (which  ope- 
rated as  an  txpreu  covenant  on 
the  part  of  Weekes  and  bis  assigns 


so  to  pay.)  But  the  tena  having 
expired  in  1817,  the  estoppd  was  at 
an  end  before  this  action  was  com* 
menced .     Vide  ante,  29,  note  (5). 

After  the  determinalion  of  tfa* 
lease  the  effect  of  the  iadaiitare 
would  be  no  greater  than  if  the 
demise  had  been  to  a  total  stranger, 
or  as  if  (wbich  b  the  same  tkiog) 
no  privity  between  Wmkis  wmA  Ike 
defendant  had  been  shewn. 
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tttiDcler  to  his  issue ;  remainder  to  the  right  beirs  of  Co-*        igS4. 
lond  Edward  Strode  (the  father.)  ^*^s^ 

Colonel  Edward  Strode,  Edward  (the  son),  and  Colonel       Strode 
John  Strode,  mete  all  dead;   the  first  died  before  Jafnes      a^^' . 
SiHide,  Md  the  two  latter  died  without  issue,  after  havkig     iind  oAen. 
each  of  thefh  been  successively  iti  possession  of  the  pt^ 
petty.     Coloiiel  Edward  Strode  left  al96  a  daughter,  ^bo 
iMnied  Thomas  Chetham,  and  hfld  issue  Thonias  Chelham 
Sitode  ind  Rkhard  Chetham  Strode,  (who  died  intestiite  itt 
tke  years  1827  and  1828),  and  the  lessor  of  the  plain  tiff. 

fStfa  aiid29tb  September,  1813^  Thomas  Chetham  Strode, 
hf  indentares  of  lease  and  release^  conveyed  the  premises  to 
JoAit  Weekes  in  fee. 

Under  this  bdentare  the  defendants, — who  endeavoured 

to  Aew  tbM  the  particular  premises  in  question  bad  belonged 

ik  fbe  first  instance  to  Carew  Strode,  had  from  biin  de- 

ttttdtd  to  James  Strode,  and  had  passed  by  the  wilt  of 

Jsmeil, — cktitned  to  be  entitled  to  the  fee.    Mashell,  a  soli^ 

cildr,  to  whom  all  the  paper  si  of  the  Strode  family  had  becfn 

delivered  by  Knatchbull  the  administrator  and  acting  trusts 

oader  the  will  of  Colonel  John  Strode,  and  who  had  bee^ 

etofloyed  by   Knatchbull,  and    subsequently  by   Thomas 

Chetham  Strode,  Richard  Chetham  Strode,  and  the  lessor  of 

tke  plaintiff,  to  collect  the  rents  of  the  Strode  property,  was 

ddied  by  the  defendants  to  produce  a  book  Which  be  had 

fomid  otily  a  few  days  before,  in  which  were  certain  entries 

ft^frnhble  to  their  case  mtlAe  by  the  deceased  steward  of 

Ahwul  Strode,  the  son,  whilst  he  was  iti  possession  of  the 

pfof^erty  devised  to  him  for  life  by  the  will  of  Jdmes  Strode. 

It  ifis  objected  on  the  part  of  the  plaintiff,  that  these  entries 

cmdd  od€  be  read  as  against  him ;  but  the  learned  chief 

ju6ee  adnlitted  them.    A  clerk  to  the  commissioners  of 

A^  land  tax  also  produced  certain  assessments,  for  the 

psrpose  of  shewing  in  whose  hands  the  property  had  at  a 

fortter  period  been  assessed.     These  assessments  were 

f^fed  subject  to  an  objection  made  on  the  part  of  the 

g2 
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plaintifF.     Other  evidence  was  given  on  the  part  of  the 
^^^      defendants,  and  they  obtained  a  verdict* 
Strode 

Seaton  Bompas,  Seijt.,  now  moved  for  a  new  trial, 

and  others.  J,  The  drafts  of  the  indentures  of  lease  and  release  pre- 
First  point.  pared  in  J  80£,  were  improperly  withheld.  It  was  said  at  the 
deeds  iropro-  ^^^^  ^^^^  these  deeds  were  the  drafts  of  the  title  deeds  of  one 
perW  with-  Qf  (j^^  parties  in  the  suit,  and  that  it  would  be  a  breach  of  pro- 
fessional confidence  on  the  part  of  the  attorney  to  produce 
these  drafts,  fiut  the  drafts  were  not  a  communication  from 
the  client  to  the  attorney.  They  passed  from  the  attorney 
of  the  one  party  to  the  attorney  of  the  other.  That  which 
takes  place  between  the  two  attorneys  is  not  a  commu- 
nication from  the  client  to  the  attorney;  and  it  is  stick 
communications  only  that  are  privileged  from  disclosure. 
Mr.  Painter  signed  the  draft  as  the  attorney  of  Hall,  and 
acted  as  his  attorney  throughout  the  business.  In  Doe  d. 
Courtail  v.  Thomas  (a),  where,  by  an  order  of  the  Court  of 
Chancery  made  in  a  suit  depending  between  the  lessee  and 
lessor,  the  lease  was  deposited  in  the  hands  of  the  lessor's 
attorney, ''  the  lessee  being  at  liberty  to  inspect  the  same,"  it 
was  held  that  the  attorney  of  the  lessor  was  bound  to  produce 
the  lease,  it  not  being  part  of  the  lessor's  title. 

Second  point.       I^ •  ^^^  l^<>ol^  ^^^P^  ^Y  ^be  steward  of  Edward  Strode 

Stewards         ^^^g  improperly  received  in   evidence.    The  parties  who 

bookirapro-  ,  ,  .  , 

perl^  received,  produced  it  were  m  truth  the  attorneys  of  the  lessors  of 

the  plaintiff.    This  book  came  into  the  hands  of  the  parties 

who  produced  it  long  before  the  death  of  Thomas  Strode. 

Can  it  be  said,  that  if  a  person   purchases  a  small  por- 

tion  of  a  large  family  estate,  in  disputing  the  title  with 

the  same  family,  he  can  insist  upon  the  reception  of  the 

steward's  accounts  in  evidence  i    The  book  would  go  with 

the  estate ;  and  the  party  who  holds  it  possesses  it  for  the 

benefit  of  the  person  efititled  to  the  estate.     It  would  be 

a  very  dangerous  doctrine  to  hold,  that  the  family  attorney 

{a)  4  Mann,  &  R^rl.  318 ;  S.  C.  9  Bam.  &  Cressw.  288. 
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is  Dot,  after  the  death  of  the  father,  to  hold  the  documents         1834. 

relating  to   the   estate,  for  the  beuefit  of  the  son.     The      ^r*^^7 

^  ,    ,  .  '     Doe  </. 

lessor  of  the  plaintiff  does  not  claim  wider  Edward  Strode.       Strode 

in.  The  land-tax  assessments  were  improperly- received       seatom 

in  evidence.      In   Doe  d.  Stansbury  v.    Arkwright  (a),  it     and  others. 

was  held,  that  land-tax  assessments   are   not  evidence  of  Third  point. 
•  ••■•■  1  1  •■  XiSUid't&x  AS* 

seism,  It  being   shewn   to   be  usual    to  retain   the   name  ^essments  im- 

of  the  deceased  proprietors  on  the  books,  until  the  estate  properly  re- 

ceivfia 

b  sold  to  a  different  family.  It  was  manifest  in  this  case, 
by  other  parts  of  the  evidence,  that  the  land-tax  assess^ 
ments  were  incorrect.  [Patteson,  J*  The  land-tax  assess- 
ments were  only  evidence,  that  a  person  of  the  name  of 
Strode  was  the  owner ;  but  comparing  the  land-tax  assess* 
ments  with  the  steward's  book,  it  appears  who  the  pro* 
prietor  was.] 

Taunton,  J. — ^This  application  has  been  made  upon  First  point, 
several  grounds — First,  that  the  draft   of  the    deed    pre« 
pared  by   Palmer,   was    not   permitted   to  be  produced, 
it   b    said,    that    that    was   not    a    privileged    deposit 
with  Palmer.      It   is   not  necessary    to    say   whether   it 
WIS  privileged   or  not,  except   in    one  respect.      I  have 
always  understood  it  to  be  a  clear  rule  of  law,  that  a  party 
is  not  bound  to  produce  any   deed  in  which   he  has  an 
interest ;  and  if  he  refuses  to  produce  it,  he  is  only  exer- 
cUbg  a  power  which  the  law  gives  him.    It  appears  to  me, 
that  this   deed,    having   been  prepared   by    Palmer,   for 
the  vendor,  as  well  as  for  the  vendee,  as  the  joint  agent  of 
both,  each  had  an  interest  in  it,  and  it  could  not  be  pro- 
duced without  the  consent  of  both.       The  defendant's 
counsel,  who  represented  the  vendor,  objected  to  its  pro* 
dttction.     I  think,  therefore,  that  Palmer  could  not  be 
compelled  (6)  to  produce  it.(c). 
Another  question  which  has  been  made  is,  whether  the  Second  points 

(a)  Anie,  vol.  i.  731.  the  vendor. 

(h)  Or  allowed  so  to  do  rigainsl  (c)  And  sec  Robson  v.  Kemp, 

the  wish  of  those  claionng  under      4  £sp.  N.  P.  C.  '233. 
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steward's  book  was  properly  admitted  ?  It  seems  to  me, 
that  it  was  properly  admitted,  for  this  reason — that  here 
()oth  parties  claimed  under  the  same  person,  whose  book  it 
was  at  the  time  when  the  entries  were  made  in  it;  and 
ihat  it  came  into  the  possession  of  the  attorney  from  the 
sanoa  person  under  whom  both  parties  equally  claimed. 


First  point. 


P4TTESON,  J. — This  case  is  moved  on  the  ground,  first, 
of  the  rejection  of  certain  evidence;  and,  secondly,  the 
improper  reception  of  certain  other  evidence. 

With  respect  to  the  rejection  of  the  draft,  I  confess  I 
did  far  some  time  entertain  some  doubt  about  it,  but  oo 
looking  at  the  whole  of  the  evidence,  it  seems  to  me  to 
be  qqite  cle^r  that  the  draft  of  the  lease  never  could  have 
been  in  the  possession  of  Mr.  Palmer,  as  the  attorney  fof 
the  vendor,  according  to  the  ordinary  course  of  business ; 
for,  generally  it  is  not  the  vendor's,  but  the  vendee's  attor- 
ney who  draws  such  an  instrument.  But  it  is  said,  that 
there  was  another  attorney  employed  on  the  part  of  the 
purchaser.  That  is  true ;  but  that  attorney's  employment 
was,  it  seems,  limited  to  approving  the  draft — not  drawiug 
it.  There  must  have  been  an  employment  of  Palmer^ 
therefore,  pn  the  part  of  the  purchaser,  jointly  with  the 
vendor,  to  draw  that  instrument.  If  Palmer  was  so  em* 
plpyed,  though  I  admit  the  employment  was  a  limited  one, 
yet  it  referred  to  the  very  particular  matter  which  waa 
prpppsed  to  be  given  in  evidence,  viz.,  the  preparing  of  the 
draft.  Palmer  had  that  draft  as  the  agent  for  both  parties, 
and  though  he  kept  it  for  his  own  security,  still  he  must 
keep  it  subject  to  the  rights  of  both  the  parties  who  origin 
nally  employed  him.  The  defendants,  therefore,  who  claiiD 
upder  one  of  the  persons  who  so  employed  him,  namely, 
the  purchaser,  had  a  right  to  direct  him  to  witi^hold 
the  instrument.  X  do  not  mean  to  say,  that  if  Palmer  had 
been  the  vendor's  attorney,  and  had  not  prepared  the 
instrument  of  conveyance,  he    would   not  have  beeil  at 
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liberty  to  give  parol  evideace,  from  recollectioo^  of  what 

the  documeDt  contaiDed.  ^^      , 

Dob  d. 

With  respect  to  the  reception  of  the  steward's  book,  STaooB 
it  is  said  that  both  the  plaintiff  and  defendant  did  not  claim  Sbatov 
tmdtr  the  same  person,  and  that,  therefore,  the  evidence  aodochan. 
was  not  properly  received.  It  is  true,  in  a  certain  sense  ^^°^^  P®"*^ 
of  the  word^  that  they  did  not  both  claim  under  the  same 
person,  but  they  both  claimed  through  the  same  person, 
which,  for  this  purpose,  is  precisely  the  same  thing.  Ac- 
cording to  the  lessor  of  the  plaintiff,  this  property  belonged 
to  Edward  in  fee,  and,  on  his  dying  intestate,  it  passed 
to  bis  eldest  son,  and  ultimately  to  Colonel  Strode,  and 
from  Colonel  Strode,  by  his  will,  to  the  lessor  of  the 
pkuDtiff;  therefore  it  is  clear  the  lessor  of  the  plaintiff 
claimed  actually  under  Edward,  whose  book  it  was.  On 
the  other  side,  the  claim  is  not  under  Edward,  but  the 
daim  is  under  James  through  Edward,  because  James's  will 
aide  Edward  tenant  for  life;  and  whilst  he  was  tenant  .for 
ik  that  book  would  be  in  Edward's  possession,  and  after- 
wards it  would  come  to  Colonel  Strode,  the  tenant  for  life, 
aad  afterwards  ultimately  to  the  lessor  of  the  plaintiff. 
So  that  k  is  quite  clear  both  these  parties  claimed  through 
Eiwardf  though  they  did  not  claim  exactly  under  him* 
Now  that  being  the  case  it  seems  to  me,  that  the  argur 
■cat  £or  the  plaintiffs  assumed,  that  the  party  requiring  the 
pfoduction  of  this  book  and  the  reading  of  the  entry,  was 
t  Hmnger.  He  was  no  stranger,  but  a  party  claiming 
nder  one  of  the  family,  and  it  is  a  question  to  whom  that 
property  belonged.  It  is  the  same  thing  exactly  as  if  this 
dafaodant  were  Thomas,  the  elder  brother  of  the  lessor  of 
tlia plaintiff— exactly  so;  could  it  be  contended,  then,  that 
tUa  book  was  not  receivable  in  evidence  on  behalf  of 
Thmtu,  the  elder  brother  of  the  lessor  of  the  plaintiff?  I 
tUnk  not;  and  if  he  could  give  it  in  evidence,  so  could  the 
defeadant.  I  do  not  say,  that  the  defendants  have  a  right 
to  the  fO$$esiion  of  the  book ;  for  it  may  be,  and  I  dare 
^  it  ii  the  case,  that  the  book  contains  entries  with 
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Seator 
and  others. 

First  point. 


Second  point. 


First  point. 


Second  point. 
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respect  to  other  property^   which  the  defendants   do  not 
claim. 

Willi  A  MS,  J. — I  am  of  the  same  opinion.  It  seems  to 
nie  that  the  cuse  cannot  be  put  as  it  was  by  my  brother 
Bompas,  that  Palmer,  the  attorney,  was  employed  by  the 
vendor  alone,  for  it  is  perfectly  clear  that  the  purchaser 
had  employed  him  to  a  certain  extent. 

Upon  the  next  point  in  the  case,  viz.,  the  admission  of 
the  book,  it  seems  to  me,  the  objection  has  altogether  pro- 
ceeded on  the  ground,  that  the  party  who  was  desiring 
to  have  the  benefit  of  the  book  in  question  was  a  mere 
stranger ;  but  it  does  seem  to  nie,  undoubtedly,  that  both 
parties  had  an  interest  in  the  matter  in  question ;  and  there- 
fore it  is  not  within  the  rule  upon  which  the  plaintiff's 
objection  entirely  proceeds. 

Lord  Denman,  C.  J. — With  respect  to  the  first  point, 
I  am  still  of  opinion  that  the  evidence  was  properly  re- 
fused. 

With  regard  to  the  second  point, — as  to  the  improper 
admission  of  the  steward's  book,  there  was  much  said 
about  the  impropriety  of  handing  over  from  a  family  what 
a  steward  might  have  obtained,  or  what  an  attorney  might 
have  obtained  from  him  in  relation  to  that  family;  but 
I  must  say,  I  think  it  would  have  been  a  gross  act  of  fraud 
on  the  part  of  that  family  to  wish  to  hold  back  from  the 
purchaser  of  the  land,  the  information  which  might  be 
derived  from  the  book  as  to  the  state  of  that  property.  If 
it  related  solely  to  that  property,  it  is  clear  it  ought  to  have 
been  handed  over  to  the  purchaser,  as  a  means  of  proving 
his  title.  If  it  contained  entries  with  regard  to  other  pro^ 
perty,  that  is  no  reason  whatever  why  the  party  should  not 
be  at  liberty  to  prove  in  a  court  of  justice,  that  the  descri|H 
tion  of  the  property  which  he  purchased,  is  contained  (as 
appeared)  in  part  of  that  book.  The  material  question 
Mas,  whether  that  property  had  come  by  will  to  the  plain* 
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tiff's   lessor,    or  whether  it   had   been  sold   by   Thomas         18S4. 

Cketham  Strode,  and  having  shown  it   had  been  sold  in      TT^'^ 

®  Doe  rf. 

poBit  of  fact,  in  the  year  1813,  to  those  nnder  whom   the       Strode 
defendants  claimed,   the  question   was,  whether   Thomas       s^mov 
Ckttham  Strode  sold  it  without  title,  or  whether  he  had     and  others, 
i  title ;  and  that  depended  on  the  comparison  of   a  great 
number  of  facts  and  documents,  not  only  old  Bibles,  but 
land-tax  assessments  and  other  things* 

Rule  discharged. 


Sandall  v.  Bennett. 

Debt  for  20/.  for  work  and  labour  as  an  undertaker,  and  P'«"'  '",*'"'' 

'  to  an  action 

for  materials  supplied,  8cc.    Plea :  first,  nil  debet;  secondly,  of  debt  for 

that  the  debt  in  the  declaration  mentioned,  if  any,  does  not  ^^^^  ^-^  ^^^ 

amount  to  40$.,  and  that  the  defendant,  before  and  at  the  amount  to 

time  of  the  commencement  of  this  suit,  resided  and  still  the'defendant, 

resides  in  the  county  of  Middlesex :  and  that  the  defendant  ^^^^  a"d  at 

.  .  .  the  corn- 

always,  from  the  time  of  the  accruing  of  the  said  supposed  mencement  of 

debt,  hath  been,  and  still  is,  liable  to  be  summoned  and    j^eJ^and^gtiii 

warned  in  the  County  Court  of  Middlesex,  within  the  true  resides  in 

intent  and  meaning  of  the  statutes  in  such  case  made  and  ^^^  ^^^^  /^^ 

provided  (a).  time  of  the 

General  demurrer,  and  joinder.  the  debt  was 

and  still  is 

(fl)  This  plea  would  appear  to      dlesex  County  Court  Act,(93Geo.39  liable  to  be 
hafc  been  framed  in  accordance      c.   33,)    but  of  the  Westminster  'JJ*"^®^  *" 
*iib  the  prov'isions,not  of  the  Mid-      Court  of  Requests  Act,  (23  Geo,  S,  Qq^^  ^f  jiij. 

dlesex : — 
Held,  that  this  plea  was  bad  under  the  Middlesex  County  Court  Act  (23  Geo.  3,  c.  33| 
*•  19,)  for  not  negativing  that  the  freehold  or  title  to  knd,  or  an  act  of  bankruptcy, 
pnndpally  came  in  question. 

SemhU,  that  a  plea  in  bar,  containing  such  negative  averments^  would  not  be  good 
Doder  23  Ceo,  S,  c.  33. 

Stmhle  abo,  that  generally  a  plea  in  bar-^that  the  debt  is  under  405.  and  recoverable 
io  a  county  court,  could  not  be  pleaded  under  the  statute  of  Gloucester  (6  £c&v.  ly  c.  8.) 
An  affidavit,  stating  the  omiuiony  by  one  of  the  parties,  to  deliver  two  copies  of  the 
^pef4x>ok  to  the  judges,  pursuant  to  Reg.  7,  H.  T.  1834,  whereupon  the  adverse  party 
wivered  such  copies,  for  which  he  has  not  been  paid,  will  not  entitle  him  to  object  to 
the  adverse  party*s  being  heard,  unless  notice  has  been  given  of  the  intention  to  moke 
Mch  objecUon,  so  as  to  give  such  party  an  opportunity  of  adsweriog  tbe  affldaritw 
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Steer,  for  the  plaintiff,  objected  (under  the  Rules  of  Ht 
T.  1B34,  Reg.  7  (a),)  to  the  defendant's  being  heard  until 
he  had  paid  for  two  copies  of  the  demurrer  book,  delivered 


G*  9f  >)  which,  by  section  8,  enables 
a  defendant  sued  in  a  superior 
Court  in  an  action  of  debt  or  as- 
sumpsit, in  wbich  the  plaintiff  cfe- 
clares  for  less  than  401.,  to  plea4 
genejrally  if|  har  that  at  the  time 
of  commencing  such  action  the 
defendant  was  inhabitant  and  re- 
sident within  the  city  and  liberty 
of  Westminster  or  the  part  of  the 
duchy     of    lAncaster    adjoining 
thereto,    and    was    liable  to    be 
warned  and  summoned  before  the 
Court  of  Requests  for  the  said 
city    and    liberty,    &c.,    without 
pleading  any  other  matter  special- 
ly :  and  ia  case  the  plaintiff  in  any 
such  action  shall  declare  for  the 
turn  of  40f .  or  ttbove,  the  defend- 
ant may  plead  generally  (over  and 
above  such  matters  as  aforesaid) 
that  he  was  not,  at  the  time  of 
commencing  such  action,  indebted 
to  the  plmntiff  in  any  sum  or  sums 
of  money  amouating  to  40<.,  with- 
out pleading  any  other  matter  spe- 
cially. 

This  statute  and  the  Middlesex 
CautUjf  Court  Act,  28  Geo.  3, 
c*  33,  were  passed  in  the  same 
session  of  parliament.  The  latter 
contains  no  clause  authorizing  a 
party  to  plead,  in  bar  to  an  action 
in  th^  superior  Courts,  that  the 
cause  of  action  was  one  for  which 
be  was  liable  to  be  summoned  to 
the  County  Court.  The  only 
clauses  in  that  act  which  refer  in 
any  manner  to  actions  in  the  su- 
perior Courts  are  the  19th  section, 
which  is  stated  in  the  ai^ument 


above,  and  the  4th  section,  whidi 
provides  ^  that  no  person  shall  be 
liable  to  be  summoned  to  the  said 
County  Court  at  the  suit  of  any 
plaintiff  other  than  such  persons 
as  were  liable  to  be  summoned  to 
the  County  Court  of  Middlesex 
before  this  act  was   made,  and 
that  this  act  shall  not  extend  to 
give  the  said  County  Court  any 
jurisdiction  to  hold  plea  of  or  to 
hear  or    determine    any    action, 
cause  or  suit,  other  than  such  ao» 
tion,  cause  or  suit  as  the  County 
Court  of  Middlesex  might  have 
held  plea  of  by  plaint  before  dM 
making  of  tliis  act.''    The  circum- 
stance of  the  plea  in  bar  being  ex- 
pressly given  in  the  Westminster 
Court  qfJRequettt  Act,  and  wholly 
omitted  in  the  Middlesex  County 
Court  Act,  seems  to  be  equivalent 
to  a  declaration,  on  the  part  of  the 
legislature,  that  without  an  express 
enactment  no  such  bar  could  be 
pleaded. 

(a)  Regulae  Generales,  H.  T. 
1834,  {ante,  vol.  iii.  13.)  Rule  7: 
"  Four  clear  days  before  the  day 
appointed  for  argument,  the  plain- 
tiff shall  deliver  copies  of  the  de- 
murrer book,  special  case,  or  spe-' 
cial  verdict,  to  the  Lord  Chief  Jus- 
tice of  the  Ring's  Bench  or  Com- 
mon Pleas,  or  Lord  Chief  Baron, 
as  the  case  may  be,  and  the  senior 
judge  of  the  Court  in  which  tha 
action  is  brought ;  and  the  defend- 
ant shall  deliver  copies  to  the  other 
two  judges  of  the  Court  next  in 
seniority;  and  in  defiiult  tharaof 
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bj  tb^  plainliff  to  the  two  puuoe  judges  next  m  seniority 
«fter  the  •wior  puiane  judge;  the  defeodaot  h^viug 
MgWcted  to  deliver  such  two  copies  pursuant  to  the  rul^ 
•f  Court,  He  was  furnished  with  an  affidavit  which  stated 
Ae  a)M>ve  fa^ti>  and  that  the  defeudant  had  not  p^d  fpr  the 
two  copies, 

Mendel,  for  the  defendautf  stated  that  he  was  uot  awar^ 
of  the  facts^  aod  that  he  believed  there  would  have  b^eii  qp 
4iCciiUy  M  to  the  payment ;  9nd  the  defendaot's  attorney 
(who  w«a  npt  then  io  Court)  h^d  notice  of  an  inteotion  tp 
nake  this  objection  (&), 

Ixir^l  Penman,  Q,  J.  (to  Steer,)r^We  have  only  your 
4Mavit,  not  seen  by  the  other  party.  It  might  be  con- 
trfMlif:ted«  It  is  (:leiir  to  me  that  you  should  have  given 
notice  to  tbe  other  party^  before  th^  case  came  on  fpr  argu- 
mnH,  of  your  intention  to  make  this  objection.  You  h^ve 
M  ^uo(|ant  tim^  tp  give  notice ;  and  as  you  have  not 
doue  so,  the  demurrer  must  be  argued. 

Stur^  for  the  plaintiff,  was  then  about  to  argue  in  support 
of  the  demurrer  \  but  he  was  stppped  by  the  Courts  who 
odled  upon  the  counsel  for  the  defendant  to  support  the 
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K(9iue/«  for  the  defendant.  The  plea  is  good.  The 
•UUite  ol  Gloucester  (6  Edw.  I),  cap,  8j,  enacts,  that  no 
oae  shall  have  writs  of  trespass  before  justices  unless  he 


^  eitlier  partyi  the  other  party 
■i|}  oa  tba  d|iy  fbUowiag,  dciivcir 
Mch  copies  as  oaght  to  have  beeq 
Mteied  bj  the  party  making  de- 
holt;  am)  the  (lany  making  de- 
^  ibsll  not  be  heard  nntil  he 
^  bave  paid  for  sach  coftf es,  or 
^^ted  with  the  clerk  of  the 
rvles  of  the  Kk^'s  Bench  and  £i- 


cheqaer>  or  the  secondary  of  the 
Common  Pleas,  as  the  case  naay 
be,  a  sufficient  suqi  to  pay  for  such 
copies/' 

(b)  It  aftervvards  appeared  that 
two  copies  hud  been  delivered  by 
the  defendant,  though  after  the  re- 
quired time« 
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1834.        aflBrm^  upon  his  oath,  that  the   goods  carried  away  are 
Sandall      ^'^''^'*  ^^»  at  tl>e  least.     Lord  Coke,  in  his  Reading  upon 
V.  this  statute,  in  2  Inst.  311,  says,  ''Writs  of  trespass  are 

here  put  but  for  an  example,  for  debt^  detinue,  covenant, 
and  the  like;"  and  afterwards  he  says,  ''As  the  hiferior 
Courts,  which  are  not  of  record,  regularly  cannot  hold  of 
debt  Sec.,  or  damages,  but  under  40s,,  so  the  superior 
Courts,  that  are  of  record,  cannot  hold  plea  (a)  of  debt^  &€., 
or  damages,  regularly,  unless  the  sum  amount  to  40«.  or 
above.''  In  Ketmard  v.  Jones  (A)  it  was  moved  in  this 
Court  that  the  proceedings  might  be  stayed,  on  the  ground 
that  the  action  was  brought  to  recover  a  debt  of  less  than 
40$.  The  Court  had  some  doubt,  Butter,  J.  saying,  that 
the  practice  had  not  been  to  grant  such  rules  in  this  Court 
unless  the  demand  appeared  to  be  under  40^.  upon  the 
record:  but  Lord  Kenyon  saying,  that  he  remembered 
many  applications  of  that  sort  in  the  Exchequer  (c),  the 
Court  granted  a  rule  nisi,  which  they  subsequently  made 
absolute,  Lord  Kenyon  saying,  "This  is  a  very  general 
question,  which  concerns  the  practice  of  this  Court,  whe- 
ther it  shall  be  permitted  to  parties  to  sue  in  the  superior 
Courts  for  such  small  sums  as  those  under  40^.  Now  that 
is  expressly  forbidden  by  act  of  parliament ;  and  therefore, 
upon  consideration,  we  are  of  opinion  that  the  rule  should 
be  made  absolute."  The  statute  to  which  his  lordship  re- 
ferred, as  expressly  forbidding  the  bringing  of  actions  in 
the  superior  Courts  for  debts  under  40^.,  is  the  statute  of 
Gloucester.  Whatever  is  expressly  forbidden  by  act  of 
parliament  may  be  pleaded  in  bar.  The  plea  in  the  present 
case  is  framed  with  reference(cQ  to  the  Middlesex  County 

(a)  Such  incompetency,  whether  474;  tbid.  note  (6);  Tidd's  Pract 

existing  at  common  law  or  created  9th  ed.  960. 
by  statute,  would  appear  to  be  the         (6)  4  T.  R.  496.  And  tee  Sttan 

subject  of  a  plea  in  abatement  to  v.  Holmes,  2  W.  Bla.  754. 
the  jurisdiction  of  the  court.   Vide  (c)    A  similar  statement  was 

Theloally  lib.  10,  c.  S9 ;  Doctrina  made  by  the  Court  in  Wellington 

Placitandi,  234;   1  Wentw.  49.  v.  Jr/er«,  5  T.  R.  64. 
And  see  1  Chit.  Plead.  5th  ed.         (d)  Vide  ante,  89  n. 
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Court  Act  (a),  the  defendant  residing,  as  is  alleged  in  the        i834. 
plea,  within  the  jurisdiction  of  that  Court.     In  other  coun- 
ties  the  question  would  have  arisen  upon  the  statute  of 
Gloiicester  only.    In  Middlesex  it  must  depend  upon  the      Bemmett. 
oombined  effect  of  the  two  statutes.    IPatteson,  J.  Neither 
of  those  statutes  authorizes  you  to  plead  in  bar  of  the  ac* 
tioD,  that  the  debt  is  under  40$.]     Not  expressly,  but  by 
ifflplication.     The  statute  of  Gloucester  takes  away  the 
writ  altogether;  and  the  19th  section  of  23  Geo.  2,  c,  33, 
(which  enacts  that  in  case  any  action  of  debt  or  assumpsit 
be  commenced  in  the  superior  Courts^  and  the  defendant 
shaD  then  reside  in  Middlesex,  and  be  liable  to  be  sum- 
Boiied  to  the  said  County  Court,  and  the  jury,  upon  the 
trill  of  such  cause,  shall  find  for  the  plaintiff  for  less  than 
4Qi.  damages,  the  plaintiff  shall  have  no  costs,  and  the  de- 
fendant shall  have  double  costs,  unless  the  judge  shall 
certify  that  the  freehold  or  title  to  land,  or  an  act  of  bank- 
raptcy,  came  principally  in  question,)  does  not  abrogate 
the  statute  of  Gloucester,  but  is  cumulative  only.    If,  as 
Lord  Kenyon  thought  in  Kennard  v.  Jones,  the  bringing  of 
inch  an  action  in  the  superior  Courts  is  expressly  forbidden 
bj  the  statute  of  Gloucester,  it  lies  upon  the  plaintiff  to 
ihew  that  the  rule  has  been  abrogated,  as  to  cases  arising 
in  Middlesex,  by  23  Geo.  3,  c.  33. 

Steer  in  reply.    It  is  quite  clear  that  unless  there  is  some 

itatate  which  provides  that  a  party  who  has  a  claim  for 

less  than  40$.  shall  not  maintain  his  action  upon  it  in  the 

nperior  Courts,  he  may  do  so  of  common  right.     The 

ttalnte  of  Gloucester  does  not,  in  terms  at  least,  say  so;  and 

diefiict  that  there  has  never  been  such  a  plea,  (as  far  as  that 

cao  be  collected  from  the  books,)  is  a  strong  circumstance  to 

ibew  that  it  has  always  been  considered  that  a  defendant 

cvmot  plead  to  the  action  that  the  debt  is  under  40s.    The 

tttureof  the  application  in  Kennard  y,  Jones  of  itself  tends  to 

^^  that  it  was  not  thought  that  a  plea  that  the  debt  was 

(a)  33  Geo,  %  c.  33. 
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amler  40s.  could  have  been  put  upon  the  record.  That 
wfti  an  application  to  the  Court  to  exercise  a  stfimnary  jit- 
rindiction,  by  staying  thti  proceedings  (d).  Undbubted!)^, 
upon  the  authority  of  that  case  the  Codrt  might  hatd  ttAyti 
the  ptocetdingi.  [Taunion,  J.  Staying  the  pro^redlfaigs^ 
aifd  sustaining  a  plea  in  bar,  zte  very  diffetetit  things.}  The 
25  Geo.  if  c.  35,  shews  that  the  legislature  comteufplated 
the  positive  right  of  the  stiliject  to  sue  his  debtor  if!  die 
•operior  Court  for  a  debt  under  AOs.,  though  it  itttpd^es  a 
penalty  upon  him  if  he  attempts  to  do  so. 

(a)  Where  it  appeafs  on  the      in  which  case,  howeTer,  it  seems 


fkoa  of  tbe  deelanitioa,  ((hUion 
▼r  Perrpf  3  Barr.  1599#>  or 
it  is  admitted  en  the  part  of 
the  pfaintitf'y  {Mitioa  ▼.  Garmentf 
9  If .  R.  84^)  or  proved  by  the  af- 
fidatit  of  the  defendant  {WiUing- 
tarn  V.  ArterSf  5  T.  R.  64,)  and 
not  denied  by  the  other  party, 
{Brmker  t.  Masfey,  3  Price,  8,) 
thm,  the  debt  sued  kft  h  onder 
iOe.,  tbos|b  leditoed  beiow  that 
sum  by  payments  on  account, 
(Com.  Dig.  Ctfunty,  (C.  B,)  Barnes, 
85^,)  and  recoverable  in  an  mfe-* 
rier  jaritdieliea^  (Eonet  v.  Wii^ 
Horn,  1  Dowl.  &  Ryl.  359.  But  see 
ante,  Wright  v.  Nuttall,  10  B.  & 
C.  492,  as  to  this  restriction,) 
thtf  Geurt  #in,  oa  medon,  stay 
the  proceedings;  it  being  be* 
neath  their  dignity  to  proceed 
in  such  actions  (9  Inst.  210,  211). 
Bet  as  the  piaintilf  cairiiot  sue  in 
tbf  Goeaty  Court,  iiniee»  tike 
whole  cause  of  action  has  arisen 
(Barwood  ▼.  Lester,  3  Bos.  &  Pul. 
617),  andf,  as  it  is  said,  the  defend-^ 
a*l  resides  withirt  Ae  county,  the 
actiewmust  be  brought  ia  the  sape^ 
nor  Court,  where  either  of  these 
circumstances  fails,  although  the 
deAMnd  be  for  fe8»  than  40k. 
{Tubb  V.  Woodward,  6  T.  R.  175; 
Bushy  V.  Fearon,  8  T.  R.  235.) 


that  be  would  apoii  a  jiitd||»'a  cai^' 
tifyiag^  be  ^tkled  le  no  eMiie  eeeia 

than  damages*  (  Wright  v.  NnttaU, 
10B.&C.492.)  laBiubyv.Peanm, 
the  Court  of  Kitig's  BMch  refitted 
toiatfliHere,eailtegreaMd  tbrtthe 
flainiiffk  oiriy  resided  in  lliddlesei, 
whereas  the  act  creating  the  in^ 
nor  Court  limits  its  jurisdi666ii  fSb 
caases  where  helh  ^rtlea  tetf  dsd 
within  the  discri^  Bolwlterethe 
cause  of  action  arises  within  the 
Jurisdiction  of  an  inierior  Court, 
created  by  the  coiifmoif  laWf  rneiV 
appears  to  be  na  objeduon  to  pr«» 
ceeding  there  against  a  BeD<^ren- 
dent  defendant,  if  he  can  be 
served  with  process,  it  was  held, 
that  the  nort-resideace  was  sadif  an 
obslide  as  wetM  jastii^  the  plai»> 
tiff  in  suing  in  the  Courts  at  West- 
minster. In  Welsh  V.  Trcytt,  2  6. 
Bla.  29;  and  thougli  h  wSiif  thertr 
staled,  ai^aeadov  that  an  aeiiDil 
was  not  nmintainable  ia  tW 
County  Court  against  a  non  resi- 
dent, the  references  (stat.  Westm* 
I,  c.  3^,  2  Inst.  299,  230,  t3ll,yby 
no  means  supporS  the  positieab 
And  see  M.  46  £.  3,  fo.  30»  pi. 
28;  Wheekr  v.  — ,  Freem, 
46a  See  also'  H.  f  2  Jff.  4,  fo.  if, 
pi.  15;  Bro.  Respond,  pi.  12; 
jTenk.  57. 
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Soppoflingy  however,  that  the  defendant  were  entided  to 
plead  in  bar  that  the  debt  was  under  40$.,  this  plea  is  badly 
pleaded.  It  should  have  gone  on  to  allege  that  the  cause  of 
action  accrued  within  the  jurisdiction  of  the  Middlesex 
CoiHity  Court,  that  no  freehold  or  title  to  any  land  was  in 
question,  and  that  no  question  as  to  any  act  of  bankruptcy 
could  arise.  These  objections,  it  is  submitted,  are  of 
themselves  fatal,  even  supposing  the  facts  to  be  m  them- 
selves pleadable. 
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Lord  Denman,  C.  J. — ^It  seems  to  me  to  be  quite  un« 
aeoessary,  in  this  case,  to  consider  the  effect  of  the  statute 
of  Gloucester.  That  statute  says  only  that  a  man  shall 
aot  have  writs  of  tretpass  before  justices,  unless  he  swear 
that  the  goods  carried  away  are  worth  more  than  40f^ 
CertaiDly,  Lord  Coke  says,  in  the  Second  Institute,  that 
Ab  is  pot  by  way  of  example  only,  and  that  the  superior 
Court  cannot  regularly  hold  plea  of  debt  or  damage,  unless 
tk  aaaie  amount  to  4Q$.  or  above.  But  even  supposing 
that  die  effect  vrbicb  has  been  contended  for  were  given  to 
that  statute,  it  is  quite  clear  to  me  that  it  is  repealed,  pro 
taoto,  by  the  23  Geo.  Q ;  for  certainly  the  igth  section  of 
that  act  implies  that  an  action  for  less  than  409.  debt  or  da- 
laages,  may  be  brought  in  the  superior  Court  (a).  The 
plea  is  bad  also  for  not  negativing  that  this  is  one  of  the 
cases  excepted  by  the  19th  section  of  23  Geo.  2,  c.  33. 
This  is  quite  a  novel  plea. 

Tauntoii ,  J. — No  one  ever  heard  of  such  a  plea  in  bar 
as  diis.  /  certainly  never  heard  or  read  of  such  a  plea  in 
bir.  I  do  not  mean  to  say  that  a  statute's  being  old,  or 
eita  obsolete,  does  away  with  the  effect  of  its  proirisioDa» 
Where  an  attempt  has  been  made  to  maintain  an  action  in 
tiie  superior  Courts  for  a  debt  under  40^.,  the  remedy  has 
dways  been,  as  far  as  my  experience  goes,  an  application 
upon  affidavits  to  stay  the  proceedings. 

(a)  Vide  supr^  94  (a). 
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But  it  is,  however,  sufficient  to  say  in  this  case,  that  this 
is  not  a  good  plea,  because  there  are  certain  excepted  cases 
in  which  the  action  is  maintainable,  and,  non  constat,  upon 
the  face  of  this  plea,  but  that  this  is  one  of  those  cases. 
The  plea  ought  to  have  negatived  that  an  act  of  bankruptcy 
or  any  title  to  land  came  in  question. 


Patteson,  J. — It  is  quite  clear  that  the  plaintiff  is  en« 
titled  to  our  judgment.  No  such  plea  in  bar  as  this  has 
ever  been  heard  of,  and  I  for  one  am  unwilling  to  encou- 
rage any  such  novelty  as  this.  This  plea,  however,  does 
not  at  all  point  to  the  statute  of  Gloucester*  It  is  quite  ob« 
vious  that  it  is  a  plea  of  the  Middlesex  County  Court  Act, 
I  do  not  mean  to  say  that  if  the  plea  were  in  other  respects 
properly  pleaded,  it  might  not  be  open  to  a  party  to  argue 
upon  the  statute  of  Gloucester  that  such  a  plea  was  plead- 
able in  bar,  though  it  certainly  seems  clear  to  me  that  it 
could  not  be  pleaded,  and  that  the  Court  is  not  ousted  of 
its  jurisdiction  over  debts  of  all  amounts.  But  the  plea  is 
bad  also,  because  it  does  not  deny  that  this  is  one  of  the 
excepted  cases* 

Williams,  J. — The  proper  course,  supposing  this  to 
have  been  a  case  depending  on  the  statute  of  Gloucester, 
would  have  been  to  move  to  stay  the  proceedings^ 


Judgment  for  the  plaintiff.(a) 


(a)  Where  a  verdict  was  found 
for  t)ie  plaintiflf,  in  an  action  in 
K.  B.,  against  a  party  residing 
within  the  jurisdiction  of  the 
Westminster  Court  of  Requests, 
this  Court  refused  to  allow  a  sug- 
gestion to  be  entered,  to  entitle 
the  defendant  to  his  costs,  or  to 
stay   the    proceedings,  under  23 


Geo,  Q,  cap.  27,  the  defendant 
having  neglected  either  to  plead 
the  statute,  or  to  take  the  objec- 
tion at  the  trial,  Ttn/lor  v.  Blair, 
3T.  R.  452,  1  East,  354,11. 

And  see  Mostyn  v.  FabrigaSf 
1  Cowp.  162,  172;  Parker  t. 
Elding,  J  East,  352;  Rex  ▼.  JoAit* 
ion,  6  East,  583. 
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The  King  v.  The  Inhabitants  of  Rawden. 

Two  justices,  by  an  order,  removed  Mary  Oldfield,  widow  VP^n  a  ques- 
of  Thomas  Oldfield^  and  their  three  children,  from  the  town-  pauper  was 

ship  of  Golcar,  in  the  West  Riding  of  Yorkshire,  to  the  f®"*f ^  >"  ^• 
■^       ,  ,  ^ .   ,  '  by  the  appren- 

township  of  Rawden,  in  the  same  riding.  Upon  appeal,  ticeship  of  her 
the  sessions  confirmed  the  order,  subject  to  the  opinion  of  jj^nd^Tt  was*' 
this  Court  upon  the  following  case:  proved  that  in- 

The  respondents  set  up  a  settlement  by  apprenticeship  apprenticeship, 
alleged  to  have  been  gained  by  Thomas  Oldfield,  in  the  ap-  which  were 

,  .  not  produced, 

pellant  township.     The  indentures  were  not  produced ;  but  had  been  exe- 

it  was  proved  that  they  had  been  executed  by  Thomas  Old-  ^"^f^  ^\  \^.® 

■^      ^  •'  •'  husband,  his 

fiild  and  his  father  and  the  master;  and  in  order  to  prove  the  father,  and 

loss  of  the  indentures,  so  as  to  let  in  parol  evidence  of  the  ^^^^^  ^  p^.^^^^ 

contents,  the  pauper  was  called  by  the  respondents.      She  \^^  loss  of  the 

stated,  that  a  short  time  before  her  husband  died,  and  during  as  to  let  in 

the  illness  which  terminated  in  his  death,  she  had  some  P^*".^^  evidence 

ofthe  contents, 

conversation  with  him  about  the  indentures.     She  was  then  the  pauper  was 
asked  by  the  respondents'  counsel  what  that  conversation  ^*       ^^  P^?^® 

J  f  a  conversation 

was.    This  was  objected  to  on  the  part  of  the  appellants ;  with  her  hus- 
but  after  argument  by  the  counsel  on  each  side,  the  Court  before^ his  ^ 
decided  that  the  evidence  was  admissible.    She  then  stated,  death  respect- 
that  she  had  asked  her  husband  what  had  become  of  his  tures.    Held, 
indentures,  when  he  said  he  had  cot  them  away  from  his  ^^^^  ^^^^  ®^' 

'  ^  .         .  dence  was  not 

master  after  the  end  of  his  apprenticeship,  and  had  worn  admissible,  it 

them  in  his  pocket 'till  they  were  all  to  pieces.     Parol  evi-  been  proved 
dence  was  afterwards  admitted  of  the  contents  ;  and  resi-  that  the  inden- 

I  _i^  t.iires  hiiQ.  tiVGr 

dence  in  Rawden  being  proved,  the  sessions  confirmed  the  ^een  in  the 

order.  husband's  pos- 

rpi  .  .   .  .  session,  nor 

The  question  for  the  opinion  of  the  Court  is,  whether  the  that  inquiries 
^omrsation  stated  by  the  pauper  was  admissible  in  evi-  f^^m^^"  ^^htr 

dence.  parties  to  the 

indentures. 
Where,  upon 
'spedal  case,  it  appeared  that  evidence  had  been  received  by  the  court  of  quarter  ses- 
'^  which  would  not  be  admissible  without  a  previous  inquiry,  not  stated  to  have  been 
""^9  the  Court  of  King's  Bench  refused  to  presume  that  such  inquiry  had  been  made. 
"Hic  Conrt  also  refused  to  send  the  caso  back  lo  the  'Jt'bsionj  to  be  re-stated,  in  order 
^  iHe-omirj&itMi  of  juch  «i  i^tatetiibiit  luiglit  bg  dUpplied« 
^01.  IV.  U 
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1834.  Blackburne  and  DundaSy  in  support  of  the  order  of  ses- 

_,    _.  sions.     Evidence  of  the  conversation  was  admissible  for  the 

The  Kino 

v.  purpose  for  which  it  was  given.     It  is  true  that  it  is  not 

"ratoen  ^^^^^  •'*  terms  that  the  indenture  'had  been  in  the  posses- 
sion of  Thomas  Oldjield;  but  it  is  evident  that  it  must  ha?e 
been  proved  that  such  wasthe^ct;  for  otherwise-the  ques- 
tion put  to  the  witness^  as  to  the  conversation^  would  not 
have  been  asked,  nor  would  the  sessions 'have  admitted  the 
conversation.  [Pattesoriy  J.  It  was  not  proved  that  in- 
quiries had  been  made  of  the  master,  or  that  he  was 'dead.] 
It  follows  almost  as  a  necessary  consequence »  from  the 'facts, 
that  the  pauper's  husband  must  have  had  the  possession  df 
the  indentures.  The  conversation  when  admitted  v«as  suffi- 
cient to  obviate  the  necessity  of  all  further  search,  so  as 'to 
let  in  parol  evidence  of  the  contents  of  the  indenture.  Ster 
V.  Mortonija)  seems  perfectly  to  resemble-the  present  case 
in  all  material  respects.  Rex  v.  Inhabitants  of  Demo (b). 
If  the  Court  should  be  of  opinion  that  it  is  requisitethat  the 
fact  of  the  pauper's  husband  having  had  the  possession 
should  be  alleged,  they  will,  it  is^hoped/send  the  case  -bai^ 
to  be  re^stated. 

Lord  Denman,  C.J. — ^If  there  is  any  thing  incorrect  in 
the  statement  of  the  case,  it  should  have  been  altered  Hbefove. 
We  must  decide  upon  the  facts  as  f hey  are  Ibrought  'before 
us  by  the  case.  It  not  being  shewn  that  the  instrument 
supposed  to  be  lost  had  ever  been  in  the  possession  of  ihe 
party  whose  declarations  respecting  it  are  offered  in  evi- 
dence, we  think  it  dear  that  the  evidence  is  not-admissfRJle. 

Taunton,  J.,  Patteson,  J.,  and  Williams,  J.,  con- 
curred. 

Order  of  Sessions  quashed. 

id)  4  Maule  &  Sel.  48.     (6)  7  Barn.&CFees.'aSO;  iMaim.*;  1^.1194. 
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£oTD  V.  Emmerson^  Hodgson,  and  Emmekson.  v^^v^Hi/ 

AsSUmPdlT.   The  first  couiitfltated  that  the  defendatits  Whenmcus- 
lMRll>eeii  and  wcfe  bankers,  carrying  on  business  at  Sand-  j^^iJ* 
wich,  in  Kent;  tMt  one  'Robert  Matson  had  theretofore  bankers,  in  the 
1be|K  an   accouiit  with  them,  and  had  been   used    atiU  a checlidii^wn 


uitDikied  -to   deposit  *money  with    them  as   barikers ;  "P^"  ^^^^  ^y 

another  of 

Aat'on  the  l-7th  November,  183$,  matson  drew  a  cheek,  their  cus- 
•ccording  to  the  usage  and  custom  of  merchants,  on  the  J"*"®"' '"® 
defendants,  requesting  them  to  pay  the  plaintiff  or  bearer  entitled  to 
8»7/.11s.-6rf.;  thatthecheck  was  delivered  to  the  phihtiflF;  tr^'^n^ 
fhat  on  ita^bieing  presented  and  shewn  to  the  defendants  iog  ^^ether 

^ thfi  checlL  will 

for  payment  thereof,  they,  in  consideration  of  the  phiintiiPs  be  paid,  and 
llelifering  Up  the  cbeek  to  them,  promised  to  poy  him  the  giving  notice 
VBOlint'tliefeof;  that 'the  plaintiff  did  in 'consequence  Beli-  (in  case  it  be 
•wiip»tlie»ebfeek'to  ^tbedefendatlts ;  but  that  they  did  ubt  [nrm  St^'to 
nor  would  pay  the  amount.    The  second  cdutit  "Stdted  p^i  the  check) 

J  as  in  the  case 

where  the  check  is  drawn  upon  other  bankers. 
Thtitfofe  in  such  a  eaie  no  promise  to  pttyt the*  cheek,  on  *the  ^ft  of  the  bankers, 
will  be  iiqpliad  from  the  absence  of  earlier  notice. 

il. and  B.  are  respectively  customers  of 'C  a  banker.  A.  goes  to  C*s  bank  at  a 
qoartcr  before  one  on  Monckiy,  and  gives  C.'s  managing  clerk  directions  as  to  the  pay- 
nent  of  a  bill,  and,  whilst  the  clerk  is  making  a  memorandum  of  tliose  directions,  lays 
sa'the-edunwr  a  chetHi  drawn  by  *B,  on  C,  and  says  *<  place  this  to  my  account,"  or 
"credit."  No  intimation  as  to  whether  the  check 'would  or  would  not  be  paid  was 
pven  by  the  clerk.  The  clerk  did  not  debit  B.  with  the  amount,  or  place  it  to  A,*s 
CNdil,  or  cancel  the  check,  fi.  having  Overdrawn  his  account,  inquiries  were  made 
OB  Tuesday,  the  result  of  which  was,  that  C,  resolved  not  to  pay  the  check.  The 
ibiAf  with  notice  of  dishonor,  was  sent  to  A.  at  his  residence,  by  seven  o'clock,  p.  m. 
OQ  Tuesday.     Held,  sufficient  notice  of  dishonor. 

SembU,  that  as  the  post  did  not  leave  the  town  in  which  the  bank  was  situate  until 
wvcQ'6\i1ock,  -p.'ra.,  a  notice  of  dishonor  received  by  A,  at  his  residence  at  a  few 
*aulit  distance,  at  seven  o'clock,  was  earlier  than  necessary. 

When  a  customer  pays  to  his  bankers  a  check  drawn  upon  them  by  another  customer, 
k^tmat,  in  order  to  make  them  liable  at  ail  eventt,  demand  faymentf  or  request  that 
lb  •moaot  may  be  placed  to  his  credit, 

Xn  assent,  on  the  part  of  the  banker,  to  such  a  demand  or  request,  would  raise  an 
iapbedtpnNDCK  to.pay,  or  give  credit  for  the  amount. 

A.  and  fi.  having  a  dispute  as  to  the  liability  of  JB.  to  pay  money  to  A,,  agree  to  sub- 
■k  a  case  to  a  barrister,  and  to  be'bound  by  his  opinion.  Semble^  that  in  an  action 
Wjifht  to  enforce  aoch  payment,  the  opinion  of  a  barrister  upon  a  case  so  submitted 
ii  toinissible  in  evidence  without  an  award  stamp. 

flMfe  lUao,  that  supposing  dn  award  ^tamp  to'benece^ary,  a  ^tnhip  proportioned 
to  the  Dumber  of  words  on  the  opinion  alone,  without  the  catse,  is  sufficient,  although 
^o|Nnion  be  annexed  to  the  case,  and  refer  to  the  case  thus :— '^  Upon  the  facts  stated 

Whether  ode  'paftner  can  bini  his  co-partners  by  a  submission  to  arbitration  of  a 
V^s^  of  legal  liability  of  the  partnership, — QfOSn, 

h2 
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1834.         in  addition,  that  the  plaintiff  as  well  as  Matson  kept  an  ac- 

^^^^^       count  with  the  defendants;  and  laid  the  promise  to  be,  that 

v.  the  defendants,  in  consideration  that  the  plaintiff  would 

^^*'"^*^     deliver  to  them  the  check,  promised  to  allow  and  give  credit 

to  the  plaintiff  for  the  amount  thereof;  and  that  the  plaintiff 

did  deliver  the  check  to  the  defendants,  but  that  they  refused 

at  any  time  to  allow  or  give  credit  to  the  plaintiff  for  the 

same.     The  declaration  also  contained  the  money  counts. 

Plea:  the  general  issue. 

At  the  trial  at  the  Kent  summer  assizes  1833,  before 
Bayley,  B.,  a  verdict  was  found  for  the  plaintiff  for 
397/*  lis.  6d.,  subject  to  the  opinion  of  the  Court  on  the 
following  case: — 

The  plaintiff  is  a  gentleman  residing  at  Littlebourne,  in 
Kent.  Matson  is  a  cornfactor  residing  at  Wingham,  in  the 
same  county.  The  defendants  are  bankers  at  Sandwich, 
in  the  same  county  (a). 

Saturday,  17th  November,  1832.  Matson,  who  at  that 
time  owed  the  plaintiff  upwards  of  400/.  for  the  price  of 
corn,  drew  a  check  on  the  defendants  (with  whom  he  had 
for  two  or  three  years  kept  an  account)  by  which  he  re- 
quested them  to  pay  the  plaintiff  or  bearer  397/.  lis.  6d. 
The  plaintiff  also  kept  an  account  with  the  defendants. 

Sunday,  18th  November.  On  the  morning  of  this  day 
Matson  delivered  to  the  plaintiff  the  check  above  men- 
tioned. 

Monday,  19th  November.  At  about  a  quarter  past  one 
o'clock  the  plaintiff  took  the  check  to  the  defendants* 
bank,  and  gave  directions  to  Header,  their  cashier  and  the 
confidential  clerk  of  the  establishment,  to  provide  for  the 
payment  of  a  bill  made  payable  at  their  correspondents  in 
London  {Glyn  8c  Co.)  for  75/.,  in  the  following  month. 
Whilst  Reader  was  making  a  memorandum  of  these  direc- 
tions, the  plaintiff,  laying  the  check  on  the  counter,  said, 

(a)  It  was  stated  in  the  case  sub-      had  the  sole  management  of  the 
mitted  to  Sir  J.  Scarlett,  {vide post ^      business  of  the  bank. 
109,)  that  the  defendant,  Hodgson, 
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"  place  this  to  my  account"  or  "  credit/'     No  intimation        i834. 

was  given  to  the  plaintiff  at  the  time,  that  this  request      ^^^/-^ 

would  or  would  not  be  complied  with,  or  that  Matson  had  ^^ 

overdrawn  his  account.       Reader  knew  at  the  time  the     Emmersoh 

and  others. 

check  was  presented  that  Matson  was  indebted  to  the  bank 

in  upwards  of  1 700/. ;  and  he  doubted  whether  the  check 

would  be  honored  by  the  defendants;  but  he  knew  it  to 

be  his  duty,  if  cash  was  demanded  for  a  check,  to  pay  it; 

he  also  knew  that  Matson  had  been  frequently  permitted  to 

overdraw  his  account.     Reader  expressly  abstained,  from 

motives  of  delicacy  towards  Matson,  from  disclosing  either 

his  doubts,  or  the  state  of  the  accounts,  to  the  plaintiff. 

A  few  minutes  after  the  plaintiff  left  the  banking  house. 
Reader  took  the  check  up  from  the  counter,  but  did  not 
debit  Matson  or  credit  the  plaintiff  with  the  amount,  or 
caacel  the  check.  Other  checks  of  Matson's  on  the  de- 
fendants for  about  1500/.,  were  received  on  the  18th  from 
the  Canterbury  banks. 

The  defendant  Hodgson  was  absent  from  Sandwich  on  the 
morning  of  the  19th,  but  returned  about  Jive  o'clock  in  the 
afternoon  of  that  day  (the  bank  closing  at  four).  The 
fact  of  the  receipt  of  the  checks  was  then  communicated 
to  him  bv  Reader,  and  it  was  determined  that  Reader  should 
go  to  Wingham  before  breakfast  the  next  morning  (Tues- 
day) to  ascertain  from  Matson  whether  he  had,  as  on  former 
occasions,  paid  any  money  to  their  credit  with  their  London 
correspondents. 

Letters  are  delivered  at  Sandwich  at  eight  in  the  morn- 
iog}  and  the  post  leaves  Sandwich  at  seven  in  the  evening. 

Tuesday,  20lh  November.  Reader  accordingly  left  Sand- 
wich at  seven  in  the  morning,  and  arrived  at  Wingham  at  half- 
past  eight,  when  he  ascertained  that  Matson  was  expected  to 
arrive  at  Canterbury  from  London  the  same  morning  at  ten. 
R^dcr  then  proceeded  to  Canterbury ;  but  not  finding 
Matwtif  he  returned  to  Sandwich  at  two.  On  the  same 
^*y,  Hodgson  finding  that  no  assets  had  been  received  to  dis- 
charge the  checks  drawn  by  Matson,  determined  not  to 
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1834^        p9y  any  of  tbena,  and  sent  a  messenger  to^the  two- Gaoler- 
bury  banke  and  to  Littlebourne>  returaiog  all'  the  oCberi 
cheeks  to  the  Canterbury  banbs^  and  the  cbeckjn:questioo* 
SdtTShttnT    ^^^^^  plaintiff,  inclosed  in  the  following -letters 

'<  On  my  return  home  last'  night  I  found  Mn  Rob&i 
MatsoH*B  ohecky  which*  you  had  left  with  Mr.  Read^,  bull 
not  having  effectfr  in  our  hands  to  meet  it/  I^sent  over  t^*- 
Wing)i«m  tins  morning  to  see  him;  but  unluckily  be:  wa». 
from  honoe  in  London^  whicb  for  the  present  constniine«me 
to  return  the  check/* 

No  previous  intimation  had  been  given  to  the  plaintiffs 
of  the  defendants'  resolution  not  to  pay  the  check. 

A^queation  whether  the  defendants  bad  become  lisbk  to 
pay'to  the  plaintiff  the  amount  of  the  checkarose^and  it^wa»^ 
agreed  between  the  plaintiff  and  Hodgson,  {on  behalf  of  him^ 
self  and  the  other  defendants^)  that  the  question  of^  the  lift* 
bility  should  be  decided  by  an  opinion  of  counsel'  upon--a 
case^  embodying  all  the  facts,  to  be  fairly  stated  and^ip*^ 
proved  of  by  both  parties.    A  memorandum  of  agreeoseot 
to  that  effect,  stamped  with  a  1/.  stamp,  was  signed 'bjr- 
the  plaintiff  and  Hodgson,    A  case  was  accordingly  drannii 
and'  signed  by  the  plaintiff  and  Hodgson,  whioh  case^m*- 
bodied  all  the  facts,  and  stated  that  the  plainliffHx>nteMled^ 
that  by  his  having  presented  the  checks  on  Monday  the  19tb^ 
at  one  o'dock>  and  directed  the  same  to  be  placed  to  his- 
credit,  and  not  having  any  objection  n»ade  to  th^  checks  al- 
the  time,  and  the  same  not  having  reached  him  until  seven 
o'clock  in  the  evening  of  the  following  day— a  period  of 
thirty  hours-— the  defendants-  had  made  themselves  liable 
to  pay  the  amount ;   and  stated  also  that  the  defendants 
denied  their  liability  on  the  ground  that  they  were  entitkd'^ 
to  a  reasonable  time  to  ascertain    whether  assets  MrouM. 
come  to  their  hands  to  meet  the  same,  and  that  they  took^ 
no  more  than  a  reasonable  time  for  that  purpose  (a).     Tbis- 
case,  which  also  contained  an  intimation  that  the  partita > 

{a)  Other  points  were  also  sub-      to  any  of  the  questions  raised  by 
initted  fdr  the  opinion  of  Sir.  J.      this  special  case. 
Scarlett;  but  these  do  not  relate 
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bad*  agreed 'to  beboand  by*his  opioion,  was  laid  before  Sir        i834. 
Jama  SearkitfMrho  gave  it  as  bis  opinioiv  that  "  upon  the      ^•^'^y^^ 
Acts  aabmtted"  to  imn,  the  defendants  were  not'liable,  thejr  y, 

beiDg  entilled  to  the  same  tiaae,  for  giving  notice  of  the    EihreRMw 
dkhonor^  as  if  the  check  of  which  they  are  the  holders 
had  been  drawn  upon  and  dishonored  by  any  otber  bankers; 
Mid  that  the  plaintiff-  had^  in  this  instance,  had  earlier 
noUee  tbaoin  sucb  a  case  would  have  been  by  the  esta- 
blished-ruleof  law  reqvired,  for  thai,  according  to  that  rule, 
t  letter  giving  notice /mt  tyr^o  the  post  on  Tuesday  evening 
wmM  bav^  been  sufficient.     This  case,  with  the  opinion 
sttbjoined,  containing  together  more    than   2160  words, 
tki  opiirtoii  containing  less  than  that  number  of  words^ 
were  prodneed' in  evidetide,  stamped  with  a  355.  starrip. 
No  evidence  was    given'  to'  shew   that    the    other    dc^' 
CMials  aoqiiieseed  in  or  were  privy  to  the'subitit^ifion  of 
thc^cite  to  the  opinion  of  counsel;  and  the  pidntiff ^ snU- 
scqitetttljr  objected^'  to  the  catre,  as  not  cbntainiug  an  accu- 
rile  represetMtioif  of  the  faetd;  and  to  the   opiniotf,   as' 
being  upon  the  face  of  it  not  consistent  with  law»     It  was 
phyposed*  by  the  plaintiff's  attorney  to  submit  a  further 
cajK^  or  to  have  an  interview  with  Sir  James  Scarlett,  both 
ofwUeb  sQggestions  were  declined.     The  question  for 
tie  opinion  of  this  Court  is,  whether  the  plaintiff  is  edti- 
tkd  to  reeover  front  the  defendants  the  amount  of  the  check. 

Campbell,  A.  G.^  for  the  plaintiff.    The  defendants  are  First  pointi 
li*leto  pay  to  the  plaintiff  the  amount  of  MatsorCs  check.  J°'"£^j^°J7 
Wfasa  the  plaintiff  desired  that  the  check  might  be  put  to  dishonor. 
U^tteidil,  Reader  mA  nothing;  and  the  plaintiff,  who  knew 
tbt  Matson  had  an  account  at  the  same  bank,  and  who 
^Ns^not  informed  that  Matson  had  overdrawn  his  account, 
UiilthefefoTe  have  gone  away  with  the  reasonable  belief 
^  Us  aocofant  would  be  credited  with  the  amount  of  the 
<^Mc.    As  regalrds  the  rights  of  the  plaintiff.  Reader  must 
^  coDsidered  as  filling  the  place  of   Hodgson.     If   the 
check  had  been  to  be  presented  at  another  banker's  it 
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1834.        might  perhaps  be  held  that  notice  on  the  Tuesday  was 

^^^^"^      sufficient.     But  here  the  check  was  given  to  the  defendants 

v.  SLS  principals.    The  check  was  presented  to  them  as  the 

Emmerson     bankers  of  Matson ;  and   when  a  banker  has  assets,  he  is 
•  and  others. 

bound  to  pay  immediately ;  and   when  he  has  not  assets, 

and  intends  not  to  pay  the  amount  of  the  check,  he  is 
bound  to  give  notice  of  that  intention  within  a  reasonable 
time  after  the  presentment ;  Marzetti  v.  Williams  (a),  Rob' 
son  V.  Bennett  (6),    Cocks  v.  Masterman  (c).    The  present- 
ment in  this  case  must  be  considered  as  a  presentment ^r 
payment.      The   circumstance   of   Matson^s  having  over- 
drawn his  account,  signifies  nothing  as  between  the  plain- 
tiff and  the  defendants;  more  especially  as  Matson  had 
been  allowed,  on  former  occasions,  to  overdraw   his  ac- 
count.    The  plaintiff  was  prejudiced  by  not  having  the 
notice  on  the  Monday ;  for  if  notice  had  been  given  on  that 
day,   he   might   have   arrested   Matson   on   the  Tuesda[y. 
There  was  undoubtedly  no  express  promise  to  pay  given 
by  the  defendants,  but  a  promise  may  be  implied  from  the 
acts  of  their  agent.  Reader. 
Second  point:       II.  The  opinion  given  by  the  learned  counsel,  upon  the 
an^^award  ^^    ^^^^  submitted  to  him,  was  in  the  nature  of  an  award,  and 
stamp.  ^as  not  receivable  in  evidence  without  an  award  stamp 

[Lord  DenmaUf  C.  J.  There  is  no  animus  arbitrandi.]  It 
is  not  necessary  that  the  arbitrator  should  recite  his  power. 
[Lord  Denman,  C.  J.  Suppose  a  dispute  had  arisen  upon 
a  point  of  conveyancing,  and  it  had  been  agreed  to  abide 
by  the  opinion,  upon  the  point  in  dispute,  which  should  be 
found  to  be  expressed  in  a  certain  work  on  conveyancing — 
would  such  an  opinion  be  an  award  f]  The  case  suggested 
is  distinguishable. 
Third  point:  III.  Assuming  that  this  was  in  the  nature  of  an  awards 

casL^is  to  be^  ^^^  ^^^'  ^^^^P  ^^^  insufficient  for  the  opinion  and  case, 
considered  as  which  together  contain  more  than  21 60  words,  and  must  be 
award.  taken  conjointly.     The  case  is  a  matter  annexed  to  the 

(a)lBarn.&  Adol.  415.  (c)  9   Barn.  &  Cress.  902;    4 

(6)  2  Taunt.  388.  Mann.  &  Ryl.  676* 
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award  within  the   meaning  of  55  Geo.  3,  c.  184,  schedule         1834. 
B.  (a),  and  therefore  the  opinion  should  have  been  stamped 
with  the  further  progressive  duty  of  1/.  5s.  for  every  1080  v. 

words  above  the  first  1080  words.     [Tauittoti,  J.  Suppose     aildo^here. 
a  letter  containing  a  statement  of  facts  and  requesting  an 
answer  to  the  case  to  be  sent  by  thie  post,  and  an  answer 
to  be  returned  accordingly,  would  such  letter  be  part  of 
the  award,   so  as  to  make  an  additional  stamp  requisite : 
that  isy  supposing  the  letter  and  award  to  contain  together 
more  than  2l60  words?]    That  case  does  not  arise.     [Pat- 
ttwn,  J.  You  cannot  say  that  the  case  is  part  of  the  award. 
There  is  nothing  annexed  to  the  award.]     Suppose  an  arbi- 
trator made  his  award  in  this  manner, — *'  under  the  above 
s^mimoH  I  make  my  award  as  follows  :*' — and  the  submis- 
sion and  award  were  pinned  together,  the  submission  would 
be  a  matter  annexed  to  the  av^ard,  within  the  meaning  of  the 
stamp  act. 

IV,  The  award  is  not  binding,  because  the  agreement  is  I^th    iT'^f ' 
not  signed  by  the  Emmersons,  but  only  by  Hodgson*     The  partner  to  sub- 
Emmersons  would  not  have  been  liable  in  an  action  by  ^j^j^^ 
Boyd  upon  the  agreement,  or  upon  an  award  made  in  pur- 
suance of  it;    and  if  not  bound   by  it,  they  cannot  take 
advantage  of  it  (6).     One  partner  cannot  bind  his  co-part- 
ner by  a  submission  to  arbitration,  Strangford\.  Green  {c), 
Stead  V.  Salt  (d). 

F,  Pollock,  for  the  defendants. 

I-  The  handing  in  of  the  check  was  not  tantamount  to  a  First  point. 
tTtitiUment  for  paj/mejit.     It  was  merely  a  sending  in  of 
securities  to  the  plaintiff's  own  bankers  in  the  usual  way. 

(a)  "  Award  in  Eugland,  and  therein,  over  and  above  the  first 

•ward  or  decreet^arbitral  in  Scot-  1080  words,  a  further  progressive 

^^y  1/.15*.  duty  of  l/.5a." 

"And  where  the  same,  together  (b)  For  which  see  Ferrer  v.  OveUf 

*iihanj  schedule  or  other  matter  1  Mann.  &  Ilyl.  222;  7  Barn.  & 

1*1  or  indorsed  thereon,  or  an-  Cress.  427. 
*^wd  thereto,  shall  contain  2160  (c)  2  Mod.  227. 

^Ofrds  or  upwards,  then  for  every  (rf)  3  Bingh.  101;  lOB.  Moore, 

entire  qoaotity  of  words  contained  389,  S.C. 


TkftV 

irsi 

and'othen. 
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18M.-  If  ^k^  cbeck-had  beett^aent  by  postf  with  directions'  to  place 
it  to < the  account  of  the  holder,  itcould  not  be  questioned 
but  that  the  bankers  would  have  been  entitled  to  a  reasM*- 
55^J^  able  time  for  iaii^uirjf  and  for  comiderationy  befofe  thay 
gave  notice  that  the  check  would  mot  be  paid.  The  course- 
must  be  the  saoie  where  the  holder  bandsun  the  cbeck^ 
himielf  mlh  the  same  direetions.-  The  circuoasteacectf* 
the  defendants  <being  the  bankers  -  of  both  the-  hoMar  aad^ 
the  drawer  makes  no ? difference.  -  Suppose  a*  maa*  paMt  iu' 
to  his 'bankers  money 'securities,  some  of  tbem^cbeekaiupoo' 
tUe  same  bankers, some t>f  them  ched(s  upon* others^  would* 
not  the  rigbta  add  liabilities  of'  thebairiDers-betlie^  saiKK^aa 
to  aU  equally J  Fermmdiy  v.  Gfyrm  (a)  shews,  that  by^tbe- 
cnstom^of'  London,  where -a  cheek*  is  presented  expressly^ 
y^p«?ymsMr^  it  may  be  retained  ^by*  the  bankers  >onvrtfMl4t< 
is^awa  umii  five^  o^cloek  of*  the  day  o»-wbkfa^il'4s«eipreM^ 
sented  for  payment,  and  then  be  returned  if  they-^hlitt^iiCl^ 
fande  of  tke^drvwer:  If  (the  phmtiff  had  wished  'to  fix  the 
bankers^  he-siiettld  bate  expressly^  said 'that'  he  caifife*  fot^ 
p9jfmenio(  the -check)  and  theft  Ue  would'  probaMy*  ha?e^ 
been  entitled^o  notice- oiMfafe^erme'day  on^vtrbkhitbe  chfedt^ 
wae^presented. 
Second  point.        Ilrf  The  next  point  is,  thtit  the  opinion  given  in  putao< 

ance  of'  the  agreement  of  the  parties  was  ^  an  award,  and' 
required  a  stamp,  in  order  to  make  it  adnnsstMe.     It'  is^ 
believed  that  enough  has  already  fallen  from  the  Court  to 
determine  that  point.     [Lord  Denman,  C.  J.  The  greatest 
difficulty  in  that  part  of  your  case  is,  as  to  the  power  of 
one  partner  to  bind  his  co-partners  by  submission  to  arbi- 
tration.]    The  opinion  of  the  learned  barrister  was  not 
asked  for  at  an  award,  nor  was  it  given  as  such.     He  wis 
called  upon  to  give  his  opinion  upon  a  point  of  IaW|  and  be 
gfiveit.    His  knowing  that  the  pjarties  intended  to  abide 
by  it^.  does,  not  give  his  opinion  the   character  of   an' 
award.    ^Taunton,  J.   We  have  all  of  us  given  opinions  by' ' 
which,  we  were  told,  the  parties  intended  to  abide.     I 

(ff)  1  Campbi  41i6v 
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ii0ver  im4  my  opinion  off  mine,  given  under  such. circum*         1834. 
sttncesy  sUnnped.     Itcertainlj  i»-not  the  pwicrfcft]  *^*"'"'  '■"^ 

HI.  But  supposing  that' the  opinion  is- in  the  nature  of  «.. 

at  MTSffdi  the  I  /.  169#  staosp  is  suflkient   The  opimoH  onij^     ^^ft^ST^ 
■Ml'  Dot'the-ocie,  would >  com tttnto  the  award.    If  an  arbi-  rj^j,.^  ^^^^^ 
traloi^  liMi^  taken^  down  aU  the  evidence,    and.  had  said 
MipoA*  the 'above  •evidence^  I' award,  &c.''  would  a  stamp 
cwnnicn— mte  ^  wglh  the  quantity  of  ^  the- wfaoie  matter,  in« 
oMingtbeevideno^  bsve-Nen  requisite f  The  word  '^an- 
imed/'  wUclris^  found'  in^  the  schedule  of  the^ stamp  act, 
mail'  be  coasttved^  according  to  common  understanding; 
If  an  vbicrator'wefe  tovay'^*  L  award  that  B^  shall  hare  the- 
pwpeny  described  in  the  paper ^  auneared,  and^marked'Xv; 
aalthat  C  sfaall^  have  tbe- property  in  the  paper  anneaed^ 
and  marked  Y./'  then  those  two  papers  would  have  formed' 
put  of  the  award,  as  being  matters  annexed  within  the 
meaning  of  the  act      Matter  merely  introductory^^and  pre- 
cedingf  dee^-nol  come-  within* that  meaning;   otherwise, 
irinn  an  arbitrator  nadean  award  upon -a^bond  >of  submts- 
lieVf  and  said  ^Ib  parsoance  of  tbe  annexed  bend,  I; 
tvafd^  fttw;^  it"  would  be^  requisitei  in  calculating  wbbt 
ttMp  waa-nceessaryi  to  count  this  nomberof  words  in  the- 
irnnd;  a-tbing  wbicb-cen4)evere.'have<'beett  intended. 

IV.  Tine  opinion  is  binding  on  all  parties.     There  is  Fourth  point. 

ne-  case  that  tduobes-  the    present-:  question*    whicb  is 

tlmttfere*  m  iMegtO'  before  tbe  Court     This  is  the  case 

of  %'gemrml  pmtnernhipi  and  of'  a  dispute  arising- wttb* 

vetpect  to  partnership  matters*     lb  such  axase  it  is  be*- 

beved  tbat  one  partner  may  submit'  tbe  partnership  rights 

tfttriNtratiott.    One  partner  may  bring  an  oe/ion  intbe 

nMaeofiall,  amd^may  ssf/fe  an  action  brought  against  tho 

faitaership/     What  reason  then*  can  there  be,  why  he 

>lNmld  not  biad^bis^rtners-also  by  submission  to  arbkreh 

^?  It  is  not  unreasonable,  neither  is  it  unusuaL   Strange 

f9rdr»  Often  was  tbe  case  of  an  arbitration  bond  being 

emitted  into  by  one  partneri  for  himself  and  his  co-partners ; 

*^  Ae  grennd  upoB'whieb*  theCourt  decided  was,  that 
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1834.        one  partner  cannot  bind  another  by  deed.    In  Stead  v.  Salt, 
^"^^^^      ^^^  parties  were  twt  general  partners*      There   was   no 
v.  ground  in  that  case  for  supposing  that  the  two  partners 

^*<r^th*^*  who  did  not  sign  the  articles  of  agreement,  intended  that 
the  three  who  did  sign  should  execute  for  them.  There  is 
also  this  difference  between  Stead  v.  Salt,  and  the  present 
case, — that  in  this  case,  the  reference  is  of  a  matter  of  opi^ 
nion,  within  the  general  scope  of  the  authority  of  an  individual 
partner,  with  respect  to  the  partnership  affairs ;  whereas 
on  the  former,  the  reference  was  on  a  more  enlarged  de- 
scription. In  the  present  case  there  was  no  regular  refer- 
ence to  arbitration.  It  would  be  exceedingly  injurious  to  a 
very  useful  and  frequent  practice,  if  any  doubt  were  thrown 
upon  the  power  of  one  partner  to  bind  bis  co-partner  in 
this  way. 

Campbell,  A.  G.,  in  reply. 
First  point.  j    j;yg„  \f  ^^  check  had  been  sent  to  the  defendants  in 

a  letter  containing  a  request  that  it  should  be  put  to  the 
plaintiff's  account,  and  it  had  been  received  by  the  defend- 
ants at  a  quarter  before  one  o'clock  on  the  Monday,  they 
would  have  been  bound  to  give  notice  on  the  same  day. 
But  it  is  not  necessary  to  go  that  length,  for  in  the  case 
before  the  Court,  the  plaintiff  went  in  person,  so  that  the 
defendants  had  an  opportunity  of  objecting  at  once  to  pay 
the  check.  There  can  be  no  doubt  that  an  express  pro- 
mise by  Reader  would  have  bound  the  defendants.  Here 
there  was  a  request  by  the  plaintiff,  and  silence  on  the  part 
of  Reader,  the  effect  of  which  must  have  been  to  make 
the  plaintiff  leave  the  bank  as  fully  convinced  that  the  check 
would  be  paid,  as  he  would  have  been  if  an  express  promise 
had  been  given.  Femandey  v.  Glynn  shews,  that  where  a 
check  is  not  returned  by  five  o'clock,  a  promise  to  pay  will 
be  implied. 
Second  point.       II.  This  is  an  award  within  the  meaning  of  the  stamp  act. 

It  may  not  be  the  practice,  as  Mr  Justice  Taunton  has  ob- 
served^ to  stamp  opinions  by  which  the  parties  have  agreed 
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to  be  bound;  but  unless  it  be  so  stamped  it  cannot  be  given         i834. 
in  evidence,  ^^^\^ 

III.  If  it  had  been  intended  to  include  in  the  calcula-  v. 

tion  of  the  number  of  words,  only  such  matters  annexed  as     Emmehson 

'        •'  and  others. 

ire  strictly  speaking  a  part  of  the  award,  the  words  *'  to-  j^^i^^  p^int, 
gether  with  any  schedule,  or  other  matter  put  or  indorsed 
thereon,  or  annexed  thereto,"  need  not  have  been  added. 
If  an  award  were  to  refer  to  an  annexed  statement  of  the 
evidence,  that  statement  would  be  a  matter  annexed  to  the 
award,  within  the  meaning  of  the  act. 

IV.  The  authorities  upon  this  point  have  not  been  met.  Fourth  point. 
The  decision  in  Strangford  v.  Green  did  not  proceed  upon 

the  facts  of  the  submission  being  by  bond,  but  upon  the 
ground  that  one  partner  cannot  bind  another  by  submission 
to  arbitration.  The  circumstance  that  in  Stead  v.  Salt 
there  was  not  a  general  partnership,  is  not  material ;  for  the 
matters  referred  were  partnership  matters.  One  partner,  it 
is  true,  has  power  to  bring  an  action  for  himself  and  his 
pirtoers,  but  then  the  rights  of  the  partnership  are  to  be 
decided  upon  by  the  regular  tribunals  of  justice. 

Lord  Denman,  C.  J. — It  does  not  appear  to  me  to  be 
necessary  to  give  any  opinion  upon  the  second,  third,  and 
fourth  points  raised, — because  it  seems  to  me,  that  according 
to  the  facts  submitted  to  us,  and  from  which  we  are  to  draw 
tuch  mference  as  we  think  it  reasonable  to  draw,  the  plain- 
tiff has  not  proved  his  declaration.      It  seems  to  me  that  it 
tt  not  true,  as  stated  in  the  first  and  second  counts,  ''  that  in 
consideration  of  the  plaintiff's  delivering  up  a  check  to  the 
defendants,  the  defendants  promised  to  pay  the    amount 
thereof."     If  that  had  been  proved,  undoubtedly  the  de- 
fendants would  have  been  bound  to  pay  the  amount.     But, 
on  the  contrary,  it  seems  to  me  that  what  passed  on  the 
occasion  when  the  check  was  left  with  Reader,  is  at  least 
cquTocal;   because  it  is  found  that— [His  lordship  here 
v^  from  the  special  case  the  facts  there  stated  relative  to 
die  presentment  of  the  check.]     It  seems  to  me  that  if  the 
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1634.  plaintiff  bad  presented  the  check  for  payment  be  ouglit  to 
have  said  so.  If  he  had  said  either  *^  cash  that  cheek/'  or 
":give  me  credit  for  the  amount  inrmy  aecbmit/'  be  muatimve 
drawn  from  -Reader  a-distinct  answer,  whether  be  •would 
take  it  on  those  terms  or  not;  but  when:be»laye  it  onitfae 
tdeak^  andrequests  that  it  may  be^pbeed  to  his  ^aeeount,  it 
^ppears^tome  that  it -must  •  be  taken  to^bis  Account  '.on  '.the 
same  terms  upon  which  any  other  bill 'Would 'be  \taken,  -anU 
aubject'to  all  theicontingenoies  that  all  otberiiills  areHable 
to;  and  that  if  he  receives -a  regular  notice  «ofTtbe'diiboiior 
of  ithe  ibill,  he  has  ?no  ground  of«cdmplaint  egaindt'the 
•bankers.  Now  it  strikes  me,  as  I  aee  it  i^  track  tbe  iiMmied 
counsel  whose  opinion  was  asked,  >llnit  the  notice  of  da^ 
•honor,  (instead  of  coming  too  Jate,  came  ^toomer  .thnn  ^the 
^plaintiff  had  airigfat'toenpect;  tfbr  on  the  evening  'df  ithe 
aame  day  on  whioh.it  was'ileoided  that  'the  bill ' would rntft 
ibe  available,  ithe  iplaintiff  tmoei«Bd  notice  -vof  tthat  fcot.  it 
.think  <he  would  have  bad  noirigbt  to  oomphtn  if  itbemotiee 
bad  mot  reached  him  imtil  the  mext  morrimg.  I^U'juat 
advert  to  the  .case  •of  Sikby  ^v.  WtlliamsMji^f  an  ^Iriikfli 
much  was  said  by  the  Court  which  might  seem  to  favour 
the  plaintiff's  view.;  hut  Mk.  Justice  J3(fiy fay 'seeilis  ito  me 
tO;pnt  that  case  on  <a  ground  whioh  is  -decisive  of  (tfakrfti). 
In  this  case,  the  plaiirtiff 'beingto'cuatomar  of'tbetdefiendanli, 
<was  bound  to  give  'them  >tb  'undenstand  distincttjc,  tin  ^htt 
.character  he  paid  in<thatibiU,  whetberiierequiiBd'tbeta^lo 
•consider  it  as  .a  sum  of  mon^f  ipaid  idtothis  account,  'Orflns 
•credit,  or  whether  he  required  them  toitake  it  as^a  :Aiff, 
iund  deal  with  it -as  <any  other  bill  <ni^ht  rbe  dedHnvith.  I 
tdraw  the  inference  from 'these  facts,  tthtit*the|y  recsiirediittki 
the  latter  ^sharacter,  and  I*do  notdippnehend,  nor  is'lbeiteft 
found,  that  he  rieft  die  banking-house  with  Ithe  •eKpfentMion 
(that  'he  should  receive  «ali«B  •for  jt.  i£  that  bad  dbeen  «t>,  dt 
ought  ;to  have  baen  found  as  a  fatt,^  hut  it  is  m  i&ct  ^bkih  i 
fibink  is  itioonaifitent  with  those  which  tare  'Jdid  befare  en. 

la)  5  Bam.  &  Aid.  815.  <6)  lb.  890. 
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In  myopinion,  therefore,  .the  defimdants  .are  entitled  to^our        tBS4. 
HgneDt. 


BotD 


Taukton,  J«*-^I  am  of  the^aome.ophiioii.    There.kno    ^J^oSerT 

•eipian  evidence  to  auitain  the  »promi8e6  laid  inttbe^nt 

two 'Counts 'of  the  declaration;  :and  I  do  .not  think  there 

tfeany  circumstanceB  .in  the  case  from  vwhich  auoh  'pro- 

miaesican  be  implied,    vit  :appcars  to^meakothatitiiede- 

Inniants  ^ve  as  early  notice .txf  .the  dishonor. as  they  fwsre 

immd  to  'give,  and  as  early  notice  :as  they  could  ^give  <of 

iheir  intention  not  to  'pay  the  'Oheck.    It  appears'that lat  the 

4iBie  it->waB*poid*in,  ModgsoUj  .the  managing  partner,  ^was 

4Htt  fof  tthe  .town  Jn  ^which  the  business .  of  tthe  :fifm  was  :cer- 

lisdon,  but  be  returned  ;infthe  afitemoon^of  ihe eametday, 

«id  as. soon  asifae  found  wrbat  .had  .taken  .place  «in  'his  .db- 

tanoe,  -tfie   ckik  '{Rmdrn^  vwas  dispatched  ito  the  iplace 

ivfatie  die  dra«i?er<of  thetcheck  resided,  to  inquire  linto  ibis 

cireamatances,   in  order  to  fomirih  some  jgrounds  upon 

whiafa  fiiodgson 'might 'determine  whether*he;would>pay  the 

dHcktornot;  andsfromithe  information  the  clerk  brought 

^adk  (what  itffias,  does  mot  signify),  iBTo^ilgMm  determined 

andmi  tinoaelf  milt  fto  rpoiy  ithe  <oheok,   and  he   fortb^iith 

vedfc  dS  iAk  eatlieat  notioe  itbat  vaould  be  transmitted  to  the 

fUntiff,  tlfaaitbe*oheoknMQuld  mot  be  **paid.    it  does  tnot 

flippear  to  ane,  fihemfoie,  that  there  wi^  ai^fluchnache6.or 

a«|ligence(on!tbeipart(af  Ithe  tcbfendants,  lin  giving  ^notice 

Is  die  tplaintifl^  las  to  onahe  this  A'case  «in  which  it'canbe 

fnpedj  oonmdeied  id»t«tbey  bane  smade  the  ofaeok  ithoir 

•ai^SBd  weie  dbound  at  all  events  to  ipay  it.    I  think  'there- 

iae,  4ip(m  itbii  .ground,  idnt^udgment  must  be  given  ffor  the 

drfeadanta. 

Upon  idie  iOtber  points  i  'am  very  glad  to  be  relieved 
fern  giving  any  etb^  opinion  than  tthis— ^thatlam  very 
wnrylhat  tdie  plaintil^  xvboiappears  to  the  a  iperson  in  %  <re- 
iptdaUe  wtflktofiife,  abottldmaort  to  such  miserable  shifts. 

Pattssmc^  J.~*I  amako  of  opinion  that  the  defendants 
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1834.        therefore,  that  all  that  was  required  of  the  defendants  was 
^^^^^*^      done,  and  that  they  are,  therefore,  entitled  to  the  judgment 

V.  of  the  Court. 

iwd*oihere         ^  ^^^  nothing  on  the  other  two  points  which  have  been 
discussed,  but  that  I  feel  very   much  with  my  brodMr 


Taunton  upon  the  subject. 


Judgment  for  the  d^fendaiUi* 


George  Wakeman  v,  Ann  Sutton. 

Where,  to  a  ASSUMPSIT.  The  declaration  stated,  that  on  Mth  May, 
a  special  pro-  l^^Ti  in  consideration  that  the  plaintiff,  at  the  request  of 
mise  to  answer  ^)|^  defendant,  would,  for  the  accommodation  of  I'komtii 

for  the  debt  of  ^  ' 


a  third  person,  Sutton  &  Co.,  accept  a  certain  bill  of  exchange,  drawn 

thit  there  was  ^^^  ^^^^  ^^^  ^"  ^^^  ^^"*®  y^^^'  "^^  ^-  '^""^  ^  ^^'  ^°  *® 

no  meinoran-  plaintiff,  requiring  the  plaintiff,  twelve  months  after  date* 
Jjl!ld"b7t£^  to  pay  to  T.  and  T.  Billings  4«0/.  lOi.,  the  defendant 
defendant  or     promised  the  plaintiff  to  pay  him  4S0/.  IO5.  on  17tk  MnVi 

his  agent,  a  1  •  .     .       ,        ,  .  .      ■         1        .  •     -m* 

replication        1808,  which  day  has  long  smca  pasted;  that  the  plaintiff 

there  was^sl^ch  ^'^  ^^^^^^  ^^  ^^^'  ^^'  ^^^  accommodation  of  T.  SuHm$ 
amemoran-  &.  Co.,  whereof  the  defendant  had  notice,  but  that  the 
Snjilou"!  defendant  did  not,  nor  would,  on  17th  May,  1MB,  or  at 
was  held  good  any  Other  time,  pay  the  plaintiff  420/.  lOi.,  but  has  hitherto 

on  soecial 

demurrer.         refused  so  to  do,  although  the  plaintiff  hath  been  oblifad 

to  take  up  the  bill,  and  hath  not  been  paid  the  amount 
thereof  by  jT.  Sutton  8c  Co.  or  any  other  person,  or  bean 
indemnified  by  any  person  on  account  of  bis  acceptance 
and  payment  of  the  bill. 

Second  count :  that  in  consideration  that  the  plaiatiffi 
at  the  request  of  the  defendant,  had  lent  to  T.  Suiion 
&  Co.  his  acceptance  of  another  bill  of  exchange  for 
4S0/.  lOi.  due  17th  May,  18£8,  the  defendant,  en  94th 
May,  1827,  by  a  certain  memorandum  of  agreement  in 
writing,   signed    by  her,   engaged    to    pay  the    plaintiff 
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4S0/.  lOs.  on  17th  May,  18^8;  that  the  defendant,  in  coii- 
tideretion  of  the  premises,  promised  to  pay  accordingly; 
yet  the  defendant  did  not,  nor  would,  on  17th  Mtty^  \S^S, 
wr  A  rtny  other  lime,  pay  the  plaintiff  420f.  10^.,  but  hiatti 
refeiMed  so  to  d6,  ulthotigh  dee.  nt  snpr^. 

The  declaration  also  contained  the  money  comits,  titid  ^ 
cwnit  Qpon  M  aeconnt  stated. 

Pleas :  erst,  non  HMntttpsit.  Sttondty,  that  th)d  ira^pt^eU 
promise  of  the  defendant  in  the  first  tdtiht  mentibtited,  Mras 
a  special  promise  to  answer  for  the  default  of  other  persons, 
to  wi^  the  iatd  Tktmas  Sutton  8c  Co.,  and  tW  there  was 
M  igreemetit  of  or  relating  to  the  supposed  cause  ot  action 
in  that  count  mentioned,  nor  any  niemoranduth  or  ib'bte 
thereof  stating  the  consideration  for  the  supposed  promise 
of  the  defendant,  in  writing,  stgned  by  the  defetid&ht;  or  by 
loy  persi^n  tfa^reonto  by  H^r  lawfully  iiuthorised.  tliirdl]^, 
18  to  the  second  count  of  the  declaration,  a  plea  similar  to 
the  second,  except  that  before,  and  in  addition  to,  thb  aver- 
ncttt  abore  set  out,  it  was  averred — thiit  the  meniorkliidtktti 
of  agreement  in  the  second  count  mentioned  does  UDt  state 
the  consideraiion  for  the  supposed  promise. 

The  repHcation  Joined  issue  on  the  first  plea ;  and  as  to 
the  second  plea,  alleged  that  at  the  time  of  the  making  of 
the  promise  of  the  defendant  mentioned  in  ttie  firist  count, 
t  nemorandum  of  agreement  in  writing,  relating  to  the 
•tppoted  cause  of  action  in  that  count  mentioned,  vrte 
ligQed  by  the  said  defendant.  And  as  to  the  third  plea, 
it  alleged  that  the  memorandum  of  agreement,  in  the  second 
count  mentioned,  does  state  the  consideration  for  the  pro- 
mise of  the  defendant  in  that  count  mefitioned. 

To  the  replication  to  the  second  plea  the  defendant  de- 
nnirred,  and  assigned  as  causes  of  demurrer,  that  the  repli- 
cation did  not  set  out  the  memorandum  of  agreement;  and 
that  in  the  manner  and  form  in  which  it  was  pleaded,  it 
precluded  the  defendant  from  submitting  the  sufficiency  of 
the  memorandum  of  agreement  to  the  opinion  of  the  Court, 
mid  attempted  to  compel  the  defendant  to  refer  as  well  the 
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sufficiency  of  such  memorandum,  as  the  existence  thereof^ 
to  be  tried  by  the  country.  And  also,  that  the  replication 
attempted  to  put  in  issue  matter  of  law;  and  also  for  that 
no  certain  or  sufficient  issue  could  be  taken  on  the  replica- 
tion, and  that  it  was  argumentative,  and  in  other  respects 
defective. 

Demurrer  to  the  replication  to  the  third  plea,  assigning 
substantially  the  same  causes  of  demurrer. 

Joinder  in  demurrer. 


JR.  V.  Richards,  in  support  of  the  demurrer,  cited  Lowe 
V.  Eldrtd{a).  [Paiteson,  J.  There  is  also  a  case  in  Price's 
Reports  (b).'] 

Wightman,  in  support  of  the  replications,  stated  that  that 
case  had  been  overruled  by  Lysaght  v.  Walker  (c). 

The  Court  were  of  opinion  that  the  plaintiff  was  entitled 
to  judgment,  but  gave  the  defendant  leave  to  amend,  upon 
the  usual  terms. 

Leave  to  the  defendant  to  amend,  on  payment  of  costs. 


(a)  1  Crompt.  &  Mees.  239. 

(b)  Lilletf  V.  Hewitt,  1 1  Price's 
R.  494.  In  this  case  the  Court  said 
that  no  person  had  before  ventured 
to  plead  non-compliance  with  tlie 
statute  of  frauds,  and  held  the  plea 
to  be  bad  on  general  demurrer. 
The  defendant  having  succeeded 
on  the  general  issue,  the  special 
pleadings  became  immaterial,  and 


no  writ  of  error  was  brought.  In 
Maggs  V.  Ames,  4  Bingh.  470,  and 

1  Moore  &  Payne,  294,  the  Court 
of  C.  P.  held  such  a  plea  to  be 
good ;  and  as  to  the  supposed  iio- 
veltt/  of  the  plea,  see  Rtedv,  Na^ 

2  Wentw.  Plead.  444,  3  Weotw. 
102,  and  1  Wils.  305. 

(c)  5  Bligh.  1,  new  series. 
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1834. 

The  King  v.  The  iDhabitants  of  Iken. 
SjRAH  CHA  MBERS,  widow,  and  her  two  children,  j,  having 


on- 


were,  by  an  order  of  two  justices  of  the  county  of  Suffolk,  ^^*|j®°^^^ 

removed  from  Iken  to  Frostenden.     Upon  appeal,  the  ses-  vice  of  B.,  the 

lions  quashed  the   order,  subject  to  the  opinion  of  this  ^J[°  yard*and 

Court  upon  a  case,  which,  coming  on  to  be  argued  in  last  sheds,  as  a 

Easter  term,  was  by  the  Court  sent  back  to  the  sessions  to  ^  agreement' 

be  re-stated.     The  appeal  was  in  consequence  re-heard  by  ^^  subse- 

■^■^         .  *  quently  enter- 

the  sessions,  and  the  following  amended  case  was  returned  ed  into,  by 
^^^Co-rt:  -^^/^^^ 

Id  1813,  George  Chambers,  being  at  that  time  a  married  after  each 
man  and  settled  in  Frostenden,  went  into  the  service  of  the  use  of  the 
Samuel  Barnes,  of  Iken,  as  a  potmaker.     Barnes  rented  a  kiln,  &c.  and 
coosiderablc  farm  in  the  parishes  of  Iken  and  Sudbourn,  and  preparing 
including  a  pot-kiln  and  sheds  in  Iken,  the  site  of  which,  the  clay,  and 
with  the  yards  thereto  belonging,  was  between  a  quarter  day  and  pots, 
and  half  an  acre  of  land.     Chambers  was  to  make  and  burn  ^"  he  Vetoed 
pots;  to  do  which  he  was  to  have  the  use  of  the  kiln,  with  the  ware, 
sheds,  and  yards.     Barnes  was  to  keep  the  kiln  and  sheds  f^^  more  than 

in  repair,   to  furnish   and   cart  all    the  clay  wanted,  and  « y^^^*  *"^. 

...  .  .       his  occupation 

horses  to  griud  it  twice;  and  to  find  red  lead,  with  whins  was  worth 

and  coals  for  burninfr  the  pots.     Chambers  was  to  receive  ™®^  ™'*  ^^ 

or  ^  year:— 

25  per  cent,  on  the  sale  of  the  pots,  for  making  and  bum*  Held,  that  he 
ing  them.    Barnes  was  to  receive  25  per  cent,  for  the  use  S^^^gntT  ^  * 
of  the  kiln,  sheds,  and  yards,  and  preparing  and  carting  the 
clay,  and  also  for  carting  out  the  ware  when  sold.   Another 
25  per  cent,  was  to  be  applied   for  coals,  whins,  and  red 
lead ;  and  the  remaining  25  per  cent,  was  allowed  to  shop- 
keepers for  selling  the  goods.     Chambers  resided  in  a  cot- 
tage in  Iken,  which  he  rented  of  Barnes  for  three  guineas 
1  year,  and  worked  the  kiln  till  1815,  when  Barnes,  being 
dissatisfied  with  the  ware  made  by  Chambers,  put  an  end 
to  the  foregoing  agreement  without  notice ;  and  the  parties 
speed  as  follows : 
'*Tbe  average  number  of  kilns  burnt  during  the  year 
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18S4.        the  premises.     The  relation  of  landlord  and  tenant  must 

Jjjp*^^'^      strictly  subsist.     Where  the  occupation  is  connected  with  a 

zf,  service^  and  in  any  manner  depends  upon  the  continuation 

Inhabitants  of  ^f  ||,e  service,  no  settlement  is  gained  by   it.     Rex  v. 

Cheshunt  (a),  Rex  v.  Langreville  (fc),  Rex  v.  Bowness  (c). 
Rex  V.  Seacroft  (d),  Rex  v.  Hammersmith  (e),  Rex  v.  Dodr 
derhill(f).  It  cannot  be  said  that  in  this  case  Chambers 
occupied  the  kiln,  &c.  as  tenant.  The  case  finds  that  in 
1813  he  entered  the  service  of  Barnes  as  a  potmaker,  and 
that  for  the  purpose  of  making  and  burning  the  pots,  he 
was  to  have  the  use  of  the  sheds  and  kiln ;  that  Barnes  was 
to  have  one  fourth  of  the  proceeds  of  the  sale  of  pots,  for 
the  use  of  the  kiln  and  sheds ;  that  Chambers  resided  in  a 
cottage  in  Iken,  which  he  rented  of  Barnes,  and  worked  the 
kiln  till  1815;  that  Barnes,  being  dissatisfied  with  CAam- 
bers,  then  put  an  end  to  this  agreement  without  notice; 
and  that  the  parties,  after  calculating  the  average  produce 
of  the  kiln,  entered  into  a  second  agreement,  by  which  it 
was  agreed  that  Chambers  should  pay  Barnes  6/.  after  each 
burning  for  the  use  of  the  kiln,  S^c.  andforfurnidiing,  earth- 
ing and  grinding  the  clay,  and  carting  the  ware  out  when 
sold.  Chambers  continued  to  reside  in  the  cottage  at  the 
same  rent,  and  worked  the  hiln  under  this  second  agreement 
until  his  death  in  1828.  It  was  evidently  not  the  intention 
to  find  an  independent  tenancy  of  any  thing  but  the  cottage. 
There  is  no  certain  rent  reserved  for  the  premises,  for 
which  Barnes  could  have  distrained  if  C/iambers  had 
neglected  to  pay  it;  but  only  an  agreement  that  Chambers 
should  pay  6/.  after  each  burning,  for  the  privilege  of  using 
the  kiln  and  for  other  considerations.  There  can  be  little 
doubt  but  that  Barnes  could  have  put  an  end.  to  the  second 
agreement  if  he  had  been  dissatisfied — with  Chambers^ 
manner  of  using  the  kiln,  for  instance — in  the  same  manner 

(a)  1  Barn.  &  Alders.  473.  {d)  3  Maule  &  Selw.  472. 

(6)  10  Barn.  &  Cressw.  901.  {e)  8  T,  R.  450,  n. 

(c)  4  Maule  &  Selw.  210.  (/)  8  T,  R.  449. 
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as  he  did  to  the  first.     There  was  no  difference  between        1834. 

the  two  agreements  except  as  to  the  mode  of  paying  for      ^'^^'^^^ 
.  A    ..•.  *^  -^    ^  The  Kmo 

the  use  of  the  kiln.  v. 

InbabitaDts  of. 
iKur. 
Lord  Denman,  C*  J. — The  question  is,  whether,  under 

die  ucond  agreement.  Chambers  gained  a  settlement.  It 
appears  to  me  that  he  did.  It  is  contended  that  the  occu- 
pation was  ancillary  to  a  service:  but  it  appears  to  me  that 
it  was  an  independent  holding,  and  that  Chambers  was  not. 
Older  the  second  agreement,  subject  to  be  turned  away  at 
the  will  of  Bamesj  who,  as  it  is  stated,  had  originaUy  hired 
him  as  a  servant.  I  think  it  doubtful  whether  or  not  a 
setdement  was  gained  by  the  occupation  under  the  first 
agreement.  It  is  said  that  Barnes  put  an  end  to  it  without 
ootice;  but  that  does  not  explain  the  agreement.  But 
whatever  may  be  the  effect  of  the  first  agreement,  it  is  im- 
material to  consider  it ;  for  the  second  agreement  is  entirely 
independent  of  it  Rex  v.  Seacrqft  (a)  perhaps  affords  the 
best  illustration  of  the  principle  which  governs  all  those 
caies  in  which  the  occupation  has  been  held  not  to  confer 
a  settlement,  on  the  ground  that  it  was  connected  with  a 
fertke.  There,  the  waiter  held  the  tap  as  connected  with 
his  service  of  waiter  to  a  tavern.  There  is  no  similar  state- 
nieiit  here. 

Taunton,  J. — I  am  entirely  of  the  same  opinion.  1 
should  pause  before  I  said  that  a  settlement  was  gained 
under  the  Jirst  agreement.  The  second  agreement,  how- 
ever, as  I  think,  superseded  the  first.  Whatever  my  opi- 
aioa  might  be  upon  the  first  agreement,  upon  the  second  I 
tbbk  that  the  decision  of  the  sessions  ought  to  be  con- 
finned.  Under  the  second  agreement  Chambers  was  to  pay 
Amies  6/.  after  each  burning,  for  the  use  of  the  kiln,  &c« 
(which,  together  with  the  cottage,  were,  as  the  sessions  find, 
worth  more  than  10/.  a  year,)  and  he  was  to  have  the  pro- 
P^^y  in  the  article  manufactured.    The  principal  object  of 

(a)  Suprd,  190. 
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18S4^  ^^  agreement  was,  that  Chambers  should  have  the  use  of 
the  kiln,  &c.  for  the  purpose  of  makiog.  pots  for  his  own 
»u**^  benefit.  There  was  no  contract  of  hiring  and  service^ 
•^  With  Rex  v.  Cheshunt,  Rex  v.  Langreville,  Rex  v.  Bowness, 
^  *  and  Re»  ▼.  Stacroft,  I  perfeedjf  agree.  Rex  ▼•  Mitmrner- 
smith  ia  ike  strongest  case  against  the  settlement*  There 
the  counsel  who  was  to  have  argued  the  case  gave  up  ibe 
point.  The  only  ground  upon  which  that  caae  could  hme 
bees  decided,  i£  properly  decided,  was-,  that  the  use  of  the 
meadow  W9»anciU€try  to  the  contract  for  griudiog,  and  waa 
not  a-  leUmg  of  the  land.  As  to  Mex  v.  Seeterqft,  it  is  alli^- 
gether  distingfuiskable  from  this.  The  person  who  wmi 
held  not  to  have  gained  a  settlement  by  the  occupation*  o^ 
the  tap,  went  into  the  service  of  the  tavern-keeper  expressly 
m  waiter f  and  it  vras  clearly  never  intended  that  he  should 
hoM  BB  tenant*  In  the  larger  inns  the  waiter  has  very  com- 
Duuily  the  privilege  of  taking  the  profits  of  die  tap  on  cei^ 
tain  terms.;  but  this  is>  a  primlege  only  in  rospect  of  the 
principal  thing,  which  is  the  hiring  himself  as  a  waiter. 
Han,  the  principal  object  was^o  enable  Chambers  to  ni»- 
miAvetum  potsi  That  he  could-  not  do  without  havingf  the 
use  and  occupation  of  the'  kiltas;>  and  therefore  that  vrai> 
giMA'to^him  for  the  purpose. 

Patteson,  J. — I  also  think  that  the  order  of  sessions 
musti  be  confirmed.  This  opinion  I  ground  entirely  upon 
the  second  agiwement.  We  are  not  called  upon  to  deoidtP 
aa^to'the  effect<of  the  first, — upon  which,  perhaps,  a  diflioidt 
question  might  have  arisen^  Under  the  second  agreemeiiC» 
there  is  nothing  to  shew  that  the  relation  of  master  imd*. 
servant- waa  td;  exist:  indeed,  tlie  existence  of  such  a  rein^ 
tion  is  quite  inconsistent  with  the  terms  of  the  agreement. 
Chambers  vfSLS* to  do  quite  as  he  pleased  with  respect-to  tfa# 
manufocture  of  pots ;  and  was  to  pay  61.  after  each  burning^' 
by  way  of»renit  His  occupation  the  sessions  have  found  tO' 
hove  been  worth  10/.  a>yean  I  have  no  difllieulty  wfaat(9ver 
as  to  any  of  the  cases  cited  except  that  of  Rex  v.  Hammer' 
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smitkf  winch  is  very  loosely  repoited.     I  coofiess  that  I  caiv-        1834. 
Doi  at  all  luulerstaad  the  grotuul  upon  which  the  case  pro-      ^*^*v*^ 
ceedtd.     I  think  there  must  be  something  omitted  in  the  ^ 

report.    In  this  caso  I  am  dear  that  the  relation  of  land-  Inliabiiants  of 
locd  and  temnt  existed,  and  that  therefore  a  settlement  was 


WiULAJf Sy  J. — I  am  of  the  same  opinion.  Under  the 
6al  sgreem«Bt,.it  is  possible  that  the  occupation  might  be 
nCerred  to  the  service.  The  second  agreement  puts  an  end 
ta the  first;,  and  under  the  second  agreement  I  see  nothing 
winch  can  make  the  occupation — found  to  be  of  the  yearly 
^tthe  of  UML-^eferable  to  any  service. 

Order  of  Sessions  confirmed. 


Atkins  and  Short  v,  Owen. 

Assumpsit  foi^  money  had  and  received,,  tried  before  In  assumpsit 
Lord  Detunan,  C.  J.  at  the  last  assizes  for  the  county  of  ^^^  received 
Dewm.   A  Mr.  Study  had  borrowed  150/.  of  the  plaintiffsi  ^^^^^^  '^\  ^^ 

shewn  tii&t 

^•were  trustees  mider.  bis  marriage  settlement.     Study,  the  defendant 

had  property  in  Newfoundland,  the  renta  of  which  were  jdmitted  that 
,  ,  .  .  he  had  receiv- 

from  time  to  time  remitted  in  Newfoundland  bills  payable  ed  a  bill  drawn 
to  bii  order,  and  which,  were  sent  to   Mr.  Vallance^  of  *^^  to  which 
T^uquay,  on  his/  account.     Study  wrote  to   Vallance^  re-  the  plaintiff 
VWBUng  him,  out  of  hisr  Newfoundland  rents,  to  pay  the  and  that  he' 

had  paid  it 
i>to  his  banker's  on  his  own  aocount,  the  banker's  clerk  cannot  be  called  to  prove  that 
4tt  defendant  reocivod  benefit  from  a  bill  of  a  similar  description, = the  bill  itself  not 
l^iog  produced,  nor  its  absence  accounted  for. 
Credit  giTen  to  the  bolder  of  a  bill,  by  the  pnrtj  ultimatelj  liable,  is  tantamount  to 

.  ^tt«f,  as  to  credit  given  by  a  party  not  ultimately  liable,  as  where  the  credit  was 
P^  bv  ibe  banker  of  the  holder,  sadi  banker  not  being  tbe  party  to  the  bill.— Per 
^■Weuii,  J. 

Where  a  plaintiflT  bad  been  nonsuited  on  the  ground  of  the  non-production  of  a  bill 
^"^^whwigr,  tlie  Court'  granted  a  new  trials  upon  an  affidavit  statins,  that  the  bill  had 
^  out  of  the  junsdiction  of  the  Court;  had  been  sent  for  in.  due  time,  but  not 
'^nd  antil  too  late  for  tiie  trial;  and  that  it  was  then  in  the  plaintiflPs  possession. 
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150L,  and  VaUance  subsequently  receiving  two  bills  from 
Newfoundland  for  the  payment  of  100/.  and  4?/.  105. 
respectively  to  the  order  of  Study,  sent  them  to  the  plain- 
tiffs. The  bill  for  100/.  was  given  by  the  plaintiffs  to 
Mrs.  Study,  and  by  her  to  the  defendant,  at  whose  house 
she  and  her  husband  then  resided,  for  the  purpose  of  the 
defendant's  procuring  the  indorsement  of  Study.  The  bill 
having  been  so  indorsed,  the  defendant  set  up  a  claim  to 
it,  and  (as  he  had  admitted)  paid  it  into  his  banker's,  on  his 
own  account  The  bill  was  not  produced  at  the  trial,  but 
in  order  to  prove  the  payment,  so  as  to  charge  the  defend- 
ant with  having  received  money  to  the  use  of  the  plaintiffs, 
the  banker's  clerk  was  called,  and  proved  that  a  bill  for 
100/.,  answering  to  the  description  of  the  bill  above  men- 
tioned, had  been  paid  in  by  the  defendant,  and  that  credit 
had  been  given  him  in  the  banker's  books.  A  question 
was  then  put  to  the  witness  for  the  purpose  of  ascertain- 
ing whether  the  bill  had  ever  been  dishonored,  and  the 
defendant  in  consequence  debited  with  the  amount.  This 
question  was  objected  to,  and  the  lord  chief  justice  think- 
ing that,  in  order  to  entitle  the  plaintiffs  to  give  evidence 
of  the  defendant's  having  received  a  benefit  from  the  bill, 
the  bill  should  be  produced,  refused  to  allow  the  question 
to  be  put ;  and  upon  the  non-production  of  the  bill,  non- 
suited the  plaintiff. 


Folktt  now  moved  for  a  new  trial.  The  plaintiffs' 
counsel  was  entitled  to  put  that  question  to  the  witness. 
The  admission  by  the  defendant  that  he  had  received  the 
bill  from  Mrs.  Study,  and  had  paid  it  into  his  banker's, 
dispensed  with  the  necessity  of  producing  it.  The 
banker's  clerk  did  prove  that  credit  had  been  given  to  the 
defendant  for  the  bill ;  and  that  evidence,  without  proof  of 
the  payment  of  the  bill,  is  sufficient  to  entitle  the  plaintiffs 
to  maintain  their  action.  The  question  put  to  the  witness 
was  allowable  for  the  purpose  of  shewing  that  the  defend- 
ant had  always  continued  to  have  credit  for  the  bill.    [Pat" 
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ttionj  J.  There  is  a  case  of  Gillard  v.  IVise  (a)  in  M'hicb 
it  was  held  that  where  a  party  receives  credit  for  a  bill 
from  the  persons  ultimately  liable,  that  is  tantamount  to 
payment.  But  this  is  not  the  case  of  credit  given  by  the 
persons  ultimately  liable,  but  by  intermediate  persons.] 

Lord  Dbnman,  C.  J. — It  appeared  to  me  at  the  trial, 
and  it  seems  to  me  still,  that  the  only  thing  to  connect  the 
ptrties  with  the  bill  was  the  bill  itself;  and  that  not  being 
produced,  I  think  the  defendant  was  entitled  to  a  nonsuit 

Taunton,  J. — We  must  abide  by  the  general  rule  as 
to  the  production  of  instruments.  I  do  not  see  how  the 
admission  referred  to  could  have  the  effect  of  dispensing 
whh  the  necessity  of  producing  the  bill. 

Pattbson,  J. — I  think  that  it  was  necessary  to  trace 
tlie  bill  further.  AM  that  was  proved  was,  that  the  bill 
vu  paid  to  the  bankers.  There  was  nothing  more  in 
reality  proved,  or  attempted  to  be  proved,  than  that  nothing 
more  had  been  heard  of  the  bill. 
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Williams,  J.  concurred. 


Rule  refused. 


Follett  then  moved  for  a  new  trial,  upon  an  affidavit 
itatiiig  that  the  bill  had  been  in  Scotland ;  that,  in  sufficient 
time  before  the  trial,  the  plaintiffs  had  sent  for  it ;  that  it 
came,  but  not  until  after  the  trial ;  and  that  they  now  had 
it  m  their  possession.  He  submitted  that  the  fact  of  the 
bin  having  been  out  of  the  jurisdiction  of  the  Court,  so 
that  he  could  not  compel  the  production  of  it,  was  a  ground 
for  now  granting  a  new  trial. 

Per  Curiam — 

Rule  nisi  granted,  upon  payment  of  costs. 

(a)'  7  Dowl.  &  Ryl.  593;  5  Bam.  &  Cressw.  134. 
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1834. 

Vi^/^  In  the  matter  of  Fentiman. 

The  Court  will  F^  POLLOCK  applied    for  a  rule,  callii^  upon  two 

not  graot  a  .   .  . 

rule  nisi  for  a  nngisb-atet  of  the  East  Riding  of  Yorkshire  to  shew  ctnae 
cnminal  infor-  ^.^    criminal    information   should  not  be  filed  against 

mation  against         -^  ^  ^ 

magistrates,  them,  for  having  acted  barsfalj  and  oppressiveljr  tewards 

_^„^(},g^^  Mr.  Fentiman.     The  affidavit  disclosed  a  variety  of 

have  acted  cumstances,  from  which  it  would  appesr  that  the 

pressive,  dit-  trates  had  acted  with  barshnessy  and  bud  unnecessarily  put 

honeitf  or  cot'  £entiman  to  inconvenience.  Notice  was  given  on  the  31st 
rupt  motive,  ^ 

under  which  of  October,  that  the  Court  would  be  moved  on  the  firat  day 
we'^inctu^d '^  of  term,  or  as  soon  after  as  counsel  could  be  beard. 

A  magistrate 

fll/^/tos?x       '-•^■'^  Denman,  C.J. — It  does  not  appear  lo  me  tiiat 

days'  notice      there  is  sufficient  proof  of  corruption  to  warrant  the  Court 

of  an  intention  .  .  ,      _  ....    -  .  .  , 

to  apply  for  a  ^  grantmg  a  rule  for  a  cnmmal  information  i^;ainat  these 
^)^  "n^i  f  f  ^.  magistrates,  though  there  may  be  much  that  is  rtprdmimkk 
mation,  and  it  and  suspicions  in  their  conduct. 

den*t  that  ^n  Th^e  is,  however,  another  objection  which  would  pro- 
point  of  fact  vent  the  granting  of  an  information  in  this  instance.  The 
six  days  have         ,  ...,,.  ,  .  .    ^ 

expired  be-       ''uie  requiring  six  days  notice  to  the  magistrates,  before  an 

tween  ^^^^°-  application  of  this  description  is  made,  has  not  been  com- 
motion, if  the  plied  with.  The  notice  was  given  on  the  31st  of  October, 
"empfat<^"an  ^^^^  ^  motion  would  be  made  on  the  first  day  of  term,  or  as 
earlier  appli-     soon  after  as  might  be.     Now  certainly  more  than  six  days 

have,  in  point  of  fact,  elapsed  between  the  giving  dT  the  no- 
tice and  the  making  of  the  motion.  But  that  is  not  tuflEI- 
cient.  In  Rex  v.  Flounders  (a)  Mr.  Pollock  tbok  the  ob- 
jection, that  sufficient  notice  had  not  been  given  of  the 
prosecutor's  intention  to  move  for  a  rule, — for  tfmt  magU- 
trates  are  entitled  to  have  six  days'  notice  td  prepare  theill- 
selves  to  shew  cause.  The  Court  decided  thAt  the  MigM« 
trates  were  entitled  to  six  days'  notice  of  the  intention 
to  move;  and  the  rule  which  had  been  granted  Was  dis- 
charged.   That,  undoubtedly  I  was  under  an  act  of  parlia- 

(a)  Ant^y  vol.  i.  5^3;  4  BUrn.  &  Crsnw^  44a. 
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t{a\  expressly  requiring  six  days*  notiee  to  the  magis- 
trates in  the  cases  to  which  that  act  refers.     But  where 

In   Ml 

there  is  a  provision  requiring  reasonable  notice,  that  has     Fentiuan. 

beta  €<instnied  in  practice,  by  anrfogy,  to  mean  six  days' 

notice,  in  order  that  the  magistrate  may  have  an  opportmiit;^ 

of  oompromifing  the  antter,  or  shewing  cause  against  the 

nde  in  the  first  instance.    It  appears  to  me  that  Ae  rule 

Tupiiriug  six  days'  notice  is  equally  applicable  here,  and 

that  the  notice  must,  therefore,  be  held  insufficient.    I  men- 

tioB  it  because  it   is  extremely  important  that   the  rule 

ibould  be  well  understood,  and  that  a  motion  should  never 

be  Mealed  by  •  want  of  adherance  to  them. 

Taunton,  J.,  concurred. 

Pattbson,  J. — The  notice  is  insufficient;  but  I  would 
not  bave  it  supposed  that  the  rule  would  be  granted  if  the 
notice  had  been  regular ;  for  though,  from  the  statement  of 
Mr.  Pollock,  it  appears  to  have  been  a  very  irregular  trans- 
ictioo  on  the  part  of  these  gentlemen,  yet  I  have  always 
nderttood  that  a  crimiqal  information  against  magistrates 
canoot  be  granted,  unless  tliere  be  a  coirupt  motive.  That 
is  laid  down  in  The  King  v.  Barron  {b).  Whether  the  act,  on 
ioTeitigation,  may  turn  out  to  be  right  or  legal,  is  not  the 
qaettion,  but  it  is — whether  it  has  proceeded  from  an  op- 
ptitive,  a  dishonest,  or  a  corrupt  motive,  under  which  fear 
or  favour  may  be  generally  included. 

Now  if  it  had  been  brought  home  to  these  magistrates 
that  they  acted  from  fear  or  favour,  the  information  would 
btre  been  allowed  to  be  filed,  but  not  otherwise, 

Williams,  J. — I  entirely  agree  with  the  rest  of  the 
Court  Though  I  canool  by  any  means  approve  of  the 
^of  these  gentlemen,  as  they  appear  upon  the  affidavit; 
y^  I  <|uile  agree  that  unless  there  is  something  distinctly 

W  IS  Geo.  9,  c.  18,  s.  5.  (6)  3  B.  &  A.  484r 
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bringing  home  corruption  to  magistrates,  we  ought  not  to 
interfere. 

Taunton,  J. — I  think  it  right  to  add,  that  I  perfectly 
agree  with  what  has  fallen  from  my  brother  Palleson,  The 
rule  in  these  cases  has  been,  throughout  the  whole  of  my 
experience,  as  he  has  stated  it. 

Rule  refused. 


A  woman 
being  yearly 
tenant  at  50ff. 
a  year,  mar- 
ries.   Her 
husband,  by 


The  King  v.  The  Inhabitants  of  Barnard  Castle. 

Upon  an  appeal  against  an  order  of  two  justices  of  the 
county  of  Durham,  for  the  removal  of  Henry  Siddle,  his  wife 
and  children,  from  the  township  of  Barnard  Castle,  in  the 
county  of  Durham,  to  the  township  of  New  Forest,  in  the 
forty  days*  re-  jf  orth  Riding  of  Yorkshire,  the  order  was  quashed,  subject 
premiBes,gain8  to  the  opinion  of  this  Court  on  the  following  case: 
tueu^^^^  The  appellants  contended  that  the  pauper,  who  had  been 
But  when  a  settled  by  parentage  in  New  Forest,  had  subsequently 
yeariy  tenuit,  gained  a  settlement  in  Marrick,  by  virtue  of  his  residence 
diM,  and  his  q^^  ff^^  property  of  his  wife  in  that  township,  under  the  fol- 
and  pays  rent   lowing  circumstances : 

Sextofid?*  The  pauper,  in  1827,  married  his  present  wife,  then  a 
bat  without  widow  of  the  name  of  Isabella  Clementson,  whose  former 
ters'lS' admi- '  husband  rented  a  cottage  in  Hirst,  in  the  township  of  Mar- 
nistration,  the  rick,  in  the  North  Riding,  at  Jifty  shillings  a  year,  payable 
gains  a  settle-  on  21st  June  and  21st  December,  and  was  residing  in  it  at 

ment  herself,     ^^  ^\^q  ^f  jjig  jeath,  in  September,  1826. 

nor  18  a  settle-  .  . 

ment  gained         The  widow  did  not  take  out  administration,  but  continued 

husbwid^by     '^  ^'^^  ''*  ^^^  house  with  her  Jive  children  from  her  husbands 

reason  of  hu 

marriage  with  her  during  such  occupation  and  of  forty  days'  residence. 

Whether  the  widow  of  a  yearly  tenant,  who,  without  taking  out  adminbtration,  con- 
tinues the  occupation  and  pays  rent,  is  to  be  considered  as  holding  in  her  own  right,  or 
as  next  of  kin  with  an  inconiplete  representative  character,  is  a  question  of  met  to 
be  found  by  the  sessions  as  a  fact. 

But  the  Court  will  not  send  back  a  case  of  this  nature  to  be  re-stated,  except  in  case 
of  urgent  necessity.    Semble, 
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death  till  her  marriage  with  the  pauper,  in  September,  1827, 

and  Mid  the  reut  due  in  December,  1826,  and  June,  1827. 

^    1  •  •  1  .  -It  Tlie  KiKG 

Ud  bis  marriage,  the  pauper  went  to  reside  on  the  pre-  i;. 

mises.  and  paid  the  half-year's  rent  due  on  the  21st  Decern-  Inhabitants  of 

'         '^  ,     -^  Babnard 

ber,  1827-     He  continued  to  occupy  and  pay  rent  for  tlie       Castle, 

tenement  for  several  years, — first  the  old  rent  of  50s.,  and 

afterwards  4/. 

Ingham  and  Follett,  in  support  of  the  order  of  sessions. 
It  canoot  be  disputed  but  that  if  the  wife  was,  at  the  time 
of  ber  second  marriage,  tenant  in  her  own  right,  her  hus- 
band acquired  a  settlement  by  residence  for  forty  days  upon 
tbe  premises;  but  it  will  be  said  that  this  is  the  case  of  a 
par^  who,  having  an  incomplete  representative  character, 
continues  the  tenancy  of  the  intestate.     It  is  quite  clear 
tbat  the  widow  was  tenant  in  her  own  right.     She  stands 
in  precisely  the  same  situation  as  if  she  had  been  a  perfect 
stranger,  not  entitled  to  take  out  administration,  and  as 
rach  had  entered  upon  the  death  of  the  intestate,  and  had 
paid  rent  which  the  landlord  accepted.     Such  payment  and 
acceptance  of  rent  arc  sufficient  to  constitute  the  relation 
of  landlord  and  tenant.     However  short  may  be  the  term, 
and  however  small  the  value  of  the  estate,  the  existence  of 
that  relation,  together  with  forty  days'  subsequent  residence, 
is  sufficient  to  confer  a  settlement  upon  a  party  to  whom 
tbe  estate  comes  by  operation  of  law. 

Creuwell  and  Grainger,  contrd.  Undoubtedly,  if  the 
wife  was  tenant  at  the  time  of  her  second  marriage,  a  set- 
tlement was  acquired  by  her  husband;  but  she  did  7tot 
possess  that  character.  Nothing  had  been  done  to  deter- 
mine the  interest  of  the  personal  representative  of  the  first 
bosband.  It  must  be  inferred  from  the  facts  stated,  that 
the  first  husband  was  tenant  from  year  to  year,  and  that  his 
tenancy  could  not  have  been  determined  until  21st  Dec. 

1B27.    In  Doe  v.  Porter  {a),  it  was  decided  that  an  adnii- 

(fl)  ST.R.  13. 
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1834.        nUtrator  is  entitled  to  whatever  chattel  interest  the  intestate 

r^^T^^C^      was  possessed  of,  and  that  where  an  intestate  was  tenant 
TheKiNG     ^       ^       ^  u       .    .  . 

V,  from  year  to  year«  the  administrator  is  entitled  to  continue 

BAR^im      ^^^  tenancy,  until  determined  by  six  months'  notice  as  in 
Ca8tl««      ordinary  cases,  and  may  maintain  ejectment.    Any  person 
taking  out  letters  of  administration,  might  have  brought 
ejectment  against  either  the  landlord  or  the  widow.     The 
landlord  could  not  let  to  the  widow  whilst  the  old  tenancy 
subsisted;  and  at  the  time  of  the  supposed  creation  of  a 
new  tenancy,  the  old  tenancy  still  of  a  necessity  subsistedi 
for  there  wbs  no  legal  representative  who  could  possibly 
surrender  it.    It  was  said  by  Mr.  Justice  Uiikdale,  in 
Kex  V.  Great  Glenn  (a),  **  that  it  was  perfectly  true  that  the 
wife  could  not  surrender  her  husband's  estate,  (he  being 
dead  intestate,)  before  taking  out  letters  of  administration^** 
If  administration  had  been  taken  out  by  some  third  par^^ 
and  the  landlord  had  given  him  six  months'  notice  to  qui^ 
the  landlord,  upon  the  expiration  of  the  six  months,  might 
have  ejected  the  widow  without  notice  notwithstanding  h\^ 
acceptance  of  rent  from  her ;  Doe  v.  Bradbury  (6).     H|E$ 
might  say  that  he  accepted  the  rent  from  her  as  executru^ 
de  son  tort     It  appears  that  the  widow  paid  the  rent  due 
in  Decembec^  1826.    This  must  have  been  paid  partly  as 
the  representative  of  her  husband,  who  died  in  the  middle 
of  the  half-year  for  which  the  rent  was  so  due.     This  cas^ 
cannot  be  distinguished  from  Rex  v.  fVidworthj/ (c).     In 
that  case  the  pauper  had  resided  with  his  father  in  a  cot- 
tage of  small  value,  which  the  father  held  for  a  term  of 
years.    The  father  died  intestate,  leaving  the  pauper  i|nd 
another  son.    The  pauper  continued  to  reside  in  the  cotr 
tage  until  the  expiration  of  the  term — no  letters  of  adnii- 
nistration  being  taken  out  until  after  that  time.     It  was 
held  that  his  residence  was  to  be  referred  to  his  impeffec^ 
representative  character,  and  that  therefore  he  gained  no 
settlement     If  it  be  said  that  the  paynient  of  rent  by  the 

(d)  jfnte^  vol.  ii.  96;  5  Barn.  &         (b)  S  Dowl.  &  RyL  706. 
Adol.  188.  (c)  Burr.  S.  C.  109. 
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widow  ia  December,   1826,  is  to  be  considered  as  a  pay-        1334. 
ment  for  ier  own  occupatioa  as  tenaot,  it  may  with  equal      ^*^\^^^ 
foice  be  urged  that  the  second  husband^  by  payment  of  ^ 

rem  after  bis  marriage,  made  the  tenancy  in  respect  of  lahabitaot^  1^ 
wUcb  tbe  rent  was  paid  his  own,  and  that  therefore  he  did      Ciui^u, 
not  fcside  for  forty  days  on  an  estate  to  which  he  had  come 
in  bj  ojicration  of  biw;  and  consequently,  that  the  cottage 
htiog  of  leaa  yearly  valpe  than   10/.,  be  gained  no  settle- 


Lord  Dbnman,  C.  J. — The  settlement  which  has  b^ea 
found  by  the  sessions  in  this  case,  is  a  settlement  by  resi- 
dncc  £(v  forty  days  on  the  estate  of  th^  wife*    Tbe  ques- 
tion 'lh  whether  tbe  statement  proves  that  tbe  pauper  did 
if«j4e  00  sik4i  an  ^tate.    It  fippears  to  me  that  it  is  s^^ 
diiilly  prqved.     I  apprehend  that  no  doubt  could  r^asoq- 
•Uy  bf  eotertained  on  tbe  subject,  if  the  facts  occurring 
mlMeqwntly  to  tbe  death  of  the  first  husband  were  to  be 
tajtf n  alone  \  but  the  question  is,  whether  the  statement  of 
\m  foinier  husband's  having  been  yearly  tenant  to  the  same 
bodlord,  at  tbe  same  rent,  payable  at  the  same  times,  raises 
tudi  a  presumptioq  of  her  coming  in  in  her  representative 
d^racter,  which  she  never  completed,  as  that  we  are  to  say 
9ks  was  holding  by  wrongs  and  not  holding  by  right*    l[t 
ippears  to  ine  that  it  ought  to  be  stated  as  a  faqt,  that  she 
WM  continuing  her  husband's  tenancy,  and  that  we  cannot 
attune  that  she  was  acting  unlawfully  or  in  the  assumption 
of  a  light  she  did  not  possess*    That  fact  is  not  found  upon 
dMi  pase.    On  the  contrary,  the  statement  as  to  the  holding 
V4  payment  of  |he  rent,  is  quite  sufficient  to  mal^e  out 
UtiiOiictQrily  to  my  mind,  that  she  was  holding  as  a  yearly 
tawit  ta  her  own  right,  after  the  death  of  her  former  husr 
biiid,  vntb  whose  right  she  did  not  clothe  herself.     Now 
itosy  certainly  be  said  there  is  a  doubt  in  the  statement 
of  this  case,  whether  she  held  in  one  right  or  in  the  other; 
sod  it  wonld  perhaps  have  been  more  satisfactory  if  the 
senioDs  had  stated  the  one  or  the  other,  which  they  have 

K  2 
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1834.         not  done ;  and  in  that  view  of  the  case  it  would  perhaps  be 

_  proper  to  send  it  back  to  be  restated;  but  considering  the 

The  KiNa      ^     ^       ^  ,  ^      ,,  „,. 

xf,  nature  of  the  case,  and  taking  all  the  circumstances  toge- 

Inhabitants  of  ^1,^^^  j^  appears  to  me  highly  probable  that  the  sessions 
Castle.  have  stated  every  thing  that  it  was  possible  for  them  to  state. 
I  do  not  think  any  other  facts  are  likely  to  have  been 
brought  before  them ;  but  if  there  had  been  any^  the  facts, 
as  they  are  stated,  might  be  a  sufficient  answer  to  them. 
I  think  we  may  safely  act  upon  the  case  as  it  comes  before 
us,  and  conclude  that  the  sessions  have  done  right  in  de« 
ciding  in  favour  of  the  settlement. 

Taunton,  J. — I  am  very  sorry  that  in  such  an  insignifi- 
cant case  as  this  there  should  be  any  difference  of  opinion 
upon  the  bench.    Such  difference,  however,  existing,  I  do  not 
pronounce  the  opinion  at  which  I  had  arrived,  (and  which  to 
my  mind  at  present  is  so  satisfactory,  that  I  do  not  wish  for 
further  time  for  consideration,)  without  considerable  mis- 
trust.   At  present,  however,  I  cannot  fashion  to  myself  any 
sort  of  doubt  upon  the  question,  and  I  beg  it  may  be  un- 
derstood that  I  decide  the  present  case  and  the  present 
question,  simply  and  strictly  upon  the  circumstances  stated 
in  the  case.     Now  let  us  see  what  the  case  is.     This  wo- 
man's first  husband  died  in  September,  18^6.     She  conti- 
nued in  the  occupation  of  the  premises.     She  did  not  take 
out  any  administration — she  was  therefore  a  mere  stranger, 
having  no  representative  character.     She  is  stated  to  have 
paid  the  rent  due  in  December,   1826,  and  June,   1827, 
i.  e.  the  first  two  half-years'  payments  that  occurred  after 
the  death  of  her  husband ;  and  the  question  is,  whether  it 
must  necessarily  be  inferred  that  these  payments  were  made 
by  her  on  her  own  account,  so  as  to  constitute  herself  the 
tenant  to  the  landlord;  or  whether  they  must  be  referred  to 
that  prolongation  or  continuance  of  the  interest  which  she 
might  have  taken  to  herself  as  the  personal  representative 
of  her  husband,  so  as  to  be  considered  as  a  payment  not 
on  her  own  account.     Now  I  think  that  the  sessions  having 
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found  in  favour  of  the  settlement^  they  have  in  effect  found 
that  these  payments  were  by  the  widow  on  her  own  account; 
and  really,  with  all  respect  to  those  who  maintain  an  oppo-  v, 

site  argument,  I  think  it  would  have  been  a  very  strained  ^"b^^^^Trd  ^^ 
and  forced  supposition  to  imagine  that  she,  vnthout  any       Castle. 
Itgal  obligation  whatever  to  pay  this  rent,  could  have  in- 
tended to  pay  it  as  the  representative  of  her  husband,  and 
not  in  her  own  right* 

I  agree  that  the  tenancy  might,  in  point  of  law,  be  con- 
sidered as  capable  of  continuing,  no  notice  to  quit  ever 
having  been  given;  and  that  the  landlord  might,  if  he  had 
pleased,  have  considered  that  the  tenancy  of  the  husband  was 
exi8tbg,and  might  have  acted  accordingly;  but  the  truth  is, 
that  he  never  did  interfere.    The  widow  paid  the  rent — the 
landlord  accepted  it.    In  what  light  did  he  accept  it?  Did  he 
accept  it  as  due  from  herself,  during  the  time  that  had  elapsed 
since  the  husband's  death,  or  must  he  be  supposed  necessarily 
to  have  taken  it  in  consideration  of  that  prolonged  interest 
which  she  would  have  had  if  she  had  obtained  the  right  of 
adminbtration  ?     I  think   the  more  probable  inference  is, 
that  he  accepted  the  rent — and  never  thought  of  the  interest 
which  she  would  have  had,  if  she  had  been  the  personal 
representative, — that  he  accepted  itybr  her  occupation,  and 
accepted  it  from  her  in  her  own  right.     Then  if  that  be  so, 
there  is  an  end  of  the  question.     I  really  believe  I  have 
stated  the  whole  question.     If  the  rent  was  paid  by  her,  and 
the  landlord  accepted  it  as  due  from  her  personally,  she 
thereby  became  the  tenant  from  year  to  year  in  her  own 
right,  and  therefore  upon  her  marriage  with  the  present 
P&uper,  in  September,  1 827j  he  coming  in  by  operation  of 
l&w,  and  subsequently  residing  forty  days  on  the  premises, 
acquired  a  settlement,   although  tlie  value  was  only  fifty 
shillings  a  year.     I  think,  therefore,  under  all  the  circum- 
*^ce8,  that  there  is  sufficient,  (to  satisfy  me  at  least,)  that 
^^  paid  the  rent  in  her  own  right,    I  certainly  think  that  the 
^^siona  might  have  stated  this  case  with  more  distinctness, 
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IQi^        t>ut  I  think  that  the  inference  which  the  sessions  appear  to 

^^*^/'**^      have  drawn^  and  which  I  adopts  is  so  plain  and  clear^  that 

It  need  not  be  sent  back  to  the  sessions  for  re-statemeDt. 


of  If  there  had  been  any  thing  which  struck  my  mind  as  a 
Castle.  ^SCrious  doubt,  I  certainly  should  have  thought  it  much  better 
16  send  the  case  back  to  the  sessions,  to  stafte  in  wtiat 
dharacter  the  rent  was  paid  by  the  widow;  bot  I  do  not 
think  there  is  doubt  enough  to  justify  the  Court  in  doing 
that,  for  it  is  always  to  be  considered  in  these  cases,  that 
Vilien  a  case  is  sent  back  to  the  sessions,  vety  considienible 
expense  is  occasioned.  The  sessions  camaot  amend  its 
l^cord  without  rehearing  the  case,  which  in  effect  comes  dn 
again  by  way  of  new  trial,  and  it  comes  here  again  for  the 
ultimate  opinion  of  the  Court.  That  course  (although  it  is 
necessary  in  some  cases  for  tlic  purposes  of  justice)  ought 
not  to  be  adopted,  except  in  cases  of  pressing  necessity. 

Patteson,  J.— There  is  no  difference  of  opinion  in  the 
Court  as  to  the  law  in  this  case.  It  is  perfectly  clear  that 
if  the  widow  became  tenant  in  her  own  right,  and  was  occu- 
pying in  her  own  right,  although  she  would  bave  gained  no 
settlement  herself,  the  property  being  under  107.  yeaily 
value,  yet  when  she  nrarried  again^  the  hu$band  residing  on 
that  property  would  obtain  a  settlement.  And  there  is  not 
the  slightest  doubt  but  that  if  the  widow  occupied  as  nelt 
of  kin,  without  taking  out  letters  of  administration  attd  so 
clothing  herself  with  the  representative  character,  she  gained 
no  settlement  herself,  nor  did  the  second  husband,  by  mlir- 
riage  ftnd  residence  for  forty  days,  become  settled. 

There  is  no  doubt  therefore  as  to  the  law  of  the  case^  the 
doubt  is  as  to  the  matter  of  fact,  and  I  nrnst,  with  respect 
for  the  rest  of  the  Court,  confess  that  I  should  have  heeh 
better  satisfied  to  have  sent  the  case  back  again  to  the  ses- 
sions. The  sessions  are  supposed  to  have  drawn  (I  veiy 
much  dou'bt  whether  they  really  have  drawn)  an  inference 
of  fact  from  certain  facts  which  are  stated  in  this  case. 
Th  at  inference  of  fact  is,  that  the  widow,  after  the  death  of 
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ker  hasbMid,  became  the  tenant  in  her  own  right.     Now         1834. 
thej  ha?e  not  drawn  it  in  words  ;  an^  the  consequence  of 
leaviog  k  to  this  0>urt  to  draw  the  inference  from  the  facts 
tiUch  they  have  stated,  is,  that  some  of  (lie  Court  have 
been  led  to  draw  an  isference  of  fact  one  way,  and  some 
the  other  way.     I  tUnk  tlie  sessions  ought  to  have  stated 
the  inference,  and  that  it  would  be  proper  to  send  the  case 
back*     Nevertheless,  as  it  is  not  a  matter  of  the  slightest 
ioBportanoe,  and  as  my  lord  and  my  learned  brother  Taunton 
tUnk  it  is  quite  clear  that  the  sessions  did  mean  to  draw 
that  inference  of  fact,  die  case  ought  not  to  be  sent  back. 
For  my  part  I  think  that  some  evidence  of  the  creation  of  a 
new  tenanoff^-^f  some  new  contract  between  the  landlord 
md  the  widow,  was  necessary  to  entitle  the  sessions  to  draw 
Ihst  inference  of  feet ;  for  I  think  it  is  too  much  to  say  that 
the  mere  feet  of  the  payment  of  rent  by  a  widow,  who  con- 
tinues to  reside  with  her  children  in  the  house,  after  the 
husband's  death,  she  being  one  of  next  of  kin,  amounts  to 
the  creation  of  a  ftew  tenancy; — more  especially  here,  as  part 
of  the  rent  she  first  pays  is  rent  in  respect  of  occupation 
bj  her  husband.      It  seems  to  me  that  the  payment  is 
Mre  properly  referable  to  the  situation  in  which  she  stood 
rinext  cfkin^  entitled  to  take  out  letters  of  administration, 
bat  having  neglected  to  do  so.    Suppose  it  had  happened  that 
the  having  paid  the  rent  again  in  the  month  of  June,  had 
ia  the  next  half-year  taken  out  letters  of  administration,  (as 
ibe  was  entitled  to  do,)  and  had  resided  on  the  premises;  she 
iKndd  then  have  had  a  right  to  say, ''  I  am  resident  on  these 
preanses  as  next  of  kin,  having  taken  out  letters  of  admi- 
ittitration»  and  having  the  estate  thrown  upon  me  by  act  of 
kw* — and  would  she  not  have  gained  a  settlement?  Could  it 
btfe  been  answered  ''  no,  you  have  paid  the  landlord  a  new 
Rat,  and  you  are  his  new  tenant."     I  think  not,  if  there 
^VM  nothing  to  shew  that  but  the  mere  circumstance  of  her 
bviag  paid  rent.     There  was  no  interference  found  on  the 
ptrt  of  the  landlord,  and  for  that  reason  I  think  the  infe-^ 
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rence  ought  to  be  the  other  way.     There  ought  to  be  an 
interference  by  the  landlord — there  should  be  some  evidence 
^  to  shew  that  the  landlord  and  the  woman  had  come  to  a  new 

InhabitaDts  of  agreement,  and  in  the  absence  of  that,  I  think,  it  is  referable 

Sarnard 

Castle.  ^^  ^^^  situation  of  next  of  kin.  That  being  so,  it  would  be 
more  satisfactory  to  my  mind  to  send  the  case  back  to  the 
sessions.  It  may  be  that  the  sessions,  by  finding  that  the 
settlement  was  acquired,  did  mean  to  find  as  a  fact,  that 
the  woman  was  tenant  in  her  own  right,  unless,  (as  it 
struck  me  in  the  course  of  the  argument,  and  when  I 
.  first  read  the  case,)  the  point  intended  to  be  raised  here  was, 
whether  the  widow,  being  next  of  kin  and  residing  on  the 
premises,  acquired  a  settlement  by  such  residence  as  next 
of  kin.  If,  however,  the  sessions  have  really  drawn  the 
inference  that  there  was  a  change  of  tenancy,  there  is  no 
doubt  about  the  law,  that  a  settlement  was  acquired. 

Williams,  J. — I  am  very  sorry  that  on  a  point  like  the 
present  there  should  be  any  difi'erence  of  opinion.  There 
is  none  upon  the  law.  The  only  question  is,  whether  upon 
these  facts  this  woman  was  tenant  of  the  premises.  It  is 
properly  conceded,  that  if  she  was  tenant,  the  legal  coo- 
sequence  follows  that  the  husband  gained  a  settlement.  It 
does  not  appear  satisfactorily  to  my  mind,  that  there  is  evi- 
dence, or  that  the  sessions  meant  to  find  that  there  was 
payment  of  rent  by  this  woman,  and  acceptance  of  rent 
from  her  on  her  own  account  by  the  landlord,  so  as  to  con- 
stitute her  tenant  of  the  premises;  because  it  appears  to  me 
very  strongly,  that  if  the  sessions  did  intend  to  find  the  fact 
that  she  was  tenant  at  the  time  of  the  marriage,  it  would 
have  been  stated  as  a  simple  fact.  In  the  case  of  Hex  ?• 
North  Curry  (a),  the  fact  was  simply  stated  that  the  woman 
was  tenant:  therefore  the  legal  consequence  (about  which 
there  is  no  difference  of  opinion  to-day)  followed.  That 
statement  being  omitted  here,  it  does  not  satisfactorily  ap- 

(fl)  4  Bam.  &  Cressw.  953 ;  7  Dowl.  &  Ilyl.  iU. 
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peir  that  she  was  tenofii;  and  I  should  have  been  better 
satisfied  if  that  bad  been  found  affirmatively  by  the  sessions. 

Order  of  Sessions  confirmed  (a).      Inhabitants  of 

^  '  Barnard 

Castle. 

(a)  The  Court  being  equally  di-  der  would  stand ;  and  the  eflfect 
rided,  the  rule  to  quash  the  order  would  be  the  same  as  if  there  had 
of  scsftioDs  would  fall,  and  that  or-      been  a  potUive  confirmation. 


The  King  ^.The  Inhabitants  of  the  Ville  of  St.  Gregory. 

in  the  City  of  Canterbury. 

Upon  an  appeal  against  an  order  for  the  removal  of  Where  a  sta- 

George  Dalton,  his  wife  and  child,  from  the  ville  of  St.  J^J^^gu^T 

Gregory,  in  Canterbury,  to  the  parish  of  Gillingham,  in  diansofthe 

Kent,  the  sessions  quashed  the  order,  subject  to  the  opi-  ^  district, 

nioD  of  this  Court  upon  the  following  case: —  enacted  that  it 

.     .  should  be  law- 

By  a  local  act  of  1  Geo.  1(6),  intituled  ^' An  Act  for  ful  for  the  cor- 
erecting  a  Workhouse  in  the  city  of  Canterbury,  for  employ-  P?"!^*^"  ^° 
ing  and  maintaining  the  Poor  there,  and   for  better  en-  prentices  for 
lightening  the  streets  of  the  said  city,"  it  was  enacted  that  years ""  pro* 
tkcre  should  be  a  perpetual  corporation  within  the  city  of  vided  such 
Canterbury, — to  consist  of  the  mayor,  recorder,  and  justices  bound  for  a 
of  the  peace  of  the  said  city  and  county  of  the  same  for  the  longer  term 
tune  being,  and   also  twenty-eight  other   persons,  to  be  or  she  shall 
chosen  as  therein  mentioned  from  amongst  the  inhabitants,  j^J^g^"^ 
—and  to  be  called  "  Guardians  of  the  Poor  of  the  city  of  twenty-two,  if 
Canterbury.^    It  was  also  enacted  by  the  same  statute,  twenty  if  a 
that  it  should  be  lawful  for  any  court  of  assembly  consist-  girls"  it  was 

i.         ,  t.  ,      /        /  ^     ,  .  .^         held  that  an 

Bg  of  twelve  guardians  at  the  least  (of  whom  the  president  indenture  by 
or  his  deputy  to  be  one),  among  other  things,  to  keep  in  the  ^^^^^  \^^i 
>€nice  of  the  corporation,  or  to  set  to  work  until  the  age  half,  was 

bound  for 
(h)  1  Geo.  1,  Stat.  2,  c.  SO.  seven  years, 

was  voidable 
on\j  and  not  voidf  and  that,  thereforei  a  settlement  might  be  gained  under  it. 
Poblic  pohcy  was  said  to  be  an  unsafe  and  unsatisfactory,  though  a  legal,  ground  of 
Oediioo. 
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1884.        of  fifteen,  any  poor  child  of  the  sakl  city  or  parishes  who 

2^^^^      should  be  chargeable  to  any  of  those  parishes,  aad  after 

9.  such  child  should    have  attained    the  age  of   fifteen,  or 

kib^tants  «f  soo»er,  the   corporation   wore   empowered,  by  indenture 

CAariMivKY.  under  their  common  seal,  to  bind  such  child  apprentice  to 

any  honest  person  within  the  kingdom  of  England,  for  any 

number  of  years  the  corporation  should  think  fit.    ^  Pro« 

vided  such  child  be  not  bound  for  a  longer  term  than  until 

he  or  she  shall  have  attained  the  respective  ages  following, 

a  boy  the  age  of  two-and-twenty,  and  a  girl  the  age  of 

twenty." 

1  Ith  January,  1 8 1^,  George  DmUtm,  the  pauper,  waa  bom. 

5tli  October,  1627,  George  Dali&n  being  a  poor  boy, 

chargeable  to  one  of  the  parishes  mentioned  in  the  act,  was 

by  the  guardians  bound  by  indenture  to  Edward  Barber  of 

the  parish  of  Gillingham,  cordwainer,  for  seven  years. 

The  sessions  held,  that  the  pauper  having  been  bound  for 
a  longer  term  than  until  he  should  have  attained  the  age  «/* 
twenty-twOf  the  indenture  was  void  by  the  statute,  and  that 
service  and  residence  under  it  conferred  no  settlement. 

Walsh  and  Espinasse  in  support  of  the  order  of  sessions. 
The  indenture  is  void.  The  guardians  of  the  poor  of  Can- 
terbury have  no  power  to  bind  out  apprentices  except 
under  the  statute.  By  that  statute  a  power  is  given  to 
them;  and  in  executing  it  they  must  confine  themselves 
strictly  within  the  terms  of  the  enactment  conferring  that 
power.  The  proviso  that  a  boy  shall  not  be  bound  for  any 
longer  term  than  until  he  shall  have  attained  the  age  of 
twenty-two  years,  is  a  restriction  upon  the  power,  which 
therefore  is  not  well  executed  where  the  proviso  is  disre- 
garded. In  Rex  V.  Hamstall  Ridware{a)p  it  was  held,  diat 
an  indenture  of  apprenticeship  which  had  been  assented  to, 
and  signed  by  two  justices  at  different  times,  and  not  in  the 
presence  of  each  other,  was  void,  under  43  Eliz,  c.  2,  s.  5, 
which  gives  authority  to  parish  officers,  by  the  assent  of  two 

(a)  8  T.  Ri  380. 
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jiatiea,  to  bind  out  poor  chiMren  «f)preiitfoe8.     In  Rex  v.        1^4. 
Ifys!weH{4i),  h  was  held  that  an  mdentnre  by  which  a  boy     Jj*"^^^ 
miAer  ci^btt  yean  of  age  was  bound  apprentice  to  a  chim-  «. 

aej-sweeper,  was  absohrtdy  Toid  under  9S  Geo.  S,  c.  48.  Ij^'^JJ?**  ^^ 
Tint  case^  it  wHl  be  said,  was  decided  on  the  ground  ^At  CAlitsltftvirr. 
it  Wu  provided  by  the  act  that  all  indentnres  fiMr  bincKng 
any  boy  under  eight  years  of  age  as  an  apprentice  to  a 
diiBniey-^weeper,  shoidd  be  Toid  to  aH  intents  and  pMr- 
|NMBs;  but  the  decisioti  appears  rather  to  have  proceeded 
(M  flie  grotnid  that  such  bmdnig  waft  pteHmmted*  in  Xe ar  ▼• 
^ataendijb)  it  was  decided  dtet  an  indeiilure  by  which  * 
{Miqie^  bound  himseif  to  aerve  the  widow  of  a  freeman  of 
the  Walermens*  Company,  ehe  not  being  the  occupier  of  a 
bouse  cir  tenement  wbeiein  to  lodge  hers^  and  such  a*^ 
prentice,  was  absolvtcSy  T6id»  and  that  therefore,  by  semce 
noder  it,  the  apprentice  gained  no  settlement.  In  the  act 
apon  which  €i8t  decision  proceeded  (10  Oeo.  %  c.  81,) 
theie  was  no  profision  making  such  indentures  veid;  but 
it  iMrely  arid  that  it  thnM  not  he  hneful  for  any  irater- 
nu,  tbou^  u  freeman  of  4ie  Watermens'  Company,  or  Ms 
aidaw,  to  keep  any  person  as  his  or  her  apprentice,  mieM 
hb  or  Ae  were  the  occupier  of  some  ketise  or  tenement 
a%efein  to  lodge  himself  or  herself,  and  auch  apprentice; 
■d  Aat  be  or  -she  should  keep  surfi  appren^e  in  Ihe 
ttkne  house  or  tenement  wherein  he  or  she  elhoaM  hnlge  ^r 
fie,  on  pain  of  forfeiting  10/.  for  eveiy  offence.  Lord  fbn- 
terdbi,  C  J.,  in  giving  judgment  in  that  case,  says,  ^  The 
contract  was  A  prohibited  contract,  and  the  case  Mis  within 
fte  principle  of  the  decision  of  this  Court  in  Rex  v.  T(ke 
bAMtanis  of  HipnwelL  Upon  the  authority  of  that  cas^, 
ml  upon  the  distinction  between  «  prohibited  contract,  and 
a  pioiAsioA  fike  that  ef  the  ^I8tb  sectimi  of  the  statute  df 
BaJbethf  (5  £ffir«  c.  4,  which  provision  his  lordship  had 
pimoudy  designated  as  fermsnive  ordfj)  we  are  of  <opinion 
that  this  indenture  of  apprenticeship  is  absolutely  void,  and 

(a)  2  BIhin.  &  Ryl.  474;  8  Barn.  &  Oresw.  466. 
(6)  3  Bara.  &  Adol.  340. 
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that  no  settlement  could  be  gained  under  it.*'    The  distinc 
tion  which  is  there  taken  by  Lord  Tenterden  is  applicable 
V.  here.     The  restriction  upon  the  power  given  to  the  guar- 

STGaEcoRT  ^*^'  ^'  ^^®  P^^*"  ^^  Canterbury  amounts  to  a  prohibition. 

Canterbubt.  The  cases  of  Hex  v.  5/  Petrox{a),  and  Rex  v.  Wolstan- 
ion{b),  may  be  cited  contrdj  as  showing  that  such  a  defect 
in  the  indenture  as  existed  in  the  present  case,  made  it 
voidable  only,  and  not  void.  The  first  of  these  cases  is 
upon  the  5th  £/fX.  c.  4,  the  provisions  of  which  are  distin- 
guishable from  those  of  the  Canterbury  Act;  and  with  re- 
gard to  the  latter  case,  the  opinion  there  expressed  with 
respect  to  the  duration  of  the  time  for  which  an  apprentice 
may  be  bound  is  extra-jiulicial,  and  seems  to  have  gone  fur- 
ther than  the  law  warrants,  as  appears  by  the  decision  of 
Lord  Kenyon  in  Rex  v.  Hamstall  Ridware. 

Thesiger  and  Deedes,  contri.  Rex  v.  Hamstall  Rid- 
ware(c\  Rex  v.  Hipswell{d)f  and  Rex  v.  Gravesend(e\  are 
no  authority  whatever  to  shew  that  the  indenture  is  void. 
Rex  V.  Hamstall  Ridware  is  distinguishable,  because  the 
assent  of  the  two  justices  to  the  binding  out  of  the  appren- 
tice was  necessary  to  the  completion  of  the  indenture,  and 
therefore  formed  a  sort  of  condition  precedent.  In  the  two 
other  cases  the  decisions  proceeded  upon  prohibitory  sta- 
tutes, which  recited  certain  public  mischiefs;  and  for  the 
remedying  of  them  enacted,  in  the  one  statute,  that  inden- 
tures such  as  that  in  Rex  v  Hipswell  should  be  void  to  all 
intents  and  purposes;  and  in  the  other,  that  the  taking  of 
apprentices  by  persons  situated  as  the  mistress  in  Rex  v. 
Crravesend  was^  should  not  be  lawful ,  and  should  make  the 
master  or  mistress  liable  to  a  penalty.  The  distinction 
taken  by  Bayley,  J.,  in  Rex  v.  Hipswell,  between  a  provi- 
sion introduced  for  the  benefit  of  the  parties  only,  and  one 
introduced  for  public  purposes,  applies  here.    The  proviso 

(a)  Burr.  S.  C.  S48.  (d)  Supri,  139. 

(b)  Bolt's  P.  L.  376.  (e)  Suprd,  139. 

(c)  Supri,  138. 
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liaiidog  the  ages  to  which  apprentices  may  be  bound  by         1834. 
the  guardians  of  the  poor  of  Canterbury,  is  evidently  intro-     ^nT"-^ 
incedfor  the  benefit  of  the  apprentices;  as,  but  for  the  pro-  9. 

liso,  the  guardians  would  have  had  power  to  bind  for  an  un-  ^  G^Q^y 
limited  time.  The  defect  can  only,  therefore,  be  taken  advan-  Cavtebbury. 
ti{e  of  by  the  appretUice.  It,  in  effect,  merely  provides,  for 
Ac  benefit  of  the  apprentice,  that  the  binding  shall  not  con- 
tiDoe  in  force  after  the  apprentice  shall  have  attained  the 
specified  age.  Rex  v.  St.  Nicholas,  Ipswich,  (a)  Rex  v. 
Eoered(b),  Gray  v.  Cookson  (c).  Rex  v.  5^  Petrox  (d),  and 
jbx  ▼.  Woobtanton  (e),  are  all  strong  authorities  to  shew 
Aat  the  indenture,  in  this  case,  was  not  void,  but  at  the 
farthest  voidable. 

Lord  Denman,  C.  J.— It  appears  to  me  to  be  quite 

dear  that  Rex  v.  Hipswell  and  Rex  v.  Gravesehd  do  not 

apply  to  this  case ;  because  the  former  case   depended 

upon  a  statute  by  which  the  indenture  is  expressly  avoided 

if  made  in  any  form  not  prescribed  by  the  statute;  and  the 

latter  case  turned  upon  an  act  by  which  an  undertaking 

loch  as  was  there  entered  into  by  the  mistress,  viz.  to  keep 

the  pauper  as   an   apprentice,   she  not   having  a  house 

wherein  to  lodge  herself  and  the  apprentice, — was  made  an 

unlawful  and   criminal  contract.     Those  contracts   were 

properly  held  void  to  all  intents  and  purposes.     But  those 

cues  have  not  overruled  some  of  the  former  decisions,  as 

Rex  V.  St.  Nicholas,  Ipstmch,  in  which  words  much  stronger 

thin  any  in  this  case  were  held  only  to  give  the  party  a 

right  to  avoid  the  indenture  if  he  should  think  proper.     It 

appears  to  me  that  when  it  is  said  that  it  shall  be  lawful 

for  the  corporation  to  bind  out,  provided  they  do  not  bind 

beyond  the  age  of  twenty-two,  the  words  of  the  proviso  are 

words  merely  directory,  and  directory  words  as  mild  as  it 

was  possible  for  the  legislature  to  employ.     I  think,  there- 

(«)  Burr.  S.  C.  91;    2  Stra.         (c)  16  East,  13. 
1066.  (d)  Suprd,  140. 

(h)  Cddecott,  26.  (e)  Supr^,  140. 
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1814^        foieg  that  there  is  nothiog  to  warrant  us  (unless  we  w^e 

^^^""^"^^      prepared  deciciedly  to  overrule  the  cases  to  which  I  ha^e 

^  refi^redi  and  to  enter  into  a  very  strict  consideralion  of 

^^^^^^'^  ^  ^  effect  of  such  provisions,)  in  d^iding  that  the  inden- 

CAVTBBBiraY.  tui^«  in  this  case  is  not  a  binding  indenture,  so  that  the 

apprentice  could  by  service  under  it  gain  a  settlement* 

I  abstain  from  deciding  this  case  op  i|uy  views  of  piibliC' 
poUi^. 

Taunton,  J. — I  am  of  the  same  opinioa.  If  certaifilj 
is  a  piatter  of  very  gr^  regret  that  tbe  Courts,  in  inuf 
ias^i^ei^  either  to  farther  the  apparent  justice  of  tl^  c^Wi 
or  the  convenience  or  interest  of  the  parties,  b^ve  put  sufb 
constructions  on  statutes  of  this  sort,  that  it  is  utterly 
impossilde,  iq  my  judgment,  to  reconcile  them  i|U«  This 
bM  given  ris^  (o  a  great  number  of  questions  upon  pro^ 
v^ions  of  this  sort,  and  has  much  embarrassed  the  Courts,: 
Tbe  ppwer  given  to  the  guardians  of  the  poor  of  Canteiw 
bury  consists  of  an  authority  or  privilege;  it  ^  |ienMS9m«| 
il^  i|s  natiire,  and  not  prohibiiorj/,  and  therefore  it  seeiym 
fo  n9e  to  fange  itself  v^ithio  the  distinction  tal^en  by  Lfqr4 
Tenterden  ^^d  the  Court  in  Rex  v.  Gravn^d.  There  am 
other  cases  in  whipb  the  language  has  been  much  strangmr, 
viz*  where  the  statute  has  provided  that  if  the  ^ing  to  ^ 
()pne  be  done  otherwise  thf^n  in  ^e  forni  prescribedf  if 
shall  b^  null  and  void;  and  yet  the  Court  has  decided  that 
tbe  tbipg,  though  done  otherwise  thap  in  form  prescribed^ 
was  voidable  only.  If  in  this  case  we  hold  that  the  prp? 
viso  has  (he  effect  of  making  the  indenture  voidable  onlj^ 
fiQ  injustice  will  be  done,  because  the  apprentice,  if  bound 
b^yoqc)  the  age  of  22,  and  contrary  to  the  proviso  of  tba 
statute,  will  have  all  the  time  that  elapses  from  fiis  at- 
ffiiqing  the  age  of  22  (when  he  will  have  arrived  at  years 
of  discretion  in  tbe  judgment  of  tbe  law)  and  the  expiration 
of  the  term  of  his  apprenticeship,  to  put  an  end  to  the 
contract,  and  emancipate  himself  from  his  obligation  pro- 
vided he  does  not  like  it. 
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Some  cues  (for  instance.  Rex  v.  liipswell  and  Rex  v        1834. 


Gnvetemd)  were  decided  partly,    as  appears   from    tbe     ,j^  ^^^^ 
reports,  oo  grounds  of  public  policy.     Undoubtedly  that  «. 

is  a  feiy  quealiooable  and  a  very  umatisfactory  giouud  of  ^  Gbboort, 
jii^^Benty  because  men's  minds  will  be  disposed  generally  Cahtssbu^t. 
to  differ  very  much  on  the  nature  and  extent  of  public 
pidicy ;  but  atill  that  is  the  ground  on  which  some  of  the 
decisions  have  been  put,  and  therefore  it  muat  bo  con- 
adefed  a  legal  ground  of  decision.  It  is  sufficient  for  oie 
to  observe  that  there  does  not  appear  to  be  any  invasion 
or  any  eacroadbment  on  public  policy,  in  adopting  tlie 
decision  which  the  Court  in  this  instance  have  come  to, 
rii.  that  the  indenture,  notwithstanding  this  objection,  con- 
ferred a  settlement. 

Patteson,  J. — It  appears  to  me  that  Rex  v.  Hipswett 
sad  Iter  v.  Gravesend  do  not  apply  to  the  present  case ; 
ibr  in  Rex  v«  Hipswell,  the  legislature  had  enacted  that  if 
cprtaiA  things  were  not  done,  the  indenture  should  b« 
4iohitely  mhU  and  poid\  and  in  Rex  v.  Gravetend,  tbe 
legislature  had  enacted  that  any  binding  contrary  to  the 
provisions  of  that  act  should  be  absolutely  illegal, — which  is 
tks  same  thing*  In  this  case  there  are  no  such  words  in 
liie  fuiacting  part;  neither  is  this  a  case  in  which  public 
poliqf  b  in  any  way  concerned*  Rex  v«  Hipnoell  and  Rex 
V.  Gravesend  were  also  strongly  put  by  tbe  Court,  upon 
the  ground  of  public  policy;  therefore  also  they  do  not 
spply;  and  if  they  do  not,  then  the  earlier  cases  are  all 
directly  in  point,  and  I.  think  wq  must  hold  it  to  be  an 
iadentpre  that  is  voidable  only,  not  void. 

WtLifiAMS,  J. — I  am  entirely  of  th^  sam^  opinion.  I 
htve  watched  with  great  anxiety  to  see  whether  the  learned 
cooBsel  who  pbject  to  this  indenture  a»  being  inc9pable  of 
conferring  a  settlement,  were  able  to  bring  before  the 
Court  any  case  in  tbe  books  in  which  a  proviso  similar  to 
^,  or  at  all  approaching  to  it,  was  held  to  be  of  such  a 
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1834.        prohibitory  nature  as  to  render  the  indenture  void  for  all 

^T'^^^^      purposes,  including  that  of  a  settlement.     None  such  has 

9.  been    produced;   but,  on  the  contrary,  cases   have   been 

Inhabitants  of  brought  before  our  notice  in  which^  notwithstanding  strong 

Canterbury,  prohibitory  words,    a   settlement  has   been   held    to   be 

gained. 

I  quite  agree  with  the  rest  of  the  Court,  that  the  ground 
of  public  policy  is  a  very  unsafe  ground  of  decision ;  it  is 
infinitely  better  to  decide  in  each  case  upon  the  words  of 
the  act. 

Order  of  Sessions  quashed. 


Sarah  TilIi-Adam,  Executrix  of  John  Till-Adam,  v. 
The  Inhabitants  of  the  City  of  Bristol  and  County  of 
the  same  City, 

If  fw  action  XN  this  action,  after  issue  joined,  the  parties,  by  consent, 
a  termor  apon  and  by  order  of  Taufiion,  J.,  stated  the  following  case  for 
r&8G«).4,  the  opinion  of  the  Court : 

c.  81,  for  an  '^  .         i.  t»  • 

injury  done  to  •  1818.  The  Corporation  of  Bristol,  being  seised  in  fee  of 
widiin"Sree      *  house  and  warehouse  in  Bristol,  demised  it  by  Indenture 

calendar  to  one  Player,  for  forty  years,  subject  to  a  covenant  to 

months  from     •  ^i  .         •  •         j  -.         r    •!  j    •  i» 

the  offence       '^^^P   ^"^^  premises  m  repair  and  to  rebuild  in  case  of 

committed,       destruction  by  fire. 

and  that  ac-  _ ,  •        i         « 

tion  abates  by      1822.  Player  assigned  to  the  testator. 

the  death  of  1829.  The  testator,  being  in  possession  under  this  a»- 

the  termor,  ^  . 

after  the  three  signment,  granted,  by  indenture,  an  underlease  to  one 
Spired  hts^  fy^bbf  for  seven  years,  subject  to  a  yearly  rent  of  85/.,  and 
executor  can-  subject  to  a  proviso  that  if  the  premises  should  be  de- 
fresh  acdon.     ^troyed  by  fire,  tempest,  or  other  accident,  the  rent  should 

Whether  an  cease, 
executor  of  a 
termor  can  in       3 1st  October,  1831.    The  house  and  warehouse  were 

oitycase bnng  feloniously  destroyed  by  a  riotous  and  tumultuous  assem- 
7  &  8  Geo.  4,  bly  of  people,  who  set  fire  to  and  burnt  tlie  same. 

c.  31,  for  an 

injury  sustained  in  the  lifetime  of  his  testator,  guare. 
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The  testator^  being  a  person  damniOedy  within  due  time 
complied  with  all  the  requisites  of  7  &  8  Geo.  4,  c.  31,  to    Till-Adam 

entitle  faimself  to  maintain  his  action  and  recover  full  com-  ,  ,  ,  y*         ^ 

,  ,  .       r  1-1        Inhabitants  of 

pensation,  for  the  damage  so  done  to  him,  from  the  inha-      Bristol. 

bitants  of  the  city  of  Bristol  and  county  of  the  same  city, 

within  which  the  said  offence  was  committed. 

^th  January,  1832.  The  testator,  to  recover  compensa* 
Uon  for  this  injury,  commenced  an  action  upon  the  case, 
bj  original  writ,  against  the  defendants;  to  which  they  duly 
ippetred. 

17th  May,  1832.  Before  verdict  or  judgment,  the  action 
abated  by  the  death  of  the  testator. 

24th  May,  1832.  The  plaintiff,  having  proved  the  will  of 
tbe  testator,  in  which  she  was  named  executrix,  sued  out 
an  original  writ  against  the  defendants,  which  alleged  the 
tuing  out  of  the  former  writ  by  the  testator,  and  the  several 
facts  above  stated  in  this  case,  and  demanded  compensa- 
tion from  the  defendants  for  the  damnification  and  injury 
therein  alleged  to  have  been  sustained  by  the  testator,  and 
bj  the  plaintiff  as  executrix  since  his  death,  by  means  of 
tbe  said  offence. 

The  question  for  the  opinion  of  the  Court  is,  whether 
tbe  plaintiff  is  entitled  to  maintain  this  action  and  to  reco- 
ver therein  compensation  for  the  damage  done.  If  the 
Court  shall  be  of  opinion  in  the  affirmative,  then  judgment 
ii  to  be  entered  for  the  plaintiff  for  such  sum  as  the  parties 
ba?e agreed  upon;  otherwise,  the  judgment  is  to  be  entered 
for  the  defendants. 

CoUridge,  Serjt.,  for  the  plaintiff.  The  first  question 
wUch  arises  is,  whether  the  executor  of  a  termor  can  main- 
tab  an  action  on  7  &  8  Geo.  4,  c.  31 ;  and  the  second  ques- 
tioQ  is,  whether,  if  an  action  be  duly  commenced  by  a 
tcnnor,  and  abate  by  his  death  more  than  three  calendar 
MOR^ib  after  the  offence  committed,  his  executor  can  bring 
omAktr  acUon. 

you  IV.  L 
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18S4.  I,  This  action  is  founded  on  the  statute  of  7  &  8  Geo.  4, 

Till-Adaic  ^'^^f  which  is  substituted  for  several  previous  acts  which 

V.  gave  a  party  a  remedy  against  the  hundred,  for  damage  oc- 

Bristol,  casioned  by  persons  riotously  and  tumultuously  assembled. 

First  point:  ^^  previous  acts  have  invariably  received  a  liberal  con- 

Wbether  ac-  struction,  on  the  ground  that  as  the  statutes  had  taken  away 
tion  maintain-    i...  ,.  ,.  .  ••        ii* 

able  by  per-  "^^  <^t^^  remedy  agamst  the  noters,  by  makmg  the  otfence 
^^°^7*P^  a  felony,  and  in  lieu  of  it  given  a  remedy  against  the  hun- 
injury  done  in  dred,  the  substituted  remedy  should  be  held  to  be  as  lunple 
t™!  ""^       *»  ^^^  original  right  of  action.    Ratcliffe  v.  Eden  {a),  tfyde 

V.  Cogan  {b),  and  Wilmot  v.  ttorton  (c).  In  tbe  last  case 
Buller,  J.,  said,  that  these  acts  were  remedial,  and  for  that 
reason  ought  to  receive  a  liberal  construction.  If  (he 
former  acts  ought  to  be  construed  liberally,  i  fortiori  ought 
a  liberal  construction  to  be  put  upon  the  present  act,  be- 
caiise  it  was  intended  that  it  should  operate  to  extend  the 
remedy.  The  general  intention  of  the  act,  both  as  regarda 
actions  and  summary  proceedings,  is  to  do  that  which 
juitiee  and  equity  require.  By  section  2,  if  any  house,  ftc 
is  destroyed,  the  inhabitants  of  the  hundred  are  rendered 
liable  to  yield  full  compensation  to  the  person  or  persons 
damnified  by  the  offence.  '^  Damnified"  means — damnified 
in  respect  of  the  property  mentioned  in  the  former  part  dt 
the  clausie.  Is  then  an  executor  a  person  damnified?  This 
is  a  chattel  interest,  which  has  devolved  upon  the  executof, 
and  the  damage  is  done  to  the  property  which  has  so  de- 
volved upon  hitn.  An  executor  may  maititain  an  action  for 
an  injury  done  to  a  chattel  interest  before  the  death  of  his 
testator.  The  rule,  that  actio  personalis  moritur  cum  per- 
Boiik  (({),  has  been  relaxed  in  many  instances.  It  was  first 
broken  in  upon  by  the  statute  4  Edw*  S,  c.  7,  de  bonis 
aspottatis  in  vita  testatoris.  The  cases  upon  that  statute 
are  collected  in  a  note  to  Wheatky  v.  Lane  (e) ;  and  it  is 
there  said   that  this   statute  has  always   been  expounded 

(a)  Cowp.  485.  {i)  As  to  this  nlle,  vide  tmU, 

(6)  2  Dougl.  703.  vol.  i.  418,  n. 

(c)  Ibid,  in  the  notes.  (e)  1  Wms.  Saund.  216  a. 
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iugelj*    In  Hoii  v.  Bradford  (a)  it  was  determined  tkat  ao        18S4. 
of  debt  nuiy  be  brought  by  the  executor  of  a  parsofi^ 


. ,  ,  ^    Till-Adam 

nr  not  tettiag  out  tithes   pursuant    to    the  statute    pf  «. 

JUb.  6  (6).  In  Paigrmve  v.  mWAflw  (c)  it  was  held  th»t  ^"JSJS  "^ 
One  was  maintainable  by  an  admkiistretor,  against  the 
Iniifl^  for  removing  goods  taken  under  a  fieri  facias,,  before 
the  landkird  had  been  paid  his  year's  rent,  pursuant  to  8 
Am.  c  17.  Theae  actions  were  maintainable,  because  tbe 
iMe  of  the  testator  and  intestate  was  daouiified.  U{Km 
Ihe  antfaorily  therefore  of  these  cases,  and  as  the  executor  in 
Ail  case  woidd  ba?e  been  oititled  to  the  action  if  this  statute 
M  not  paaaedy  be  ought  to  be  permitted  to  maintaia  this 
•Blioo.  TUa  suit  was  commenced  before  the  paasing  of 
iha  3  &  4  WUL  4^  c.  4S ;  but  no  inference  in  favour  of  the 
can  be  dravm  from  the  provision,  in  the  second 
of  that  italute,  enabling  executors  to  bring  actions  for 
doM  t6  the  real  estates  of  the  deceased,  where  there 
■a  retmfy  provided  by  law.  In  the  present  case  it  is 
eoataaded  that  the  executor  had  already  a  remedy  by  law* 

II*  The  only  question  remaining  is, — whether  die  aotioUi  Second  point: 
kfiag  been  propwly  commenced  by  die  testator,  and  having  ^nd^ction*^ 
sbsted  bj  bis  death  more  than  three  calendar  months  after  lies  for  the 
dM  offeoee  conunitted,  his  executor  is  or  is  not  barred  by  ^^  three 
dtt  kwdimtion  dome  from  bringing  another  action.     The  °>o?^;  ^^ 
dnd  section  provides  that  no  action  shall  be  maintainable 


the  person  or  persons  damnified,  or  such  of  them  M 
dsdl  have  knowledge  of  the  circumstances  of  the  offence^ 
sr  dM  servant  or  servants  who  had  the  care  of  the  property 
diBNigedy  shalU  within  seven  days  after  the  commission  of 
Ike  offence,  go  before  a  justice  of  peace,  apd  do  certain 
other  icts  (<f) ;  and  that  no  person  shall  bring  any  such  ac- 
tai  unless  he  commence  the  same  within  three  calendar 
MNi^  after  the  commission  of  the  offence.  The  requisites 
of  dus  section  have  been  once  complied  with.    The  right  of 

(•)  1  Sid.  88.  (c)  1  Str.  312 ;  S,C.9  Vin.  Abr. 

(()  e  lb  3  Edw.  6,  c.  13.  157,  tit.  Distress  (0. 3),  pi.  unic. 

(d)  Vide  ante,  vol  u  7 \9» 

l2 
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1834.        action  is  not  given  by  the  third  section,  but  by  the  second. 
-      "  The  third  section  is  in  restraint  of  the  action  given  by  the 

TiLL'AOAM  ,  1  •    t 

.V.  second.     When  therefore  it  is  shewn  that  the  third  section 

^"bbIwu^^  has  been  once  complied  with,  the  act  must  be  read  as  if  the 
second  section  stood  alone.  In  Kinsey  v.  Heyward  {a)  the 
plaintiff  declared  in  indebitatus  assumpsit,  as  administra- 
trix, against  the  defendant,  as  executor  to  Heyward.  The 
defendant  pleaded  the  statute  of  limitations.  The  plaintiff 
replied  that  the  intestate  sued  a  clausum  fregit,  returnable 
in  K  B.,  in  which  he  intended  to  declare  in  assumpsit 
for  this  debt  against  Heyward ;  that  Heyvmrd  died ;  that 
the  intestate  sued  another  writ  against  the  defendant ;  that 
then  the  intestate  died,  and  she,  being  administratrix,  aoed 
this  writ.  Sec.  The  Court  held,  that  as  an  action  had  been 
brought  within  six  years,  the  statute  of  limitations  was 
satisfied,  and  that  an  action,  in  analogy  to  the  old  mode  of 
proceeding  by  joumeys-accompts  (6),  might  be  brought 
,  within  a  reasonable  time.      [Taunton^  J.  It  will  probably 

be  objected,  on  the  other  side,  that  the  language  of  the  two 
statutes  is  different.]  In  the  statute  of  limitations,  no 
period  of  time  is  given  to  an  executor  to  bring  his  action, 
but  there  is  a  general  limitation  of  six  years  only;  yet  it  ia 
settled  that  an  executor  may  bring  an  action  within  a  year 
after.  Cases  to  this  effect  are  collected  in  Williams  on 
Executors  (c).  In  Wilcocks  v.  Muggins  {d)  it  is  laid  down 
that  an  executor  may  bring  a  fresh  action  upon  the  equity  of 
the  statute  of  limitations.  In  Lord  Middleton  v.  Forbes  (e) 
an  action  was  brought,  by  an  administratrix,  within  six  yean 
after  the  cause  of  action  accrued ;  the  administratrix  mar* 
ried,  and,  after  the  lapse  of  six  years  from  the  time  when 
the  cause  of  action  had  accrued,  she  and  her  hosband 

(a)  iLordRaym.  4S2;  iLutw.  abated,  beiDg,  quod  peteos  (vel 

S57.  querens)  per  dietas  compUaUs  re- 

(6)  Dmfs  computed^  or  rather  center  talit  aliad  breve. 

computation  of  dajft-joumeytf — the  (c)  Vol.  ii.  1156. 

language  of  the  counterplea,  after  (d)   2    Stra.    907;  pott,    156, 

connecting  the  proceedings  with  157,  n. 

a  former  writ  which   had  been  (e)  Willes,  859  (c). 


MICHAELMAS  TERM,  V  WILL.  IV.  149 

brought  toother  action  ;     the  statute  of  limitations  was        1834. 
pleaded,  and  was  held  to  be  no  bar.  'T^^A^u 

If  this  action  is  not  maintainable,  there  will  be  a  defect  v. 

of  justice;  and  the  maxim,  that  the  act  of  God  causes  "bi^js^x,.^ 
injury  to  no  one,  will  be  contravened.  In  Com.  Dig.  (a)  it 
b  said,  '^For  necessity,  that  there  be  not  a  failure  of  justice, 
a  statute  shall  be  expounded  contrary  to  the  words ;"  and 
many  instances  of  such  expositions  of  statutes  are  given. 
There  are  also  numerous  instances  mentioned  in  2  Inst.,  in 
whicb  the  Courts  have  dealt  with  statutes  in  a  similar  man- 
ner. It  may  be  urged  that  such  an  enlarged  construction  is 
given  only  to  ancient  statutes,  on  account  of  their  great  con- 
ciseoess;  but  in  Ethersey  v.  Jackson  (6),  which  was  recog- 
aized  in  Johns  v.  Johns  (c),  a  similar  construction  was  put 
upon  the  modem  statute  of  8  &  9  Will.  S,  c.  1 1. 

Joseph  Addison,  for  the  defendants.  With  respect  to  the 
first  question; — ^if  this  species  of  injury  had  not  been  made 
I  felony  by  statute,  the  injured  party  must  have  brought  an 
Ktion  of  quare  clausum  fregit.  The  question  therefore  is, 
whether  the  statute  of  Hdw.  3  has  enabled  an  executor  to 
bring  quare  clausum  fregit,  for  an  injury  done  to  a  chattel 
real  in  the  time  of  the  testator.  The  actions  of  quare  im- 
pedit,  ejectment,  and  ravishment  of  ward,  may  be  cited  as 
instances  in  which  an  executor  is  allowed  to  recover  for 
iojories  done  to  real  property.  But  in  those  three  cases 
there  is  a  continuing  wrong  in  the  time  of  the  executor,  and 
the  plaintiff  seeks  to  recover  something  beyond  damages. 
They  are  not  in  fact  personal  actions.  The  first  is  a  mixed 
tctioD,  the  second  a  real  action  (d),  and  the  third  in  the  na- 
ture of  a  real  action.  They  do  not  fall  within  the  maxim 
tttio  personalis  moritur  cum  persona  (e). 

The  act  of  3  8c  4  Will.  4,  c.  42,  s.  2,  recites  that  there  is 
IK)  remedy  provided  by  law  for  injuries  to  the  real  estate  of 

ft)  Title  "  Parliament,"  (R.1 8.)         (d)  Or  rather  in  lieu  of  a  real 

(*)  8  T.  R.  955.  action. 

(0  SDow,  14.  (e)  Vide  ante,  u  418,  n. 
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1884.        any  person  deceased,  commitled  in  liis  lifetifBe.    TbU  «ia- 

\*-v^      terially  strengthens  the  argument  that  the  executor  cattBOt 

V.  maintain  this  action.     The  enacting  part  «f  the  aeoond 

^"^fcilsm.  ^  *^^*^  ^  ^^^  «t»^"*«  ^^^  «<>'  app' J  **ere,  became  tlw 
injoiy  was  coainiitted  more  than  nx  aiontlis  before  tkm 

deiNli  ^  tlie  testator.     No  case  is  to  4>e  feund  wliere  it  lias 

been  faeld  that  an  executor  can  maintain  qvare  tIaiiMiai 

fregh  for  a  trespass  committed  in  the  time  of  the  teBtatar^ 

but,  on  tiie  contrary,  in  Emerson  v.  Emersofi  («),  ike  Coait 

wave  imawimously  of  epnrion  that  notwithstanding  the  stetale 

of  4  Edw.  Sy  no  action  could  be  nMuntaned  by  an  executar, 

against  tbe  defendant,  for  cutting  growing  com  or  grass  in 

the  Hfetime  of  the  testator.    That  opinion  was  expressed 

generuth/y  without  reference  to  any  diiitiaction  in  reaped  mi 

the  land,  wb^her  it  was  held  for  a  Unn  or  iB^oe*(b)    it  is 

therefore  submitted  that  the  cause  of  the  present  action  is 

not  8U(4i  as  wonld  survive  to  the  executor  at  t>omBan  law, 

or  by  tbe  aid  of  the  statute  4  Edw.  S,  which  bas  mever 

e^rtended  beyond  injuries  to  perstmal  cbatleb  or 

estate  of  that  nature. 

Second  point.        The  defendants,  however,  rely  more  on  Ae  second  pdual* 

lliere  is  this  distinction  between  the  statute  of  bmilations  (c) 

and  tbe  present  enactment, — that  by  the  former  a  resh'mtU  is 

imposed  on  the  remedy  at  common  law,  whereas,  by  d^ 

tatter,  a  new  right  cf  action,  which  did  not  exist  at  oommsai 

law,  is  given.     Where  an  action  is  founded  on  a  stalole 

which  limits  the  time  within  which  the   action  may  be 

brought,  the  plaintiff  must,  under  the  general  issue,  |aro«e 

bis  cause  of  action  to  have  arisen  within  tbe  time  limited  hj 

the  statute  for  bringing  the  action; — the  defendant  need  not 

plead  the  limitation,  even  in  cases  where  the  limitation  is 

imposed  by  a  subsequent  statute.     For  example:  in  aai 

action  upon  any  penal  statute,  (which  by  the  statote  of 

Elizabeth{d)  must  be  brought  within  a  year,)  upon  a  plea  of 

the  general  issue,  the  plaintiff  is  bound  to  prove  his  cause 

(a)  1  Ventris,  187.  (c)  21  Jac.  1,  c.  16. 

(6)  Sedvide  post,  153  (e)  (d)  31  Eliz,  c.  6,  s.  5. 
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of  actioQ  to  buve  arii^  wiUiin  a  year  of  the  commencement         i8S4. 

of  the  action;  and  there  is  usually  an  averment  to  that  effect    _*^^ 

la  the  declaration.    Various  re^ons  have  been  assigned  for  y, 

this  distinction ;  one  in  a  note  to  Hodsden  v.  Harridge  (a),  ^"^j^^ ^^ 

Bu^  with  deference  to  so  learned  an  authority  as  the  writer 

of  that  note,  peihaps  the  true  ground  of  the  distinction  will 

be  foond  in  the  rule, — that  in  actions*  founded  on  a  statute 

the  plaintiff  must  aver  every  matter  which  is  requisite  to 

fafiAe  him  to  bring  the  action  (6). 

Then  with  respect  to  the  argument  derived  from  the 
cases  which  have  beep  cited  on  the  statute  of  limitations; — 
Hsyming  those  cases  to  be  law,  and  that  an  executor  may 
iinng  an  action  after  the  expiration  of  the  times  limited  by 
the  statute,  if  brought  withip  a  year  after  the  death  of  his 
testator,  where  the  first  action  has  abated; — the  authority 
far  such  actions  has  always  been  understood  to  rest  on  the 
eqai^  of  the  fourth  section  of  that  statute,  by  which,  ^'  If 
ia  any  action  judgment  be  given  for  the  plaintiff,  and  the 
atme  be  reversed  by  error,  or  a  verdict  pass  for  the  plain- 
tiff, and,  upon  matter  alleged  in  arrest  of  judgment,  the 
jdlgmrnt  be  given  against  the  plaintiff,  that  he  take  nothing 
I9  his  i^aint,  writ^  or  bill ;  or  if  any  of  the  said  actions  be 
or  shall  be  brought  by  original,  and  the  defendant  therein 
be  outlawed ;  that  in  all  such  cases  the  party  plaintiff,  his 
bets,  eiccutors,  or  administrators,  as  the  case  shall  require, 
■qr  commence  a  new  action  from  time  to  time  within  a 
IttifP    There  is  therefore  no  analogy  whatever  between 
tboM  cases  and  the  present. 

Bat  if  these  cases  on  the  statute  of  limitations  be  ex- 
•niaad,  they  will  be  found  of  doubtful  authority  for  the 
p<uiit  for  which  they  are  usually  cited. 

Ia  Kiru^  v.  Heyward  (the  case  most  relied  on),  the 
(^tirt  were  not  unanimous;  and  the  judgment  of  Treby,  J. 
(tbe  oaly  judgment  which  is  given)  was  upon  a  ground  not 
doable,  viz.  that  the  statute  is  satisfied  by  an  action  com- 

(•)  %  Wms.  Sauod.  63  a*  (6)  See  1  Com.  Dig.  title  **  Ac 

UOQ  upon  Statute,"  (A.  3.) 
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1834.        menced  within  the  six  years,  and  the  plaintiiF  is  thereby 

J^^^"^^^      set  at  larse  out  of  the  restraint  of  the  statute.     If  the 

Till-Adaic    -.    .     .      °  . ,    ,    .  .  J 

X7.  limitation   were  avoided    by  an   action   once  commenced 

Inhabitants  of  within  the  six  years,  the  4th  section  would  have  been  un- 

necessary.  And  in  Kinsey  v.  Ileyward,  the  judgment 
was  \x\X\n\2Xt\y  for  the  defendant, — upon  another  point,  it 
is  true.  So  also  in  Wilcocks  v.  Huggins  {a)  and  Matthews 
V.  Phillips  (b),  the  judgment  was  for  the  defendant.  And 
Gargrave  v.  Every  (c)  is  against  such  an  action  being 
maintainable.  [Patteson^J.  Lethbridge  v.  Chapman  (d)  is 
to  the  contrary.]  Gargrave  v.  Every  is  subsequent  to 
Lethbridge  v.  Chapman.  As  to  the  manner  in  which  some 
ancient  statutes  have  been  construed: — A  more  enlarged 
construction  has  always  been  given  to  them  than  to  modem 
statutes  wherein  the  language  is  more  precise.  This  dif- 
ference between  ancient  and  modern  statutes  is  remarked 
on  by  Lord  Ellenborongh,  in  Wilson  v.  Knubleyie),  If  any 
argument  is  to  be  derived  from  the  construction  of  statutes, 
it  is  in  favour  of  the  defendants.  The  23  Hen.  8,  c.  15, 
8.  ],  and  4  Jac.  1,  c.  3,  which  give  costs  to  defendants  on 
nonsuit  or  verdict,  have  been  held  not  to  give  costs  against 
executors  necessarily  suing  in  their  representative  character, 
as  the  statutes  relate  only  to  contracts  made  with,  or 
money  due  to  the  plaintiff (J)»  6  Geo.  4,  c.  50,  sec.  34, 
which  empowers  a  judge  to  certify  for  the  costs  of  a 
special  jury,  has  been  held  not  to  empower  him  to  certify 
in  case  of  nonsuit.  Wood  v.  Grimwood  (g).  8  Anne^  c  14,. 
sec.  4,  which  gives  an  action  of  debt  for  rent  against  a 
lessee  for  life,  has  been  held  not  to  extend  to  a  devisee  of 
a  rent  charge  for  life;  Webb  v.  Jiggs{K).  The  first  section 
of  that  statute,  which  relates  to  the  removal  of  goods  by 
the  sheriiF  in  executions  before  payment  of  rent,  has  been 
held  not  to  extend  to  seizure  under  mesne  process;  and  in 

(fl)  2  Str.  907.  (e)  7  East,  128,  134;  3  Smith, 

{b)  2Salk.  425.  123,5.  C. 
(c)  1  Lutw.  261.  (/)  Tidd,  992,  7th  edit. 

{d)  Fitzgiblion,  170.     And  see  {g)  10  Barn.  &  Cressw.  689. 

15  Vin.  Abridg.  103,  in  Margin.  [h)  4  Maule  &  Selw.  113. 
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Brandling  v.  Barrington  (a),    Lord   Tenterden   said,   "  I        i8S4. 

cannol   forbear  observing   that   1  think  there  is  always      ^"^^^^^^ 

danger  in  giving  effect  to  what  is  called  the  equity,  of  a  ^, 

statute,  and  that  it  is  much  safer  and  better  to  abide  by  Inhabitants  of 

Bbistol. 
the  plain  words,  although  the  legislature  might  possibly 

have  provided  for  other  cases,  had  their  attention  been 
directed  to  them.**     The  Court  expressed  a  similar  senti- 
ment  in    their  judgment   in  Rex  v.  Shephard{b).     No 
words  can  be  plainer  than  the  words  used  in  this  statute. 
There  is  no  room  for  doubt,  no  room  for  speculating  upon 
the  equity  of  the   statute.     The  statute,    in  giving  the 
action,  enjoins  the  qualification.     The  action  is  altogether 
founded  on  the  statute;  and  by  the  mle  above  alluded  to, 
the  plaintiff  is  bound  to  aver  every  thing  which  is  requi- 
ute  to  entitle  her  to  bring  it.     The  inhabitants  of  the 
hundred  are  a  fluctuating   body,   and  the  policy  of  the 
lioiitation  is  to  confine  the  liability  as  much  as  possible  to 
the  inhabitants  for  the  time  in  which  the  injury  was  done ; 
tod  it  would  be  in  contravention  of  that  policy  to  hold 
such  an  action  as  the  present  to  be  maintainable. 

Cokridge,  Serjt.,  in  reply.  There  are,  no  doubt,  cases 
in  which  a  strict  construction  has  been  put  upon  statutes. 
The  Court  will  always  looic  at  the  meaning  and  object  of 
t  statute  as  apparent  upon  the  face  of  it,  and  if  the  act  be 
of  a  remedial  nature,  will  give  full  ejict  to  that  object.  It 
18  said  that  if  this  had  not  been  made  a  felony,  and  the 
party  had  been  permitted  to  enforce  the  previous  civil 
remedy,  he  must  have  brought  trespass  quare  clausum 
fregit,  which  species  of  action  could  not  be  brought  by  ati 
executor.  Ejectione  firms  and  ejectment  may  be  main- 
tained by  an  executor,  and  are,  in  fact,  actions  of  trespass; 
fgf/oc'scaseCc),  Slade's  case(d),  £ro.  Abr.  Executor,  flA5(e). 

(a)  6  fiaro.  &  Cressw.  467.  4,  fo.  6,  pi.  1,)  in  which  Hankford, 

(i)  PtHtf  185.  J.,  said,  <'  The  execubr  of  tenatit 

(c)  9  Co.  Rep.  77  b.  by  ele^t  shall  have  trespass  on  the 

(<0  4  Ck>.  Rep.  93.  disseisin  of  his  testator  (upon  4 

(e)  Citing  7  H.  4,  6.  (H.  7  H.  E.  3,  c.  6.)    So,  here." 


Besides  it  is  A>uad  in  ijbe  <:aae^  dpAi  4I  ib^e  time  tfae  lio%kae 
w»9  de9troj£df  goocb  «iKi{  chalUl^  w«|-fi  49liU^<3^ed  al90« 
v.  [Jddi$Qn*   It  does  oot  appe^  that  tber^  weme  My  goofis 

^"  fiifiS  ""^  belonging  to  the  testator.]    Assumiog  It^at  ihe  de(ev4m^ 

if  right  with  respyect  to  the  principle  of  the  decisAoos  upop 
the  statute  of  linuj^tioQa^  the  preseiil  statute  and  the  ft:fi^ 
coding  statute  (c.  SO)  laust  be  takeo  to  be  ope  ^nacAviemtf 
af  they  ^er^  both  passed  ip  the  saiae  session*  A  cifEU 
ramady  o^ist^i-^^y  th?  first  statujte  that  remedy  is  ti^ea 
away^  a^d  by  tb^  second  i^otbc^  r^Aqtedy  w  aubftitut^. 
The  9ubstiMed  r^mi»iy  must  be  construjed  to  b^  as  e|t- 
topaive  as  the  former  ri^t  ^  oi^ton.  It  is  siud  that  th^ 
principle  upw  which  an  executor  is  idlowed  to  bripg  % 
second  actiott  canuojt  be  that  the  statutie  of  Umiti^iis  }m^ 
been  saUjfied  by  the  bringing  of  the  fower  actjion  by  ibe 
testator,  for  th«i.t  if  iJkat  were  sjqu  lihere  would  hwd  becMl 
110  oocnaiqn  ibr  the  4th  secUoo  of  the  atalute.  3tUt  Mi  nH 
the  cases  mc^ntioned  in  ;the  4th  sectian,  there  baa  been  mi 
actual  deci$io»  m  fa,vour  of  the  plaintiff,  though  that  4!^ 
cision  has  beiefp  ai(terwards  Fendeied  uuavaiUng.  [i^all«- 
son,  J.  They  are  all  cases  in  which  the  judgment  is  no  bar 
lo  auolher  action.]  Xt  h|is  beeu  atteuipted  to  controvert 
the  position,  that  the  .executor  can  bring  a  second  aolifMH 
withiu  a  year  after  his  testator's  4leath«  The  .positioii^ 
however^  is  laid  down  iu  Sehu^u's  Nisi  Prius(tf)  and  iu 
all  the  text  writ^s^  ^s  undoubted  law.  [Pottesai^  J.«  If 
the  bringing  of  an  ac^op  by  the  testfitor  within  six  y.aaii 
satisfied  the  statute  of  Inuitations^  what  authority  bad  4h^ 
Court  to  limit  the  aeooud  s^)tion  ,by  the  executor  to  one 
g^arf]  The  limit  of  ope  year  was  fixed  by  anal<^  to  .th^ 
,  old  Uw  of  jouineys«accompts.  If  a  writ  abated  without 
.the  default  of  the  plaintiff  or.dofQndantj  a  new  writ  might 
be.tuirGhased  from  the  Court  of  Chancary^  and  the  ae<KMid 
writ  was  held  to  be  a  continuance  of  the  first.  The  second 
writ  wad  to  be  sued  out  without  delay ^  and  the  Court  $^m 

(a)  7th  edit.  vol.  i,  145,  146. 
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io  ln«e  caandered  tkal  tin  eiecotor,  aWiaiigh  «ot  withia         ii34. 


the  bw  •€  jottraeyt-aocomptt,  was  boiMid  to  use  due 

fOMe  jn  kriagtog  «  seoood  actsM,  «id  Aat  lie  did  not  use  0. 

pTOfff  diligeooe  wsfesslK  ccMwneiicad  tlie  second  actiflfi  ^"jj^^iy '^^ 

mtbm  m  7ear<i^  fiponi  the  deatk  of  bis  testator.    In  Knight 

«•  Bmie{b),  Load  Mmm^eid  appears  dearly  io  bav«  tli«ii|^t 

tbat  tkere  «ras  soMif  period  of  tine  uritfiin  which  the  lex- 

soBtor  flanst  kriag  his  secoad  action,  where  the  first  action 

has  been  liMught  wilbin  Ibe  prescribed  fMviod,  and  has 

Cwr.  «db«  vulin 

Ob  a  sBbscyient  day. 

Laid  Dehman,  C  J.  delivered  the  judgm^it  of  the 
Coart  as  loUowa. — Two  questions  ame  in  this  case. 
first,  Wliotber  4be  ^seaUwr  of  a  leroior  can  in  any  case 
■siatain  am  «oUon  upon  7  and  8  Geo.  4»  c.  31,  s.  9,  for 
ashgury  anstained  in  the  lifiMime  of  his  testator.  2iidlyi 
Wbalbflr,  if  such  action  be  duly  coosonenced  and  |iroBe- 
-eaisd  hf  the  terasoCf  and  abates  by  bis  death  more  than 
Aise  ralflodsr  months  after  the  offence  committed,  his 
cncator  -catt  bring  m  fresh  action. 

As  we  me  all  of  opinion  that  the  defendants  are  entitled 
ts^ar  jndgoieDt  on  tbe  second  question^  it  is  4inneces8ary 
lseonsider>the  firat 

TUs  question  depends  upcn  the  construction  which  Second  point. 
•iflbtto  be  put -upon  the  following  firoi>iso  contained  in 
Mian  S.  ^  Pfo? ided  also  that  no  person  shall  be  enabled 
Is  hnng  any  such  actioi^  unless  he  shall  commence  the 
BBS  witbm  4hree  calendar  months  after  tbe  oonunission  of 
ib'aSMoe.''  The  words  of  this  section  are  plain ;  and  it 
cmat  be  prateiided  that  the  plaintiff  is  brought  ^within  the 
tdter  af  die  enactment.  But  the  question  ii^,  whether  the 
plaintiff  may  bring  this  action  by  analogy  to  the  decisions 

(•)  A  jear,  or  nulier  a  jiear  and      reasonable  time  for  a  great  variety 
*^»  spfMn  to  hafe  been  coiv-      of  purposes, 
^i^  h|  the  oenunon  law  as  a         {^)  2  Covip,  738. 
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1834.        on  the  general  statute  of  limitations  (a),  under  which  an 
-,      '^      executor  is  held  to  have  a  year  to  commence  a  fresh  action 
V.  after  the  death  of  his  testator^  though  the  time  of  limitation 

Bristol      "^^  *"  *®  intermediate  time  have  elapsed.     In  order  to 
ascertain  whether  such  analogy  can  assist  the  plaintiff,  it  is 
necessary  to  consider  the  grounds  upon  which  the  decisions 
on  the  statute  of  limitations  have  proceeded.    In  Kinsey  v. 
Heytcard  (/;),  Treby,  C.  J.^  in  giving  his  judgment,  inti- 
mates that  when  once  the  proviso  in  that  statute  is  com- 
plied with  by  the  commencement  of  an  action  within  due 
time,  ''  the  party  is  out  of  the  purview  of  the  act,"  and 
'^  set  at  liberty  out  of  the  restraint  of  the  statute.**     But  it 
is  plain,  that  if  such  were  so,  the  4th  section^  which  enables 
a  plaintiff,  his  heirs  or  executors,  to  bring  a  fresh  action 
within  a  year,  where  the  judgment  has  been  arrested  or 
reversed  on  error,  or  the  defendant  has  been  outlawed  and 
has  reversed  the  outlawry,  would  have  been  unnecessary. 
And  again,  if  *^  the  party  were  set  at  liberty  out  of  there* 
strainl  of  the  statute,'*  the  Court  could  have  no  power  to 
restrict  the  bringing  of  the  fresh  action  to  any  given  time; 
which  restriction,  however,  was  imposed  in  the  same  case 
of  Kinsey  v.  Heyward.    We  think  that  the  true  ground  of 
such  decisions  is  rather  to  be  collected  from  what  is  said 
in  Wilcocks  v.  Huggins{c),  viz.  that  they  proceed   upon 
the  equity  of  the  4th  section;   and  that  the  Courts  have 
extended  that  section  to  the  case  of  an  executor  whose 
testator  has  died  pending  an  action  brought  by  him,  which, 
though  not  within  the  words  of  the  section,  was  evidently 
within  the  mischief  intended  to  be  remedied.    The  restric- 
tion imposed  by  the  Courts,  of  a  year,  leads  strongly  to 
such  a  conclusion,  and  cannot  be  accounted  for  by  refer- 
ence to  the  old  doctrine  of  joumeys-accompts,  which  is 
not  applicable  where  the  plaintiff  in  an  action  dies  ((i). 

(a)  21  Jac.  1,  c.  16,  sec.  3  &  4.  eer*s  case,  6  Co.  Rep.  10,  and  per 

(6)  1  Lord  Rayin.  433.  Treby,  C.  J.  Anon.  12  Mod.  ji29. 

(c)  2  Stra.  907.  But  Lord  Coke  refers   to  three 

M)  Ace.  per  Lord  Coke  in  Spen^  cases  as  supporting  this  position. 
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This  being  the  case,  it  becomes  necessary  to  see  whether 

there  be  any  provision  in  7  &  8  Geo.  4,  c.  3\,  which  gives 

the  plaintiff  power  to  commence  a  fresh  action  under  cir-  v. 

cumstancea  similar  to  those  stoted  in  21  Jac.  1,  c.  l6,  s.  4,  In^hitants  of 

,  .    ,,  .  Bbistol. 

apoo  which  any  such  equitable  construction  can  be  placed* 

None  such  has  been  found ;  and  we  cannot  decide  this  case 

io  fiivoar  of  the  plaintiff  without  holding,  that  in  all  cases 

where  an  act   of  parliament  gives  an  action   to  a  party 

grieved,  to  be  commenced  within  a  certain  time,  and  such 

Ktion  is  commenced  within  the  time,  and  either  the  action 

abates  by  death  of  the  plaintiff,  or  judgment  is  arrested  or 

reiened,  a  fresh  action  may  be  brought  after  the  limited 

tioie;  a  proposition  for  which  we  cannot  find  any  authority. 

In  this  instance  also  there  is  still  less  ground  for  so  holding, 

bccanse  die  action  lies  not  at  common  law,  and  can  only 

be  mamtained  by  virtue  of  the  act  of  parliament,  in  which 


a&  of  which  are  cases  of  abate- 
ant  bj  the  death  of  the  tenant 
tt  ie/admU,  and  in  all  of  which 
tbtwrit  by  joaroeys-accoippts  was 
ifaerf,  and  nothing  was  said  as 
to  the  death  of  the  plaintiff';  and 
Lofd  TMy  refers  to  Rastell,  417, 
iar,Mid  Cro.  £1. 174,— JRosletf  be- 
iii|  slent  as  to  plaintiff,— t^d  the 
cue  io  Cro.  Eliz.  174  (Walier 
MMs  case)  being  as  follows — 
'^Cmper  mored  that  W.  M.  bad 
Woi^t  a  qoare  impedic,  and  died 
pndiflg  the  writ;  and  he  prayed 
to  bite  another  writ  by  journejrs- 
■ccompts  for  his  executors ;  for  he 
and  he  coold  not  have  it  but  by 
tW  allowance  of  the  Court.  And 
^Comt  granted  it,  but  said  <  re- 
Bttd  well,  if  it  lieth  in  this  case  or 
>oc»  and  in  what  foim  the  writ 
ihiDW 

Io  Wikocki  V.  Huggint  (anief 
14By150)^as  reported  in  Fitzgibbon, 
^  Itt,  J.  says,  ''  I  think  it 
{^  setioa  ly  the  ezecotor  on  a 


bill  of  exchange  after  an  action  Joumeys-ac- 
abated  by  death  of  testator)  should  compU. 
be  in  the  nature  of  journeys-ac« 
comptSy  which  is  a  taking  up  and 
pursuing  of  the  old  action  in  a 
reasonable  time,  which  is  to  be 
discerned  by  the  discretion  of  the 
justices.'^  And  in  1  Brownl.  Rep. 
158,  it  is  said,  that  in  quare  im- 
pedit,  a  writ  by  joumeys-accumpts 
lies  upon  the  death  of  the  testator. 
Where  an  action  has  abated  by 
the  death  of  cue  of  several  plain- 
tiffs or  demandants,  the  survivor 
may  sue  out  his  writ  of  joumeys- 
accoropts.  So,  where  the  first  ac- 
tion abates  by  the  deatli  of  one 
of  several  defendants  or  tenants. 
Whether  this  process  lies  upon 
the  death  of  a  sole  tenant  or 
defendant,  does  not  seem  to  be 
equally  clear.  Vide  DayreU  and 
TAiim's  case,  1  Leon.  22;  F.  N.  B. 
32  C;  Bro.  Abr.  /tT/ie  Joumeys-ac- 
compts;  Com.  Dig.  tit,  Abate- 
mept  (P.);  post^  158  {h). 
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the  time  of  cotmiieiicing  it  »  made  a  condition  precedent. 
TiLL-A  ^'  ^®  Knight  ▼.  Ifn^e  («),  that  wa«  a  case  in  which  dw 

V.  same  plaintiff  sued  the  representative  of  the  onginal  de- 

*^^||JJJ^  ^  fendant,  and  to  which  the  doctrine  of  jooraeTSHMxnaiplaaiiBkit 

possibly  i^ppiy(^);  and  indeed  the  dedmon  in  tinit  ease 
was  against  the  plaintiff  on  account  of  the  too  greai  lapse 
of  time.  Upon  the  wholes  therefore,  we  are  of  opiMOU 
that  judgment  must  be  entered  for  the  defcndanu. 


Judgment  for  the  defendanta. 


(«)  Cowp.  738. 

(6)  DionUe  la  Rivere  brought 
quare  impe<!it  against  I%e  Prior 
ff  St.  John  efjemtalem ;  and  tipon 
pieaarty  before  action  brought 
being  pleaded,  replied  a  former 
writ  soed  out  against  the  defend- 
ant •  predecessor,  and  continued 
by  joumevs-accompts^  P.  10  E.  3, 
fo.  16  a,  pi.  5.     But  in  8  H.  5y 


fo.  a  a,  pi.  a3»  BsAuv^oa,  C.  &  ap- 
pears to  have  considered  that  in 
every  case  where  a  sait  had  abated 
by  the  act  of  God,  a  writ  by  Joiir-> 
neys  acoompts  raig^t  be  seed  oat. 
The  reason  that  no  cases  occur  of 
such  writs  being  sued  oat  by  ex- 
ecutors, may  be,  that  there  were 
few  cases,  where  executors  could 
suoi  in  which  time  was  material. 


The  King  v.  Henry  Wyndham  Gwyer  and  Samuel 

Manlby. 

ratSlfnMr  A. P PEAL  against  the  accounts  of  Henry  WyndiMm 

one  of  three     Gwyer  and  Samuei  Manley,  two  of  the  overseers  of  the 

rates   made 

during  a  particular  year,  but  afterwards  continuing  to  be  a  regular  rated  inhabitant^  b 
entitled  to  appeal  against  the  accounts  of  the  overseers  for  the  whole  of  that  year,  and 
may  object  to  the  dlowance  of  charges  for  the  making  and  collecting  of  those  rates 
to  which  he  was  not  himself  assessed; 

An  overseer  cannot  charge  the  parish  with  a  sum  bonft  fide  paid  by  him  to  otfaar 
persons  for  making  a  poor-rate. 

Nor  can  he  charge  a  sum  so  paid  for  making  two  divisions  of  the  same. 

Nor,  a  sum  paid  for  making  a  copy  for  collectors. 

Nor,  a  sum  paid  to  an  accountant  for  examining,  making  up,  and  entering  (he  ac- 
counts of  the  yeWf  and  list  of  defaulters. 

Nor,  a  Doundaoe  paid  to  persons  employed  in  collecting  the  rates. 

Although  it  is  found  bv  tne  sessions  that  the  chai^ges  are  fair  and  reasonable,  and 
that  the  overseers  required  assistance. 

Nor  can  a  vestry,  even  though  all  the  then-rated  inhabitants  be  present^  authorise 
the  overseers  to  charge  the  perish  with  such  expenses. 


the  Ktivo 
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fwrisb  of  Bedminsteri  Somerset,  for  the  year  commenemg         18^4. 

£5  March,  1832,  and  ending  25  March,  19)3.     The  ap- 

pdhM  was  a  parishioner  of  Beditimster,  and  rated  in  the     '""^7 

MMPBd  only  of  three  rate*  made  during  the  year.    The  first    ^JTi*^?^ 

HUB  WWB  ralMle  96  April,  1832;  the  second,  4  October, 

1832;  and  the  third,  11  February,  1833.    The  appelfanit 

Vis  ibo  fftted  2d  Mdrcb,  1833,  and  fh>m  tbiit  time  to  the 

tee  of  tfie  appeal.    Some  of  the  items  oljeeted  to  in  the 

aolice  of  apjpHil,  dnd  which  winre  disallowed  by  the  ses^ 

Am^  w«re  the  followiog!-^ 

6L  0#.  for  tmkh^g  the  second  atid  third  poor-rates. 

M.  5#.  for  tifaking  two  dftisions  of  the  same. 

31.  lOf.  for  mikitig  a  topj  of  the  Mid  rateff  for  th^  cot 
lectors. 

12f.  fli.  pttid  to  aecomttimt  for  exanrining,  making  np, 
mi  Bering  the  accounts  of  the  year,  and  a  list  of  de- 
faolters  in  the  thi^e  rates. 

GBL   19«.  9^.    pttid   poundage   for   collecting   2679/. 

331.  U.  3<f.  paid  poundage  for  collecting  \Q84l.  2^.  9d. 
111.  13a.  Oci.  paid  poundage  for  collecting  467/«  3«.  1  lei. 
The  parish  is  twenty^one  miles  in  circumference,  and 
caatuna  a  populatioo  of  thirteen  thousand  persons.    The 
mat  collected  for  the  relief  of  the  poor  amounted  in  each 
jear  to  80001.  and  upwards.     In  the  year,  from  March, 
IHM,  to  March,  1833^  there  were,  as  usual,  two  church- 
tthfens  and  four  overseers.    Before  this  year  the  parish 
M  an  HuUiani  overseer,  but  there  was  no  evidence  of  his 
iplNrintitient*    The  parifth  had  employed  an  accountant  to 
■Ike  top  thdr  accounts  $  and  when  a  new  rate  was  made  the 
•Mahtatit  was  employed  to  draw  out  a  list  of  defaulters, 
M  itteh  liats^  for  the  three  rates  made  in  this  yeari  occu- 
pied 150  folio  sheets.     In  this  year  the  vestry  allowed  a 
^  a  salary  of  501.  to  assist  the  overseer;  but  it  was  no 
pvt  of  hia  dtttyi  as  clerk,  to  do  any  business  for  which  any 
rf  thi  sttAa*  uhort  mentiotied  at«  charged*    The  aflfhirs  of 
^  parish  am  managed  by  a  conAmon«law  vestry;  and  at  a 


The  Kim  a 


160  CASES  IN  THE  KING's  BENCH, 

1834.        vestry  duly  held  on  2  April,  1832,  the  vestry  came  to  the 

following  resolution. 

vV  ^^  That  in  the  present  embarrassed  state  of  the  parish  no 

GwTER  and    aggigtant  overseer  or  overseers  be  elected,  but  that  power 

be  given  to  the  present  overseers  to  call  in  what  assistance 

they  may  stand  in  need  of." 

This  was  signed  by  the  chairman  of  the  meeting,  and  re- 
mained in  the  book  in  which  the  resolutions  of  the  parish 
were  generally  entered,  and  which  each  parishioner  had 
power  to  inspect.  Under  the  authority  of  this  resolutioDi 
the  several  «ums  hereinbefore  mentioned  were  expended  by 
the  overseers, — who  required  assistance.  The  sums  charged 
for  poundage  were  paid  to  collectors  for  collecting  moneys 
due  on  the  three  rates. 

Besides  the  general  resolution  before  mentioned,  the 
vestry,  duly  held  on  9th  September,  1831,  came  to  the  foU 
lowing  resolution,  which  was  entered  in  the  same  book. 

*'  Resolved,  that  Mr.  Harpur  be  paid  and  allowed  at  the 
rate  of  6d,  in  the  pound  upon  all  sums  collected, — including 
the  expenses  incident  to  proceedings  before  magistratea,— 
and  that  the  same  be  allowed  in  the  overseer's  accounts.'' 

This  resolution  has  never  been  rescinded;  and  Harpur 
collected  the  rates,  and  was  paid  such  poundage  up  to  the 
4th  October,  1832;  and  he  also  collected  the  first  rate,  and 
received,  as  poundage,  the  sum  of  66L  IQs.  9d. 

On  4  October,  1832,  at  a  similar  vestry  it  was  resolved| 
that  a  rate  of  4s.  in  the  pound  should  be  granted  to  the 
overseers  for  the  relief  of  the  poor;  and  that  the  sum  of  4dL 
in  the  pound  should  be  allowed  to  the  overseers  for  collect- 
ing the  same.  The  rate  was  collected  by  certain  collectors^ 
who  received  for  their  labour  the  above  sum  of  33/.  1^.  Sd., 
— being  the  amount  of  4d.  in  the  pound  on  moneys  collected 
by  them  upon  the  said  rate. 

21  February,  1833.  At  a  meeting  of  the  same  vestry,  it 
was  resolved,  that  Mr.  James  Blake  and  Mr.  John  Hurford 
should  be  appointed  collectors  for  the  third  rate  for  the 
then  present  year,  and  that  they  should  be  respectively  paid 
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the  sum  of  6d.  in  the  pound  on  the  amount  of  their  collec-         1834. 

tjon,  and  that  the  sum  should  be  allowed  in  the  then  over-     ^^^T^^C"^ 
,  „     ^^.  ,,  ,  .  The  Kino 

seer  %  accounts.       1  he  appellant  was  present  at  this  meet-  «. 

ing,  but  did  not  sign  the  resolution.  ^iJJ^*^^  *"^ 

Under  the  sanction  of  this  resolution  Blake  and  Harford 

collected  the  third  rate,  and  received  1  M,  \S$.  6d,,  being  the 

pooodage  on  their  respective  collections. 

All  the  sums  hereinbefore  mentioned  were  paid  by  the 

overseers  to  other  persons  for  work  bomjide  done,  and  the 

diarges  are  reasonable  and  fair. 
The  question  for  the  opinion  of  the  Court  is,  whether, 

under  any  of  these  resolutions  or  otherwise,  the  overseers 

hid  anj  authority  to  include  these  items,  or  any  of  them,  in 

their  accounts.  If  they  had  no  such  authority,  the  order 
of  sessions  to  be  confirmed.  If  they  had  such  authority, 
then  the  order  of  sessions  for  disallowing  the  same  to  be 
amended,  by  allowing  such  items  as  the  Court  shall  think 
the  overseers  bad  power  to  order. 

Jeremy  and  Moody  in  support  of  the  order  of  sessions. 
The  charges  disallowed  by  the  sessions  were  illegal;  being 
for  sums  paid  by  the  overseers  for  the  doing  by  deputy  that 
which  it  was  their  duty  as  overseers  to  perform  personally. 
The  circumstances  of  the  sums  having  been  paid  for  work 
bonafide  done  by  others,  and  of  the  charges  being  fair  and 
reasonable,  are  immaterial.  The  fact  of  their  requiring  assist- 
ance is  also  immaterial.  The  law  has  thrown  upon  the 
oferseer  certain  duties,  and  he  is  bound  to  perform  them 
persoQally ;  or  if  he  requires  assistance,  then  he  is  bound 
penonaliy  to  bear  the  expense  of  having  such  assistance. 
Nor  is  it  material  that  the  vestry  had,  in  point  of  fact,  au- 
thorized the  incurring  of  these  expenses,  for  the  vestry  had 
BO  fower  by  law  to  do  so.  If  it  is  deemed  expedient  in 
any  parish  to  call  in  assistants  for  the  purpose  of  aiding  the 

Oferseers  in  the  execution  of  their  office,  such  assistants  (a) 

(i)  As  to  asBittant  overseen,  see     RyL  432;  7  Barnw.  &  Cressw. 
Senrft  V.  Eimvd9f  1  Mann.  &     586. 
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1834.         must  be  elected  and  appointed  in  the  manner  directed  by 

Th   K  ^^  ^^^'  ^'  ^'   ^^'  ^*  ^(^^*     Cliarges  for  taw  expenses  in- 

V.  curred  by  the  overseers  are  allowable  on  the  ground  of  ne- 

Manley.  cessity,  arising  out  of  the  statute  of  Id  &  14  Car.  II.  c.  12. 
Items  such  as  those  which  the  sessions  have  in  this  case 
rejected  from  the  overseer's  acounts,  have  never  been  al- 
lowed by  the  Court.  There  were  cited,  in  the  course  of  the 
argument,  the  cases  of  Rex  v.  Welch  (6),  Rex  v.  Glyde{c), 
Rex  V.  The  Earl  of  Ashburnham  (d),  Rex  v.  St  Pc#«r"f, 
Chichester  (e),  Rex  v.  Bird(f),  and  Rex  v.  JBsser(g). 

Rogers  and  Bere,  contrd.  Three  points  mutt  be  decided 
by  the  Court,  before  this  order  of  sessions  can  be  con- 
firmed; viz.  that  the  resolutions  of  the  vestry  are  not  bimt' 
ing  upon  the  parish ; — that  all  the  items  disallowed  relate 
to  the  duty  and  office  of  overseers;  and  that  a  party  not 
rated  at  the  time  of  the  expenditure  can  be  a  party  ag" 
grieved,  so  as  to  entitle  him  to  object  to  the  allowance  of 
items  in  the  overseers'  account  charging  such  expenditure 
to  the  parish.  If  any  one  of  the  items  disallowed  be  a  legal 
item,  or  if  any  one  have  been  rejected  by  the  sessions  upon 
the  objection  of  a  party  not  entitled  to  appeal,  the  order  of 
sessions  cannot  be  confirmed. 

(a)  Which  authorizes  the  inha-  rates.    The  section  then  enables 
bitants  of  any  parish  in  vestry  a^  tlie  assistant  overseer  or  overtaen 
sembled,  to  nominate  and  elect  so  appointed  to  perform  all  such 
any  discreet  person  or  person's  to  of  the  duties  of  overseers  of  the 
be  assistant  overseer  or  overseers,  poor  as  shall  be  expressed  in  the 
and  to  determine  and  specify  the  warrant  of  appointment;  and  em- 
duties   to  be  by  him  performed,  powers  the  inhabitants,  upon  the 
and  to  fix  such  yearly  salary  as  nomination  and  election  by  them 
they  shall  think  fit;  and  empowers  of  such  assistant  overseer  or  over- 
any  two  justices,  by  warrant  under  seers,  to  take  security  from  him  or 
their  hands  and  seals,  tu  appoint  them  for  the  faithfnl  ezeoatioo  sf 
any  person  or  persons  who  shall  his  or  their  office.  .i 
be  so  nominated  and  elected  to  be          (b)  1  Bott's  P.  L.  pi.  354. 
assistant  overseer  or  overseers,  for          (c)  2  Maule  &  Selw.  393,  n. 
such  purposes,  and  wiih  such  sa-          (d)  S  Nolan,  P.  L.  369. 
lary  as  shall  have  been  fixed  by          (c)  1  Bott,  31. 
the  inhabitants  in  vestry,  such  sa-          (/)  2  Barn.  &  Alder.  529. 
lary  to  be  paid  out  of  the  poor-          (g)  4T.  R.  591. 
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I.   The  resolutions  of  the  vestry  are  binding  upon  the        1884. 

whole  parish.    The  vestry  in  this  parish  was  a  common      ^"^v-^/ 

hw  vestry,  that  is^  an  assembly  of  the  whole  parish  met  i;. 

together,  for  the  ilispatch  of  the  affairs  of  the  parish.     The    ^^^*»  «nd 

ouyority  present  at  such  a  vestry  have  power  to  bind  the  pj^^     ^^ . 

whole  parish,  when  the  thing  resolved  upon  by  such  majo-  Whether 

fity  is  not  in  itself  positively  illegal;  4  Burn's  Ecclesiastical  ^resolutions 

Law,  9;  4  Viner's  Abridgement,  525;  Rogers  v.  Dave-  of  vestry. 

mmt((g);   WUkinson  v.  Malin  (&).     If  the  vestry  had,  in  this 

CMe,  autborized  an  extravagant  expenditure  by  the  parish 

officers,  it  might,  nevertheless,  have  been  disallowed  upon 

i|ipeal  against  the  overseer's  accounts.     Here  the  sessions 

ktte  found  that  the  assistance  charged  for  was  required, 

ad  the  charges  were  fair  and  reasonable.     Some  of  the 

cases  cited  on  the  other  side  shew  that  a  vestry  cannot  ap- 

pobt  officers  to  assist  the  overseers  at  Jixed  salaries,  more 

especially  where  the  full  number  of  two  churchwardens  and        ^ 

fcnr  overseers  have  not  been  appointed ;  but  they  do  not 

eMtblisb  the  position  that  a  vestry  cannot  authorize  the  in- 

carriog  expense  for  such  incidental  assistance  as  may  from 

time  to  time  be  requisite  for  the  due  performance  of  the 

daty  of  the  overseers. 

II.  The  charges  disallowed  are  not  all  of  them  for  the  Second  point: 

performance  of  duties  which  the  overseers  are  bound  to  ^''**™r 
^  ,  ^         charges  for 

perfonn  bjf  themselves.     Some  of  the  items  are  for  things  matters  re- 
dooe  for  the  benefit  of  the   parish,    which  an   overseer  ^^"office  of' ^ 
would  not  be  bound  to  do  in  his  own  proper  person.    The  overseers, 
pviih  bad,  in  this  instance,  availed  themselves  of  all  the 
fritaitous  service  which  the  law  puts  within  their  reach; 
for  they  bad  appointed  the  full  number  of  two  churchwar- 
ifots  and  four  overseers,  and  it  is  found  by  the  sessions  that 
the  several  sums  disallowed  by  them  were  paid  by  the  over- 
seen, who  required  assistance,  for  work  bon&  fide  done  by 
other  persons.    This  expenditure  was,  therefore,  necessarily 
Bcorred  by  the  overseers  in  the  execution  of  their  office; 
^  they  ought,  therefore,  as  in  the  case  of  law  expenses,  to 

(a)  1  Mod.  194.  (b)  <3  Cromp.  &  Jen .  653. 
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1834.        be  reimbursed  by  the  parisli.    The  cases  which  have  I>een 
^"^^"^^^      cited  contr^,  are  all  distinguishable. 

,;.  in.  The  appellant  was  not  entitled  to  object  to  the  aU 

GwTEB  and    Jowance  of  items  of  expenditure  charged  upon  rates  to 

Third  point:     ^^'^^  ^^  ^><^  ^^^  contribute.    It  appears  from  the  case  that 

Competency  of  the  appellant  was  assessed  in  one  only  of  the  three  rates 

F"  /      ¥V^     made  during  the  year  over  which  these  overseers*  accounts 

extended.  The  act(/i)  gives  the  right  of  appeal  against  a 
rate  to  any  person  aggrieved  by  it,  or  objecting  to  any 
persons  being  put  in,  or  left  out,  of  the  rate,  or  to  the  sum 
charged  on  any  person  therein,  or  by  any  thing  doing  or 
omitted  by  the  overseers  or  justices.  It  has  been  held 
that  a  stranger  is  not  entitled  to  the  appeal  which  is  given 
by  this  act ;  and  such,  except  only  as  to  one  of  the  rates 
to  items  in  the  expenditure  of  which  he  objects,  the  appel- 
lant in  this  case  was. 

Lord  Denman,  C.  J. — The  first  objection  taken  is, 
that  the  appellant  was  not  a  rated  parishioner  during  the 
whote  of  the  time  over  which  the  accounts  of  these  overseers 
extend.  It  appears  that  he  was  a  parishioner  during  a  part 
of  the  time  only,  and  rated  in  only  one  of  the  rates  made 
during  the  year;  but  that  he  was  rated  on  the  25th  March, 
1 833,  and  from  that  time  to  the  time  of  the  appeal. 

Now  the  question  is,  whether  he  can  be  heard  at  all  to 
object  to  items  of  expenditure  supposed  to  be  chargeable 
upon  those  rates  that  were  levied  during  the  period  when 
he  was  not  a  parishioner.  It  appears  to  me  that  he  is  at 
liberty  to  do  so,  for  he  has  an  interest  in  the  expenditure  of 
the  money  in  the  hands  of  the  overseers,  inasmuch  as  bis 
own  assessment  will  be  larger  if  the  surplus  that  should  re- 
main after  the  former  assessment  is  reduced,  below  what  it 
would  otherwise  be,  by  illegal  payments.  I  therefore  think 
that  if  there  is  a  good  ground  of  appeal  against  the  ac* 
counts,  a  party  who  is  a  rated  inhabitant,  is  not  precluded 
from  appealing  by  his  not  being  rated  for  the  same  period* 

(a)  J  7  Geo.  2,  0.38,8.4. 
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Theo  the  question  is,  whether  the  sessions  have  done         1334. 
r^ht  in  disallowing  the  expenses  in  question.     (His  lord-      ^-^^v*^^ 
ship  here  enumerated  the  items  stated  in  the  case.)    There  ^^ 

ire  some  circumstances  stated  which  go  to  make  it  appear    ^JJ^"^*  ""^ 
eitremely  reasonable  that  the  overseers  should  be  allowed 
expenses  of  this  nature,  or  some  of  them,  if  not  all;  but  the 
question,  in  the  first  place,  is,  whether  they  had  any  power 
to  charge  such  expenses  against  the  parish.    A  case  may 
veiy  easily  be  supposed,  in  which  a  very  heavy  burden  is 
cist  upon  overseers  in  the  execution  of  their  office;  but 
idll,  unless  the  law  has  made  some  provision  for  their  being 
paid  for  during  that  duty,  they  must  do  it  gratuitously.    I 
cumot  distinguish  in  principle  between  a  refusal  by  the 
Court  to  allow  overseers  to  receive  a  salary  for  doing  work 
which  the  law  requires  them  to  do  without  gratuity,  and  a 
refusal  to  allow  them  to  employ  other  persons  to  do  the 
work  at  the  public  expense. 

The  two  cases  amount  to  the  same  thing  in  principle.  If 
overseers  cannot  be  allowed  a  salary^  neither  can  they  be 
allowed  to  employ  another  person  at  a  salary,  for  they 
cannot  do  obliquely  what  they  are  not  allowed  to  do  di- 
rectly. Rex  V.  Welch^  Rex  v.  jishburuham,  and  the  other 
cases  referred  to,  are,  I  tliink,  not  to  be  got  over.  Those 
cases,  and  especially  what  fell  from  Lord  Tenierden  in  Rex 
V.  Clyde,  are  quite  clear  and  decisive  upon  the  point. 

But  then  it  is  said  that  the  patish  have  authorized  this 

eipeoditure;  but  in  the  cases  which  have  been  cited,  and 

particularly  in  Rex  v.  Welch,  the  vestry  had,  in  the  same 

Banner,  in  point  of  fact,  sanctioned  the  expenditure  which 

wu  afterwards  disallowed.     It  is  not  properly  within  the 

jmtdiction  of  a  vestry  meeting,  though  duly  assembled,  to 

tax  all  the  parishioners  in  this  manner.     It  is  impossible  to 

Bake  this  a  matter  of  contract,  and  say,  that  because  the 

^tttry  voted  that  the  overseers  should  be  allowed  to  expend 

tlus  money,  and  to  insert  the  items  in  their  accounts,  the 

OTerseers  have  a  right  so  to  do  against  any  person  who,  not 

kiTiag  been  a  consenting  party  to  that  vote,  thinks  proper 
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1834.        afterwards  to  appeal  against  it     It  is  true  that  the  majority 

^"^■^^^      of  a  vestry  may  bind  the  minority,  but  that  is  only  in 

9.  matters  within  the  jurisdiction  of  the  vestry  at  large.     The 

^^^■*  and    Yestry  has  not  the  power  to  impose  burdens  and  taxes  of 

this  kind  on  the  rest  of  the  parish. 

It  is  not  (nor  was  it  possible  that  it  should  be)  cootetidcd, 
on  the  part  of  the  officers,  that  they  can  bring  themseWea 
within  the  7th  section  of  the  59  Geo.  3.  It  is  unforttmate 
that  the  parish  have  not  appointed  an  assistant  overseer 
with  a  salary,  under  the  authority  of  that  section.  Socfa 
would  have  been  the  most  wise  and  most  prudent  course 
for  the  parish  to  pursue. 

These  expenses, — however  reasonable  the  charges  may 
be, — however  necessary  the  incurring  them  may  have  been, 
— however  much  it  may  have  been  for  the  benefit  of  the 
parish  that  they  should  be  incurred,  are  not  such  as  tbe 
overseers  are  entitled  by  law  to  charge  to  the  parish. 

Taunton,  J. — I  cannot  but  regret,  in  this  particular  in- 
stance, that  the  overseers  nre  not  entitled  to  reimbursement, 
because  it  is  found  that  the  charges  are  fair  and  reasonable, 
and  that  the  different  items  of  charge  were  bon&  lide  in- 
curred. Whatever  may  heourfeeling  upon  the  subject,  tbe 
items  cannot  be  allowed  if  the  Court  sees  that  they  are  not 
necessarily  connected  with  the  execution  of  the  office  of  the 
overseers.  In  the  book  before  me  (the  Law  of  the  Relief  and 
Settlement  of  the  Poor,  by  Mr.  Wilcocks,)  I  find  this  stated, 
which  appears  to  me  to  be  extremely  correct  and  very 
neatly  worded.  <'  They  (overseers)  are  entitled  to  charge  in 
their  accounts  whatever  they  have  spent  for  the  parish 
under  the  direction  of  any  statute,  order  of  justices,  or 
legal  process;  whatever  they  have  honik  fide  and  legally 
disbursed  in  relieving  paupers,  where  it  was  their  duty  to 
relieve,  in  providing  stock  for  the  children  of  indigent 
parents,  and  persons  having  no  means  of  gaining  a  hveli- 
hood,  in  the  diposal  of  stock  for  these  purposes, — for  the 
costs  of  orders  of  maintenance  or  removal^  or  of  an  appeal^ 
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though  decided  against  thein,  unless  they  have  been  guilty         1834. 
of  gross  misconduct  or  of  neglecting  to  consult  the  vestry      j^   v 
as  to  the  propriety  of  proceeding  in  it  vifhen  there  was  con-  v. 

▼cDieot  opportunity, — in  repaying  the  legal  disbursements      ]^][^^^ 
of  coostables,  and  all  other  money  fairly  laid  out  in  the 
teiuiess  of  the  parish*'* 

Then,  with  respect  to  constables,  he  puts  instances  by 

mMj  of  illustration :    '^  They  may  charge  what  they  have 

legally  pud  a  constable  in  the  parish  account,  such  as  the 

espense  necessarily  incurred   in   relieving  and   conveying 

vagrants,  but  not  the  expense  incurred  by  a  constable  in 

kringiDg  an  action  which  he  is  not  required  by  the  statute 

or  directed  by  the  vestry  to  prosecute.    They  may  charge 

the  amount  of  a  salary  granted  to  an  assistant  overseer  ap« 

pointed  in  pursuance  of  the  statute,  but  not  to  an  assistant 

overseer  otherwise  appointed ;  nor  can  they  charge  a  salary, 

or  any  other  remuneration  for  their  own  services,  but  merely 

uch  expeiues  as  they  have  necessarily  incurred  in  the  execU' 

tim  of  their  office.'' 

All  these  different  propositions  which  I  have  read  from 
ikii  book,  appear  to  be  supported  by  the  cases  which  are 
there  cited,  particularly  those  cases  which  have  been  men« 
tiooedin  the  argument  to-day.     Now,  it  appears  to  me, 
Ihtt  none  of  those  charges  relate  to  that  part  of  the  per- 
•ooal  duty  of  overseers  which  it  was  utterly  impossible  for 
them  to  discharge  without  assistance.     I  apprehend  it  to 
be  dear  that  it  was  the  business  of  the  overseers  to  make 
the  rates,  and  not  to  employ  some  other  person,  an  account- 
tat  fcc.,  for  that  purpose.     It  would  be  a  different  thing  if, 
in  order  to  make  the  rate,  the  vestry  should  order  the  parish 
lo  be  Murveyed,  and  order  the  expenses  of  that  survey  to  be 
paid.   I  think  that  it  is  also  a  part  of  the  personal  duty  of  the 
overseers  to  collect  the  rate;  and  therefore  the  charge  for 
pomdage  appears  to  me  to  be  altogether  without  authority. 
When  a  public  officer  is  called  upon  by  statute  to  do  parti- 
cahr  items  of  duty,  he  must  do  them,  and  unless  the  sta- 
late  gifes  a  gratuity,   he  must  do  them  without  fee  or 
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1834.        reward.     No  ofHce  can  be  more  burdensome  than  that  of 

/|Jp^*^*^      sheriff,  yet  the  sheriff  is  not  entitled  to  one  single  farthing 

V,  more  than  that  which  the  different  statutes  relating  to  the 

GwYER  and    execution  of  his  duty  give  him.    And  this  has  been  decided 
Mauley.      ,  .  . 

in  cases  in  which  the  not  allowing  a  greater  amount  of  re- 
muneration has  evidently  been  a  great  hardship  upon  the 
sheriff. 

Now  the  act  does  not  give  any  gratuity  for  these  duties 
which  have  been  performed  here ;  and  however  fair  and 
reasonable  the  charges  may  be,  and  however  bon&  fide  they 
may  have  been  incurred,  and  although  it  may  turn  out  ulti- 
mately upon  investigation  that  it  was  for  the  benefit  of  the 
parish  that  this  business  should  be  done  in  the  way  in  which 
it  was  done^  and  that  the  parties  should  be  paid,  yet  still 
that  will  not  entitle  the  overseers  to  remuneration. 

Patteson,  J. — The  sessions  have  found  that  all  the 
sums  were  paid  by  the  overseers  to  other  persons  for  work 
bon&  fide  done^  and  that  the  charges  are  reasonable  and 
^  fair ;  and  it  is  also  found  that  the  overseers  employed  those 
persons  by  the  desire  of  the  vestry.  The  overseers,  there- 
fore, seem  to  have  acted  altogether  bon*^  fide,  and  there  is 
no  pretence  for  saying  that  the  charges  which  they  have 
made  are  unreasonable  or  improper  on  their  part,  much  less 
that  they  are  dishonest.  But  if  the  vestry  had  no  power  to 
authorize  them  to  act  as  they  have  done^  they  must  be  in 
the  condition  of  all  persons  who  act  under  those  who  have 
no  authority  to  put  them  in  motion,  and  they  must  take  the 
consequences  of  not  ascertaining  sufficiently  whether  the 
vestry  had  authority  or  not. 

Now  I  cannot  distinguish  this  from  the  cases  which  have 
been  cited,  particularly  Rex  v.  Welch,  I  cannot  see  how 
it  was  more  illegal  to  appoint  an  assistant  overseer^  as  in 
that  case,  than  to  appoint  collectors,  who  are  to  receive  a 
per  centage;  one  is  no  more  illegal  than  the  other,  for  they 
are  both  unauthorized.  They  seem  to  me  to  stand  upon 
the  same  footing.    Then  it  is  argued  that  the  ground  of 
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the  decision,  as  to  law  expenses,  applies  to  all  cases  where 
expenses  are  necessarily  iocurred  by  overseers  in  the  execu-     J^  "  ^ 
tion  of  their  office.     I  am  not  prepared  to  say  that,  sup-  v. 

posing  any  case  could  be  put  in  which  a  duty  is  cast  upon  mJJ^let! 
overseers,  which  they  must  necessarily  perform,  not  by 
their  own  hands,  but  by  employing  others,  at  a  certain  ex- 
pense, they  might  not  include  that  item  of  expense  in  their 
accounts;  but  the  point  does  not  arise  here,  because  every 
one  of  these  items  is  for  the  performance,  by  others,  of 
things  which  the  overseers  might  have  done  themselves,  in 
their  own  proper  person,  though  no  doubt  at  great  inconve- 
nience and  trouble.  I  do  not  see,  therefore,  how  these  are 
necessary  expenses. 

With  respect  to  the  argument,  as  to  the  power  of  the 
testry  to  bind  the  parish;  it  is  clear  that  a  majority  of  the 
lestry,  assembled  for  any  legal  purpose,  may  bind  those  who 
are  absent;  but  here  they  had  no  power  at  all,  even  if  every 
then  inhabitant  of  the  parish  had  been  present. 

Then  the  only  point  that  remains  is,  whether  or  not  the 
present  appellant  can  be  heard?  Now  if  this  were  an 
appeal  against  the  particular  rates  to  which  he  was  not 
sinessed,  there  would  be  considerable  weight  in  the  objec- 
tion. It  no-where  appears  out  of  what  particular  rates  the 
accounts  are  to  be  paid.  The  sums  were  paid  generally  in 
the  coarse  of  the  year, — out  of  what  rates  we  do  not  know. 
It  appears  that  a  per  centage  was  allowed  on  the  collection 
of  the  rates.  That  per  centage  may  have  been  either 
^mtd  by  the  collector  out  of  the  particular  rate,  or  not — 
I  do  not  know.  But  even  if  it  had  been  retained^  that  ille- 
gal allowance  may  have  imposed  the  necessity  of  levying  li 
Vger  sum  in  the  next  rate. 

Williams,  J. — I  am  entirety  of  the  same  opinion.  Alt 
^cse  items,  without  exception,  are  open  to  objection;  be- 
^uie  they  are  cdntrary  to  the  provisions  of  the  act,  which 
specifies  the  objects  and  purposes  for  which  the  rate  is  to 
be  imposed;  viz.  for  the  relief  of  the  poor,  and  so  on*    All 


The  King 
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1834.        the  earlier  cases  have  gone  strictly  upon  the  groood  that 
the  assessment  so  made  must  be  applied  in  that  direction 
^"^     and  in  no  other^  unless  a  different  mode  of  applying  a 
OwYBR  and    portion  ^f  jj  jj^  authorized  by  some  particular  act  oJF  par- 

liament :  and  I  have  waited  to  bear  yt^hnt  authority  there 
viras  in  this  particular  case  for  deviating  from  the  appointed 
application  of  the  fund  so  collected  and  for  sach  purposesi 
and  none  such  has  been  cited. 

I  think  also  the  appellant  may  have  had  an  interest, 
inasmuch  as  it  does  not  appear  out  of  what  assessment  the 
disbursements  have  been  made. 

Order  of  Sessions  confirmed. 


Doorman  v.  Jbnrins. 
Upon  a  bail-  CASE,  for  not  taking  up  a  bill  for  32/.  IOj.  with  money 

ment  without         ... 

reward,  in  or^  which   the   plaintiff  had  given  to  the  defendant  for  that 

may  be  done^^  purpose.  The  declaration  contained  a  count  for  oegli- 
by  the  bailee  gence  in  losing  321.  lOs.  entrusted  by  the  plaintiff  to  the 
benefit  of  the  defendant's   care.     Plea :   the   general   issue.     The  cause 

bailor,  such      ^as  tried  at  the  sittinsrs  after  Michaelmas  term,  1833-  be- 

bailee  (or 

mandatary)  is  fore  Lord  Deuman,  C.  J.  at  Guildhall.    The  followmg 

liable  only  for  evidence  was  given  on  the  part  of  the  plaintiffs  :  The  de- 
gross  negh-  . 

gence.  fendant  kept  the  Auction  Mart  Coffee  House,  which  con- 

amount^to  sisted  of  a   coffee-room  and   several   private  apartments, 

gross  negli-  together  with  a  tap-room  having  a  bar.     The  plaintiff  was 

question  for  I"  ^^^  habit  of  frequenting  the  coffee-room,  and  on  Satur- 

the  jnry.  j^y,  21st  July,  1833,  gave  the  defendant  3^/.  10$.  for  the 

An  admis-  .  .        ,  . 

sionbyaninn-  purpose  of  takmg  up  a  bill  which  would  become  due  on 

keeper  that  he  ^y^^  following  Monday.  There  was  no  consideration  for  the 
left  money  en-       ^  °  •'     ^ 

trusted  to  him  bailment  or  for  the  service.     The  tap-room  was  kept  open 

TOseol"  taking  ^"  Sundays, — the  coffee-room  was  closed  on  that  day. 
up  a  bill,  in 

his  cash-box  in  his  tap^room,  where  it  was  lost,  together  with  a  much  larger  stun  of  fab 
own,  is  evidenct  of  gross  negligence  to  go  to  a  jury. 
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The  bill  was  not  on  the  Monday  paid  by  the  defendant^  as 

Ik  bad  engaged  to  do^  nor  was  the  32/.  Ws.  returned  to 

the  plaintiff.    The  defendant  had  stated  to  one  of  the 

witnesses  called  by  the  plaintiff^  that  on  the  intervening 

Snndaj  (22  July)  be  had  unfartunatelif  left  his  cash-box 

m  the  tap-room,  and  that  the  plaintiff^s  money^  together 

with  about  9O0L   of  his  own,  had  been  stolen  (a).    No 

efidence  was  given  as  to  the  part  of  the  tap-room  in  which 

the  cash-box  had  been  placed,  nor  as  to  the  manner  in 

which  it  bad  been  secured.     Sir  James  Scarlett,  for  the 

defendant,  applied  for  a  nonsuit,  on  the  ground  that  there 

was  no  evidence  of  negligence  such  as  to  charge  a  bailee 

wkhomt  reward;  and  he  cited  C(^s  v.  Bernard  (b)  and 

SUells  and  another  v.  Blackbume  {c).    The  lord   chief 

justice,  however,  refused  to  nonsuit,  and  the  case  went  to 

die  jury  without  any  evidence  on  the  part  of  the  defendant. 

His  lordship  told  the  jury,  that  as  the  money  had  been 

deposited  without  reward,  the  question  was,  whether  the 

defendant  had  been  guilty  of  gross  negligence  in  respect 

of  the  custody  of  the  plaintiff's  money,  or  whether  he  had 

Med  ordinary  care ;  and  that  gross  negligence  only  would 

pre  the  plaintiff  a  right  to  recover  the  sum  deposited. 

Hb  lordship  expressed  it  as  his  opinion  that  gross  neg- 

figeoce  was  not  in  fact  proved,  but  this  point  being  led  to 

Ae  jory,  they  found  a  verdict  for  the  planitiff  for  32/.  10s. 

Sir  James  Scarlett,  in  the  following  term,  obtained  a  rule 

insi  for  a  nonsuit  or  a  new  trial ;  against  which. 


iJi 


1834. 


DooRMAir 

V. 

Jekkims. 


Csmpbell,  A.  6.  and  R.  V,  Richards  shewed  cause. 
It  b  admitted  that,  according  to  the  rule  laid  down  by  Sir 
^Uliam  Jones  (d),  "  a  bailee  who  derives  no  benefit  from 


(•)  This  statement,  thoug)i  made 
W  the  defendant  himself,  was  ad- 
**aible  in  evidence,  becaase  it 
^''nied  part  of  the  eomrersotion  of 
^kich  tbe  plaiutiff  gave  evidence. 
^  to  bow  far  the  statement  was 
evidence  of  iUefact,  see  RawiSs  v. 


Blackburn^  5  Taunt.  345.  But 
see  Remmitl  v.  Hall,  Maim.  Dig. 
Qnd  edit.  370. 

(b)  3  Lord  lUjrm.  909. 

(c)  1  U.  Bla.  158. 

{d)  Jones  on  Bailment9|  119. 


Doorman 

V. 

Jenkims* 
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bis  undertaking  is  responsible  only  for  gross  neglect,"  and 
that  nothing,  therefore,  short  of  gross  negligence  could  in 
this  case  have  given  the  plaintiff  a  right  to  recover  from 
the  defendant  the  money  bailed.  But  the  question  whether 
the  bailee  has  been  guilty  of  gross  negligence,  is  a  question 
of  pure  yac^  which  falls  entirely  within  the  province  of  the 
jury.  The  jury  have  in  this  case  found  gross  negligence, 
and  their  finding  is  well  warranted  by  the  evidence.  Ac- 
cording to  the  defendant's  own  statement,  he  unfortunately 
left  the  box  in  the  tap-room,  which  is  an  acknowledgment 
of  negligence;  and,  considering  the  character  of  persons 
frequenting  such  a  place,  it  is  an  admission  of  gross  neg- 
ligence. It  does  not  appear  but  that  the  box  was  left  by 
the  defendant  unlocked  and  in  the  most  exposed  part  of  the 
room ;  and  the  fact  of  the  defendant's  having  at  the  same 
time  lost  property  of  his  own  to  a  large  amount,  is  not  of 
itself  an  answer  to  the  plaintiff's  claim,  but  is  merely  a  fact 
to  go  to  the  jury  upon  the  question  whether  the  evidence 
sustains  a  charge  of  gross  negligence.  ShUlls  v.  Blacks 
bume  {a)  was  cited  by  Sir  James  Scarlett ,  as  shewing  that 
a  bailee  without  reward,  who  takes  the  same  care  of*  the 
goods  of  the  bailor  as  of  his  own,  and  loses  both,  is  not 
liable  to  an  action  for  a  loss  of  the  goods  of  the  bailor. 
The  marginal  note  to  that  case  might  seem  to  warrant  a 
supposition  that  it  was  so  decided,  but  neither  the  focts  of 
the  case,  nor  the  language  of  the  judgment,  supports  such 
a  position,  llie  judgment  proceeded  on  the  ground  that 
there  was  in  foct  no  gross  negligence, — not  upon  the  fact 
of  the  defendant's  having  lost  his  own  goods  at  the  same 
time  with  those  of  the  bailor. 


Sir  J.  Scarlett  and  Comyn,  contr^.  The  defendant's 
counsel  laid  down  no  proposition  of  law  whatever,  but  only 
insisted  that  it  was  incumbent  on  the  plaintiff  to  establish 
a  clear  case  of  gross  negligence ;  and  that  it  was  not,  as 
the  plaintiff'^  counsel  contended,  the  duty  of  the  defendant 

(<i)  Supr^  in. 
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to  discharge  himself  by  negative  evidence  from  a  presump^ 
tian  of  gross  neglect  arising  out  of  the  fact  of  the  loss. 
SkUUs  V.  Blackburntifl)  fully  establishes  this  position. 
[Lord  Denman,  C.  J.  Must  the  judge  define  the  meanbg 
of  *'  gross  negligence/'  or — some  negligence  having  been 
proved^ — roust  it  be  left  to  the  jury  to  say  whether  the 
negligence  which  has  been  proved,  is  gross  negligence  or 
nol  ?]  In  SUells  v.  Blackbume,  the  jury  having  found  for 
the  plaintiff,  the  Court  decided  that  there  was  no  case  of 
gross  negligence.  This  may  be  assimilated  to  the  case  of 
sn  action  against  an  attorney  for  negligence,  in  which  crassa 
negligentia  must  be  proved  satisfactorily  to  the  Court.  It 
is  a  part  of  the  very  essence  of  the  liability,  so  that  without 
gross  negligence  the  liability  cannot  exist.  In  ShietU  v. 
Blackbume^  Wilson,  J.  said^  *^  Where  the  undertaking  is 
gratuitous,  and  the  party  has  acted  bond  fide,  it  is  not  con* 
ustent  either  with  the  spirit  or  the  policy  of  the  law  to 

make  him  liable  to  an  action.'' 
The  verdict  is  certainly  against  the  evidence ;  and  upon 

this  point,  the  fact  of  the  defendant's  having  risked  a  much 

hrger  sum  of  his  own  than  that  which  belonged  to  the 

phintiff,  is  a  strong  circumstance. 
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Taunton,  J. — ^This  case    is  certainly  one  of  some 
degree  of  doubt,  but  after  the  best  consideration  I  can 
give  the  question,  I  have  arrived  at  the  conclusion  that  the 
rule  ought  not  to  be  made  absolute.    It  is  very  properly 
idmitted  that  this  being  a  case  of  bailment  for  the  benefit 
of  the  bailor  without  reward  to  the  bailee,  the  present 
iction  cannot  be  maintained  without  proof  of  gross  neg- 
ligence ;  therefore  the  only  question  is,  whether  there  was 
fl<9  evidence,  for  the  consideration  of  the  jury,  of  negligence 
of  that  description  ?     Now  if  there  was  any  evidence  for 
tke  jory,  it  is  perfectly  clear  that  the  application  for  a 
i^ontrnt  cannot  be  supported,  and  it  is  to  my  mind  also 
P^  clear  diat  the  decision  of  the  jury  ought  to  be  final. 

(o)  Suprd,  171. 
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Much  has  been  said  about  the  nature  of  gross  negligence — 
whether  it  is  matter  of  law  or  matter  of  fact.  1  do  not 
think  it  necessary  to  enter  into  that  abstract  question; 
iodeed*  I  think  abstract  questions  in  general  are  very  dan- 
gerous matters  to  meddle  M^th  in  a  Court  of  Law.  Tluit 
question,  like  ail  other  questions,  must  depend  on  all  the 
circumstances  of  the  case  considered  together.  There 
certainly  may  be  instances  in  which  the  question  of  gross 
negligence  consists  more  of  law  than  of  fact,  and  others  in 
which  il  consists  more  of  fact  than  of  law.  In  the  case 
of  an  action  against  an  attorney  for  negligence,  the  question 
is  rather  matter  of  law  than  fact,  for  this  reason,  that  m 
action  against  an  attorney  for  negligence  charges  thai  the 
defendant  being  an  attorney,  and  having  undertaken  to  do 
such  and  such  business,  was  guilty  of  such  unskilfulness  or 
such  negligence  in  the  management  of  it,  that  such  and 
such  injurious  consequences  resulted  to  the  plaintiff. 
There  it  would  be  impossible'  for  the  jury,  in  nineteen  cases 
out  of  twenty,  to  come  to  any  conclusion  without  being 
informed  by  the  Court  that  the  negligence  or  mismanage* 
ment  of  the  defendant  was  necessarily,  in  point  of  law, 
attended  with  such  injurious  consequences,  so  that  theit 
it  consists  rather  of  matter  of  law  than  matter  of  fact 
But  still,  even  in  that  instance,  I  apprehend^  the  jury  are 
to  draw  a  conclusion  of  fact,  whether  the  attorney  was 
guilty  of  that  negligence  or  that  mismanagement  which  is 
charged^  and  which  is  the  gist  of  the  action.  In  an  action 
against  a  $urgeon,  for  negligence,  it  is  more  matter  of  fact 
than  of  law ;  for  what  law  can  there  be  in  the  question 
whether  of  such  and  such  conduct,  charged  to  be  mis* 
management  or  negligence,  the  defendant  was  or  was  not 
guilty?  That  is  a  matter  for  the  consideration  of  the 
jury,  who,  upon  hearing  the  evidence,  must  draw  Aeir 
own  conclusions  from  it ;  so  that  there  it  is  more  matter 
of  fact  than  matter  of  law.  Here  I  should  say,  under  all 
the  circumstances,  that  the  question  was  a  matter  of  fact 
to  be  tried  by  a  jury,  more  than  matter  of  law.    The  cir- 
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cumstances  are  extremely  simple — This  defendant  received        18S4. 
a  sum  of  iQOuey  to  be  taken  care  of,  to  be  securely  kept 
by  him   for  the  benefit  of  the  plaintiff.     What  is  the  care 
or  careleasneis  which  he  exercises  i     Being  the  keeper  of     *^cnkiks. 
a  public-housei  be  puts  this  with  money  of  his  own  (which 
I  think  is  a  perfectly  immaterial  circumstance)  in  a  box  in 
tho  fmbtic  tap^room  of  this  public-house.     The  evidence 
is  certainly  not  so  clear  and  explicit  as  it  might  be,  because 
it  would  bo  inuch  more  satisfactory,  in  adopting  a  concli»- 
lioa  either  the  one  way  or  the  other,  to  know  in  what  state 
sad  eomdUioH  that  box  was ;  to  know  in  what  part  of  the 
tsp  it  wias  placed,  and  what  aceess  strangers  bad  to  it; 
bacauae  I  should  tbink  that  if  it  had  appeared  that  the 
dfllendaot  bud  put  i|  into  a  box  and  locked  that  box,  and 
pat  it  into  a  safo  jjace  in  the  tap-room,  there  would 
hiv#  been  no  negligence  ^  becwse  a  thief  might  then 
u  well  have  got  to  it  in  an  upper  chamber  of  the  bouse 
ss  in    the   tapnroom,   though  certainly  there  would   be 
greater   opfortunity  for  the  money  being  stolen  in  the 
public  tap*room  than  in  a  private  chamber ;  but  I  am.  not 
prepared  to  say,  if   the   money  had  been   properly  so- 
cored  in  the  tap*roomi  that  any  negligence  could  be  justly 
cbsrgeable  against  the  defendant.     But   it  is  contended 
that  this  ia  not  prim&  facie  evidence  of  negligence,  calling 
for  an  answer  at  the  trial.     Now  if  there  was  no  negli- 
leoce  under  the  circumstance  of  leaving  this  in  the  tap* 
room, — |f  it  was  taken  proper  care  of,  and  locked  up,-Tthe 
drfendani  bad  the  best  knowledge  of  those  circunistances, 
and  might  have  proved  them,  thereby  exonerating  himself 
from  the  present  action,    I  think  it  must  be  taken,  in  the 
absence  of  any  such  proof|  that  such  proof  was  not  given 
becioie  it  could  not  be  given,    I  think  therefore  that  there 
WIS,  under  all  the  circumstunces  of  this  ^se,  a  prim&faci^ 
proof  of  groM  negligence.    Grojts  negligence  differs  only 
in  degree  from  common  negligence ;  it  only  means  ^,  greater 
ifftte  of  negligence,  as  contra^distinguisbed  from  the  com- 
Ma  degree  of  negligence.    Sir  James  Scarlett  has  cit^d  a 
csie  which  has  certainly  raised  some  degree  of  doubt  in  the 
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mind  of  the  Court — I  mean  ShieUs  v.  Blaekburne^  It  is 
argued  that  in  that  case  the  Court  treated  the  matter  as  a 
question  of  law,  and  that  they  set  aside  the  verdict  because 
they  were  of  opinion,  in  point  of  law,  that  what  was  alleged 
against  the  defendant  (that  be  entered  the  goods  as  wrought 
leather  instead  of  dresud  leather)  was  a  question  of  law, 
and  the  jury,  having  mistaken  the  law,  gave  a  wrong  ver- 
dict. I  do  not  view  the  decision  in  that  light;  I  think 
that  decision  was  nothing  more  than  this — that  the  jury 
came  to  a  conclusion  upon  the  circumstances  there  proved, 
that  the  defendant  had  been  guilty  of  gross  negligence,  md 
not  a  venal  mistake ;  which  conclusion,  the  Court  were 
of  opinion,  was  a  wroffg  conclusion  drawn  from  the  circum* 
stances  of  the  case.  They  seem  to  have  thought  that  a 
merchant's  making  a  mistake  like  that,  was,  in  point  of 
hct,  not  to  be  considered  as  gross  negligence,  and  under 
that  conclusion  they  set  aside  the  verdict  of  the  jury,  which 
•was  founded  on  an  opposite  view  of  the  circumstances. 
That  case,  I  think,  will  not  stand  against  the  conclusion  to 
which  I  have  come.  Undoubtedly  it  does  not  appear  from 
the  report  of  that  case,  how  it  was  treated  at  the  trial, 
or  what  was  the  direction  to  the  jury.  The  report  merely 
states  the  declaration,  and  that  a  rule  had  been  prayed,  and 
then  gives  the  arguments  of  counsel ; — but  I  ^  not  think 
there  is  any  thing  in  that  case  which  lays  it  dowii  as  a  rule 
that  in  every  instance  the  question  of  negligence  is  to  be 
considered  a  matter  of  laWf  not  a  matter  of  fact.  Undoubt- 
edly, in  point  of  practice,  whether  it  be  right  or  wrong,  the 
usual  course  of  proceeding  is  to  put  it  to  the  jury,  whether 
they  think  there  is  such  a  case  of  negligence  proved  as 
entitles  the  plaintiff  to  a  verdict,  that  is,  such  a  case  of 
negligence  as  the  plaintiff  has  alleged  in  his  declaration ; 
for  if  negligence  were  not  sufficiently  alleged,  the  defendant 
might  move  in  arrest  of  judgment,  but  the  jury  are  to  say 
whether  the  facts  charged  are  proved. 

I  think,  therefore,  in  this  instance,  that  it  is  a  matter  of 
frict  which  has  been  determined  upon  by  the  jury.  It  is 
not  necessary  to  decide  any  thing  upon  the  law  of  the  case 
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more  than  to  say  that  the  conclusion  to  which  the  jury  have 
coine  is  a  right  one. 

Patteson,  J. — ^This  being  an  action  against  a  bailee 
witkoui  reioard,  it  is  admitted  on  all  hands  now  (which,  I 
coofessy  when  the  rule  was  moved  for  I  thought  was  not  the 
case,)  that  the  defendant  cannot  be  liable  unless  he  is  guilty 
of  gross  negligence.     There  is  therefore  no  dispute  about 
the  law.     The  difficulty  which  arises  is  as  to  what  is  gross 
aegltgence;  and  (for  that  is  the  material  point)  who  is  to 
decide  that ; — whether  it  is  a  question  for  the  jury,  or  whe- 
ther it  is  to  be  decided  by  the  Court.     If  it  is  a  question 
to  be  decided  by  the  Court,  and  there  was  no  evidence  to 
ntisfy  the  mind  of  the  judge  that  there  was  gross  negli- 
pace,  of  course  there  ought  to  be  a  nonsuit,  though  it  does 
aoi  appear  that  the  question  of  the  nonsuit  was  reserved. 
If,  on  the  other  hand,  it  was  a  question  for  the  jury,  I  can- 
■ot  entertain  any  doubt  but  that  there  iotis  something  here 
to  go  to  the  jury.     I  quite  agree  that  the  evidence  must  be 
pvcD  by  the  plaintiff';  that  the  onus  lies  on  him  to  shew  that 
dttre  was  gross  negligence.     But  there  certainly  was  some 
endence  for  the  jury ;  because  it  appears,  by  the  admission 
rftbe  defendant  himself,  that  the  money  had  been  committed 
to  his  charge,  and  that  it  had  been  lost,  together  with  some 
of  his  own,  having  been  unfortunately  left  in  a  box  in  the 
tap-room  on  the  Sunday,  when  it  was  lost;  which  tap-room, 
it  seems,  was  open  on  a  Sunday,  all  the  rest  of  the  premises 
bang  shut     Now,  if  the  jury  are  to  determine  the  ques- 
tioo,  it  seems  to  me  that  these  are  facts  which  must  go  to 
them  for  their  determination.    Therefore  I  think  it  is  quite 
dear  there  cannot  be  a  nonsuit. 

Now,  upon  the  abstract  question,  whether,  in  general, 
K|l^ce  is  a  question  for  the  jury  or  for  the  Court,  I  do 
■ot  think  it  necessary  for  us  to  come  to  any  determination  in 
diis  particular  instance,  because  this  is  a  question  unmixed 
^thaoy  point  of  law  of  any  kind;  and  being  a  question  as 
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to  the  conduct  of  a  party  in  the  ordinary  course  <^  ttantac^ 
tions,  it  seems  to  me^  that  in  this  particular  case,  at  all 
events,  it  was  a  question  for  the  jury. 

The  general  question,  I  confess,  is  one  which  I  approach 
with  great  difficulty.  Indeed  I  do  not  know  any  question 
9H>re  difficult  than,  where,  upon  what  are  called  mixed 
questions  of  law  and  fact,  the  province  of  the  jury  endfi,aod 
that  of  the  Court  begins.  It  is  exceedingly  difficult;  and  I 
should  be  sorry  to  be  supposed  to  lay  down  any  rule  upon 
Uie  subject  on  this  occasion^  The  doubt  which  has  been 
raised  in.  my  mind  has  been  principally  occasioned  by  thd 
case  of  $hi^ll$  v.  Blackbume^  which  at  first  I  could  not 
distinguish  from  this{  because  it  seems  there  that  the  faota 
which  were  proved  in  evidence  admitted  of  no  dispute^  vu^ 
that  the  defendant  had  been  employed,  without  reward^.lo 
make  a  certain  entry  at  the  custom-house;  that  he  made  tbait 
eiitfy  of  the  goods  of  the  plaintiff  along  with  goods  of  ku 
otpifij  and  U^d  made  it  wrongly,  by  reason  of  which  dil  the 
goods:  wer^  seised;  and  therefore,  whether  the  defeadant 
yim^  liable  or  not,  must  have  depended  on  the  queation 
wheth^  tliese  acts  amounted  to  gross  negligence.  Now,  if 
the  jory  were  th^  persons  to  whom  that  was  left  in  the  firat 
iAStfmce,  w«  do  not  know  under  what  direction  it  was  left:; 
for  th^  report  only  says  thai  a  verdict  waa  found  for  the 
plaiiitit}^  but  it  does  not  say  what  direcdon  thei  judge  gava^ 
or  whether  lie:  deeaeied  the  facts  to.  amount  to  ovidenen  of 
gross  negligence  What  he  did  on  the  occasion  does  not 
appear  in  the  report.  All  that  appears  ii,  that  upon  the  MMh 
ter  being  brought  before  the  Couit,  on  amotion  Car  a  iiaw 
trial,  the  Court  held  that  it  did  not  amount  in /met  to  grosi 
negligence.  I  take  it  the  reason  of  that  was,  that  the  OmuI 
bald,  that  funder  those  particular  circnniLStances,  the  qwcation 
of  fact  of  gross  negligence  was  wrongly  decided  bj  the 
jury,  and  therefore  tbey  sent  it  bark  to  another  tdaL  I 
looked  to  see  whi^tber  the  pleadi$igs  were  set  ont  thsre ;  fior 
I  think  it  is  not  impossible  that  the  pleediaga  were  so 
framed  that  it  was  a  question  for  the  Court  upon. the  deda- 
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ntioo  itself.     I  ^  not  know  how  that  is ;  for  the  pleadingB 
are  not  set  ottt  so  as  to  enabte  me  to  judge. 

Upoa  tlic  general  question,  it  appears  to  me^  that  this  Im- 
iag  a  question  for  the  jury,  there  could  be  no  nonsuii. 

The  next  point  is,  ¥^etber  it  was  left  properly ;  for  I 

aaderstoo^iy  when  the  motion  was  made,  that  one  question 

wiSy  whether  mj  lord  had  left  it  to  the  jury  as  a  case  of 

gross  negligence.     Certainly  the  impression  on  my  mind 

nasy  that  it  was  intended  to  be  stated  that  my  lord  had  left 

it  to  the  jury  not  as  a  question  of  gross  neglig^ence,  but  that 

kis  lordship  had  stated  that  the  defendant  would  k>€  liabtey 

anless  he  had  taken  that  care  of  the  money  which  any  rea- 

ftmabk  man  might  be  supposed  to  take  of  his  own.     Now, 

the  care  which  a  rtasonable  man  might  be  supposed  to  take 

of  his  own,  may  be  a  very  good  criterion  as  to  grois  negt»- 

gence,  but  they  are  not  precisely  the  same  things ;  and  it 

was  npon  that  point  the  rule  was  granted.     But  it  now 

tppears,  opon  the  whole  of  this  discussion,  that  my  lord 

left  it  to  the  jury  as  a  question  of  gross  negligence ;  that 

he  told  the  jury  he  did  not  himself  see  sufficient  evidence 

to  satisfy  him  that  there  was  gross  negligence,  and  that  what 

ke  said  with  respect  to  taking  that  care  which  a  man  must 

Charily  be  supposed  to  take,  was  merely  by  way  of  }7/iis- 

tratim.     I  do  not  see  that  it  was  at  all  wrongly  left  to  the 

jwy;  and  as  I  think  it  was  in  this  instance  a  question  for 

the  jnry,  I  cannot  say  that  we  ought  to  disturb  that  verdict. 

Wkether  I  should  have  come  to  the  same  conclusion,  is  a 

question  upon  which  it  is  unnecessary  to  say  a  word. 

Williams,  J. — It  is  certainly  a  question  of  very  consi- 
Arable  importance  how  far  in  this  particular  case,  without 
tnivelliog  out  of  it,  my  lord  ought  to  have  stated  his  opinion 
tittt  from  the  facts  gross  negligence  was  not  made  out,  or 
^w  jastified  in  leaving  the  question  to  the  jury.  There  is 
^  nde  of  law  which  requires  a  judge  beforehand  to  esti- 
''^te  what  is  or  is  not  gross  negligence,  and  I  apprehend  that 
^  man  livmg  wouU  be  able  to  lay  down  any  ride  whatever; 
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because  who  can  say  where  negligence  ends  and  gross  neg* 
ligence  begins  ?  (a)    That  is  a  matter  to  be  submitted  as  a 
question  of  fact  for  the  consideration  of  the  jury,  and  it 
seems  to  me  clearly  that  it  was  properly  so  submitted. 
Reference  has  been  made  to  the  case  of  Shiells  v.  Blach- 
burne,  in  which  it  does  not  appear  in  what  way  the  question 
was  left  to  the  jury.     I  have  before  me  two  cases,  which 
are  cases  of  gross  negligence.     One  is  a  case  of  an  action 
against  an  attorney,  where  it  is  old  and  femiliar  doctrine 
that  the  action  cannot  be  maintained  but  on  the  ground  of 
crassa  negligentia  ;  Reece  v.  Righy  (6) ;  in  which,  after  the 
facts  had  been  gone  through,  the  lord  chief  justice  left  it 
to  the  jury  to  say,  whether  from  those  circumstances  the 
defendant  had  used  reasonable  care  and  diligence  in  not 
previously  ascertaining  certain  facts.    So  that  in  that  case 
(which  is  a  case  of  gross  negligence)  the  learned  judge  did 
not  take  it  from  the  jury  and  pronounce  his  opinion,  but 
left  the  facts  of  the  case  for  their  consideration,  in  order 
to  ascertain  whether  or  not  in  their  judgment  gross  negli- 
gence had  been  committed.     In  an  earlier  case,  Moore  v. 
Mourgue  (c),  which  was  an  action  by  a  merchant  against  his 
agent,  for  negligence  in  not  insuring  goods,  tried  before 
Lord  Mansfield  at  Guildhall,  a  motion  for  a   new  trial 
having  been  made,  his  lordship  reported  that  he  had  left  it 
to  the  jury,  with  a  direction  that  if  t/tey  thought  there  was 
gross  negligence,  or  that  the  defendant  had  acted  mal&  fide, 
they  should  find  for  the  plaintiff.     So  that  in  this  case  alao 
it  clearly  appears  that  it  had  not  been  taken  by  his  lordship 
into  his  own  hands,  under  any  general  notion  that  what  is  or 
is  not  gross  negligence  in  law  was  a  question  to  be  decided 
by  himself,  but  left  as  a  question  of  fact  for  the  consider- 
ation of  the  jury.     He  so  reports;  and  with  that  direction 
of  Lord  Mansfield,  as  with  that  of  Lord  Tenterden,  no  fault 
was  found.    Therefore  in  those  cases,  which  are  expressly 
upon  the  point  of  gross  negligence,  the  judges  did  not  take 


(a)  ADd  see  Professor  Story's 
notes  to  the  American  edition  of 
Jones  on  Bailments. 


(6)  4  Bam.  &  A.  SO^. 
(c)  Cowp.  479. 
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upoD  them  to  ascertain  the  point  as  a  question  of  law,  but  1834. 
left  it  as  a  question  of  fact  for  the  consideration  of  the  jury. 
It  seems  to  me  therefore  to  be  perfectly  clear  that  it  is  im- 
possible, upon  facts  of  this  nature,  for  the  judge  to  pro-  Jm«i»»- 
nounce  any  rule  of  law,  but  that  the  question,  whether  the 
nq^ence  proved  is  ordinary  or  gross,  must  of  necessity 
be  submitted  to  the  jury. 

The  other  question  is  one  of  far  less  importance,  viz., 
vbetber  or  not,  under  the  particular  circumstances  of  the 
CMe,  there  was  evidence  of  that  description  ;  and  it  appears 
to  me  that  there  certainly  was.     Whether  there  was  enough 
to  satisfy  my  mind  or  not,  is  another  question.    No  man  can 
hj  down  any  rule  upon  that  subject ;  some  minds  are  satis- 
fied with  more,  others  with  less  evidence.     Unquestionably 
diere  was  some  evidence.    It  appears  that  one  part  of  the 
house  was  shut  on  a  Sunday,  the  other  part  open,  and  fre- 
qaented  by  people  not  of  the  best  description.     Can  it  be 
nid  that  the  ftct  of  putting  the  money  in  the  more  exposed 
put  of  the  premises,  instead  of  in  the  more  secret,  unfre- 
quented, and  retired,  part  of  the  house,  on  that  day,  was  not 
a  circumstance  to  go  to  the  jury  as  evidence  of  negligence  i 
I  caoDot  say  what  conclusion  /  should  come  to  on  this 
pomt;  but  was  there  not  evidence  for  the  jury?    There 
Here  some  points  left  in  uncertainty ;  whether  it  was  in  a 
box  uncofoeredj  or  whether  it  was  in  a  box  that  was  locked, 
or  in  what  state  it  was,  does  not  appear ;  but  that  is  of 
infinitely  less  importance,  for  it  seems  to  me  there  was  some 
evidence  which  his  lordship  was  bound  to  leave  to  the  jury, 
tod  that  he  could  not  pronounce  an  opinion,  in  point  of 
bv,  whether  there  was  gross  negligence  or  not. 

Lord  Den M AN,  C.  J. — I  thought  this  a  case  in  which 
Diligence,  on  the  part  of  the  defendant,  was  clearly  proved 
in  the  first  instance — that  is,  some  degree  of  negligence ; 
«m1  I  thought,  and  still  think,  that  it  is  utterly  impossible  for 
^ny  judge  to  take  upon  himself  to  say  whether  that  negli- 
pQce  is  gross  or  otherwise.    That  must  depend  upon  the 
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knowledge  of  the  jury  upon  all  the  facts  of  ikxe  case,  md 
the  circumstances  under  which  the  supposed  negligence 
had  been  committed,  f  therefore  felt  myself  bound  to 
submit  the  case  to  the  jury.  I  entirely  accede  to  the  law 
laid  down  in  Shiells  v.  Blackhime;  but  it  seems  to  me 
there  is  in  that  case  no  law  laid  down,  except  that  a  bailee, 
under  the  particular  circumstances  of  that  case,  was  not  li»* 
ble.  There  was  not  one  word  said  to  shew  that  the  Judge 
is  to  decide  the  question  of  gross  negligence,  or  to  prevent 
the  jury  from  deciding  the  question  on  the  feels  profod 
before  them.  With  regard  to  whether  tbe  negligence  was 
really  gross,  I  certainly  did  not  take  the  same  view  at  tlM 
trial  that  the  jur}'  did,  and  I  pressed,  as  strongly  as  I  could 
upon  them,  my  view  of  the  case,  that  it  was  fu>t  gross  negli* 
gence,  and  certainty,  at  the  moment  they  began  to  deltberatti 
I  should  not  have  agreed  to  their  verdict ;  but  whether,  if  I 
had  heard  all  that  they  had  to  say,  with  the  knowledge  and 
experience  which  they  might  bring  to  bear  upon  tbe  point, 
I  shoidd  have  been  of  that  opinion,  is  another  question. 
Probably  I  might  have  altered  my  opinion;  but,  at  aH 
events,  that  point  was  for  tbe  decision  of  the  jury. 


Rule  discharged. 


In  an  action 
-of  debt  for 
goods  sold 
and  delivered, 
tbe  defendant 
pleaded  nun- 
quam  indebi- 
tatus : — Held, 
that  he  could 
not  give  in 
«vidence,  un- 
der this  plea, 
that  the  goods 
vrere  sold  on 
credit  which 
had  not  ex- 
fired. 


Edmunds  v.  Harris. 

Debt,  for  good^  sold  and  delivered.  Plea :  that  the  de- 
fendant never  was  indebted  in  manner  and  form  as  in  tbe 
declaration  alleged.  At  the  trial  before  the  nnder*sheriff  of 
Middlesex,  the  defendant  proposed  to  shew  that  the  goods 
had  been  sold  upon  credit  which  had  not  expired.  The 
under-sheriflf  was  of  opinion  that  this  evidence  was  inad- 
mi«sible,  and  refused  to  receive  it.  A  verdict  was  fouud 
for  {he.  plaintiff.  In  this  term  Matisei  obtained  a  rule  nisi 
for  a  uew  trials  on  improper  rejection  of  evidence. 

Busby  now  shewed  cause.    The  defence  attempted  to  be 
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9Hmp  was  inadoiissibfe.    The  rule  (a)  is  this:-^''  In  actions 

of  debt  on  simple  cootracty  other  than  on  bills  of  exchange 

and  promissory  notes,  the  defendant  may  plead  that '  he 

nncr  was  indebted  in  manner  and  form  as  in  the  declara- 

tioQ  flUeged;'  and  such  plen  riiail  have  the  same  operation  as 

the  plem  of  ^noa  assumpsit"  in  indebitatus  assumpsit;  and 

aH  matten  in  confesBion  and  aiwndance  shall  be  pleaded 

iptciaUy,  aa  directed  in  actions  of  assumpsits"  On  reference 

to  tba  rule  as  to  the  plea  of  uon  assumpsit,  m  an  action  for 

goods  sold  and  delivered^  it  appears  that  such  a  plea  would 

(fOfste  as  a  denial  of  the  sale  and  delivery  only.     It  was 

and  at  the  tiial^-^Trae,  the  goods  hare  beeu  sold  and  deli- 

wrad,  but  the  period  of  credit  has  not  expired.     That  de- 

fcace  however,  under  this  issue^  is  of  no  avail ;   for  the 

objjaot  of  the  new  rules  is,  that  every  matter  of  confession 

lad  avoidaace  (6)  should  be  specially  pleaded.    The  issue 

jsined  only  raises  the  questioQ  ^vhether  or  no  the  goods 

aare  mfmci  sold  and  delivered.     If  tbe  defence  had  been^ 

payatat  at  the  time  of  the  delivery^  the  defendant  could 

not,  imder  tbe  plea  of  noo  assumpsit,  have  availed  himself 

of  it    Had  a  bill  of  exchange  been  given  which  had  not 

become  due,  that  must  have  been  specially  plended.     If 

sadi  evidence  as  this  is  adraissibie  under  this  plea^  all  the 

etill  win  be  let  ia  which  tbe  new  rules  were  intended  to 
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(a)H.T.  4  Will.  4,  ante,  m.S. 

{b)  The  defence  set  up  was  not 

Bttttcr  in  confiition  and  avoidance, 

lai  ii  dMi/.    It  was  a  denial  oi 

^  sale  modo  et  fonn^, — a  denial 

^  Pick  a  sale  as  would  give  the 

phiouffeven  a  primA  facie  right  of 

action.    It  wail  not  true  that  the 

^'MiiH  eterwas  indebted  tviV/im 

^^Ktaung  of  the  declaration.  The 

^c^^odant  could  not  have  pleaded 

^  ^^aaon  and  avoidance  with- 

^Mtadminingall  that  was  expresslj^ 

or  impliedly  contained  in  the  de- 

^^^^fition,— without  admitting  that 

^  gpods  were  sold  for  money 


payable  before  action  brought.  If 
the  declaration  had  ihewn  tiiat  the 
debt  demtmded  was  payable  at  a 
day  not  yet  arrived,  it  would  have 
been  error.  The  difficulty  in  the 
present  case  seems  to  have  arisen 
from  the  circumstance  that  the 
generality  in  declaring,  introduced 
during  the  last  century,  remains, 
whilst  generality  in  pleading  is 
taken  away.  The  effect  of  this 
will  often  be,  as  was  perhaps  the 
case  here,  to  entitle  a  plaintiff  to 
recover  without  having  a  cause  of 
action. 
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remedy.     The  object  of  those  rules  was,  that  the  plaintiff 
should  know  the  defence  intended  to  be  set  up. 

Mamelj  in  support  of  the  rule.  The  object  of  the  new 
rules  is  to  lay  down  two  principles ;  first,  that  the  general 
issue  denies  that  which  is  the  right  of  action;  secondly, 
that  matters  of  confession  and  avoidance  shall  be  specially 
set  forth.  The  cause  of  action  in  the  declaration  must  be 
proved  in  every  material  respect :  if  untruly  stated,  the  va-* 
riance  may  be  given  in  evidence  under  the  general  issue. 
In  the  present  case  the  declaration  alleges  that  the  defend- 
ant is  indebted  to  the  plaintiff  for  goods  sold  and  delivered, 
to  be  paid  for  on  request,  and  that  thereby  an  action  bath 
accrued.  There  was,  however,  no  complete  cause  of  action 
when  the  writ  was  sent  out,  because,  though  the  goods 
were  admitted  to  have  been  delivered,  the  evidence  tendered 
on  the  part  of  the  defendant  went  to  shew  that  the  time  had 
not  arrived  for  the  payment  of  the  price.  A  defence  of 
payment  would  be  different  from  this,  because  that  admits - 
a  sale  and  delivery  upon  the  terms  of  immediate  payment. 


Lord  Denman,  C.  J. — The  goods  were  sold  and  deli-' 
vered,  and  those  facts  alone  are  denied  by  the  plea.     This 
is  just  the  sort  of  case  which  these  rules  were  intended  to 
remedy. 

Taunton,  J. — I  am  of  the  same  opinion.  If  the  agree- 
ment was  to  pay  at  a  future  day,  that  matter  should  have 
been  specially  pleaded. 


Patteson,  J.,  concurred. 


Rule  discharged  (a). 


(a)  In  the  outer  Court  Liitie-      missible ;  but  be  referred  the  par- 
daUy  J.,  bad  held  the  evidence  ad-      ties  to  the  full  Court. 
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_^      „  1834. 

The  Kino  v.  George  Shepherd.  v^v^^/ 

Indictment   against  shepherd  as  one  of  the  high  In  a  borough 
coosUbles  of  the  borough  of  Marlborough,  in  the  county  ^^n^^^has  ^^ 
of  Wilts,  for  disobejhig  an  order  of  the  justices  at  the  granted  by 
qmrter  sessions  for  that  county,  commanding  him  to  issue  ^he  borough 

Us  warrant  to  the  overseers  of  the  several  parishes  in  that  j<isc>ces  shall 
,-  -,  ttj^ri  ^  nave  exclusive 

borODgn   to  collect  and  levy  9*.  145.  for  the  purposes  of  jurisdiction  in 

the  county  rate   for  the  said  county.     Plea :   not  guilty.  ™>sdemea- 

.  "*  .  noTSy  without 

At  the  trial  before  Parke,  3.,  at  the  Devonshire  spring  jurisdicdon  in 
latizes,  1831,  a  verdict  of  guilty  was  taken  by  consent,  |tat"tS  cTi^- 
subject  to  the  opinion  of  the  Court  upon  the  following  tv  iustices 
case ;  in  which  all  the  formal  acts  stated  in  the  indictment  tromit  them- 
ve  to  be  taken  as  found  by  the  jury,  the  question  being  ^^^^  within 
confined  to  the  power  of  the  county  justices.  and  in  which 

4  Jae.  2  (1688).  Inspeximus  and  confirmation  of  charter  ^  ^^l^^^ble"'^ 
of  18  £/tr.,  which  confirmed  the  previous  charters,  and  the  purposes  of 
granted  to  the  borough  of  Marlborough  to  be  thence-  wm  levledrbe. 
fcrth  a  free  borough  incorporate  by  the  name  of  **  The  fore  the  pass- 
Mayor  and  Burgesses  of  the  Borough  and  Tovni  of  Marl-  3^  c.  51,— the 

fcorough,  in  the  County  of  Wilts."    "  The  Mayor,  &c."  to  county  jus- 
i^  .  .  tices  have  no 

be  a  body  politic  and  corporate  by  that  name;  to  plead  and  power  to  order 

be  impleaded  by  that  name ;  to  have  a  common  seal ;  to        InY-rate 

liave  power   to   purchase   and  receive  lands,  &c.     The  although,  by 

loeen  further  granted   to  the  mayor  and  burgesses,  and  charter^  the 

tl^  soccessors,  that  they  might  have  for  ever  a  common  borough  brings 

gad  within  the  borough,  safely  and  securely  there  to  keep,  the  county. 

bj  the  said   mayor  and   burgesses  or  their  deputies,  all 

penons  to  be  from  time  to  time  apprehended  or  taken 

within  the  same  borough,  and  all  other  persons  for  any 

csttse  happening  to  be  sent  to  the  said  prison  or  gaol,  until 

Aey  should  be  delivered  therefrom  according  to  form  of 

kw.    And  that  it  should  be  lawful  to  the  same  mayor  and 

burgesses,    at  their  pleasure,   thenceforth,   from   time   to 

time,  to  send  prisoners  who  should  happen  to  be  appre- 

beoded  for  treason,  murder,  felony,  or  suspicion  of  felony, 

^kin  the  said  borough,  to  the  common  gaol  of  the  county 
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1884.  of  Wilts,  commanding,  and  by  the  tenor  of  these  presents 
firmly  enjoining,  the  keeper  of  the  same  gaol  for  the  time 
being,  the  same  prisoners,  and  every  of  tberD,  from  time  to 
Shbphbbd.  tijQ^  iq  receive,  and  safely  and  securely  keep  them  there 
until  they  should  be  therefrom  delivered  according  to  form 
of  lawt  And  further,  that  the  said  mayor  and  burgeeaes 
should  have,  hold,  receive,  and  enjoy,  courts  leety  \%m 
days,  courts  of  pie-pouder,  fines,  amerciaments,  views  of 
frankpledge,  waifs,  estrays,  &c,,  as  they  bad  previoualj 
held,  received,  and  enjoyed,  by  charter  or  prescription. 
And  further,  that  the  mayor  for  the  time  being  and  two 
other  burgesses  of  Marlborough|  to  be  named  by  die 
mayor,  or  two  of  them  (of  whom  the  mayor  to  be  one) 
should  be  justicei  of  the  queen,  her  heirs  and  successors^ 
to  keep  the  peace,  and  to  do  and  execute  all  other  tUnp 
which  to  a  justice  of  the  peace  in  any  of  the  cautiiies  of 
England  pertain  to  be  done  and  executed  for  the  gpod  heqh 
i^g  of  the  peace,  and  for  the  quiet  rule  and  safe  govenunent 
of  the  queen's  people,  and  to  keep  and  cause  to  be  kepi 
all  and  singular  their  articles  within  the  borough  aforesaid, 
according  to  the  force,  form,  and  effect  of  the  statutes  and 
ordmances  thereupon  passed,  and  to  punish  all  those  who 
should  be  found  acting  or  offending  against  the  force  and 
effect  of  the  statutes  and  ordinances  aforesaid^  according  to 
the  law  and  custom  of  the  kingdom  of  England,  4s  ful^ 
and  entirely,  and  in  as  ample  manner  and  form  as  justices 
of  the  peace  in  the  county  of  Wilts  or  elsewhere  within  the 
kingdom  of  England  Jiad  theretofore  done  or  exercised,  w 
should  tliereafter  do  or  exercise,  out  of  the  borough  and 
liberties  aforesaid  /  so,  nevertheless,  that  the  said  justices  qf 
the  peace  within  the  borough  and  town  of  Marlborough  fw 
the  time  being  did  not  proceed  to  the  determifuition  qf  aty 
FBLONY,  without  the  special  mandate  of  the  queen,  her  heirs 
and  successors.  And  further,  that  the  mayor  should  be 
escheator  and  coroner,  and  clerk  of  the  market  within  the 
said  borough,  and  that  he  might  do  and  execute  all  things 
which  to  those  ofiices  belong  within  the  borough.    And  that 


The  King 


MICHAELMAS  TERMj    V  WILL.  IV.  187 

m  idier  jmiice»  ucheator,  coroner,  or  clerk  of  the  market        iaS4. 

of  Ike  f  neniy  ier  hein  and  tuccessors,  into  the  said  borough, 

or  tie  prmncti  ^  the  same,  should  in  anytime  enter  w       "^v! 

mtrmmi  tkemnlves  or  himse{f  there  to  do  and  execute  any    Sq^phsbp. 

thing  there  which  to  the  office  of  justice,  escheat  or,  or  clerk 

of  the  market  pertaitu,  there  to  be  done  and  performed. 

Tbe   nwyor  and  burgesies  act  as  justices  within  the 
boRHigh.    The  county  magistrates  exercise  no  jurisdiction 
the  borough.    The  practice  is»   and  always  has 
ly  to  cause  the  warrants  of  the  county  magistrates  to 
ke  hacked  iiy  the  borough  justices.    They  hold  quarter 
sBauoQs.    There  is  a  borough  gaol.    Prisoners  are  occa- 
MttUy  placed  there  previously  to  eiamination.    A  surgeon 
is  paid  for  attending  the  poor  for  oasualtiesj  and  for  attend- 
iog  on  the  prisoners.    The  expense  of  keeping  up  this 
flaee  is  bome  by  the  borough.    Prisoners  who  are  to  be 
tiiad  it  tbe  borough  sessions,  or  are  to  remain  in  custody, 
M  ssBt  to  a  county  prison^  situate  within  tbe  borough,  but 
lUch  is  the  Bridewell  of  the  county  of  Wilts.    The  ex- 
pose of  maintaining  them  there  is  paid  by  the  borough. 
Tlis  gaoler  of  the  Bridewell^  who  is  appointed  by  the 
ooMy  justices,  receives  distinct  salaries  from  the  borough 
wd  from  the  county.    Persons  charged  with  felonies  com- 
wn»^  within  the  borough  are  generally  sent  to  the  county 
Bridewell  within  the  borough,  for  trial  at  the  county  as- 
ns;   but    when  the  offences  charged   are  heavy,    the 
fmcmun  are  sent  at  once  to  the  county  gaol  at  Fisherton, 
Mr  Salisbury,  for  trial  at  the  assizes.    The  borough  bears 
Ae  expense  of  conveying  them  thither,  but  the  expense  of 
MBtainiqg  them  there  and  of  conveying  them  thence  to 
die  tssizes,  is  borne  by  the  county. 

Tlw  boroogh  pays  the  expense  of  passing  vagrants 
AfOQgb  the  borough.  The  mayor  acts  as  coroner  within 
die  borough.  The  expenses  of  inquests  are  borne  by  the 
Woagh. 

A  rate  ia  generally  made  once  a  year  upon  the  two 
piriibes  within  the  borough.     None  has  been  found  earlier 
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than  the  year  177o.    That  rate,  which  was  put  in  on  behalf 
of  the  defendant,  purported  to  be  a  rate  made  under  the 
v.  "       12  Geo.  2,  c.  29,  and  13  Geo.  2,  c.  18,  respecting  county 
"^'    rates,  and  to  be  made  for  the  purposes  mentioned  in  those 
acts  (a). 

Similar  rates  have  been  constantly  made  and  paid  since 
the  making  of  the  above.  The  expenses  and  charges 
before  mentioned  as  being  paid  and  borne  by  the  borough, 
together  with  other  expenses,  are  borne  out  of  the  funds 
produced  by  these  rates. 

An  order  on  the  borough  made  by  the  county  justices  in 
the  year  IdlQ^  for  payment  of  a  sum  towards  the  county 
rate,  was  appealed  against  and  quashed.  No  county  rate 
was '  at  any  other  time  charged  on  the  borough  until  that 
out  of  which  the  indictment  arises. 

An  order  made  by  the  Court  at  the  delivery  of  the  gaol 
for  the  county  of  Wilts,  held  at  New  Sarum  in  1825,  was 
put  in  for  the  defendant.  The  Court  ordered,  at  the  prayer 
of  (7.  W.  L.  (the  prosecutor  of  C.  H.,  tried  and  convicted 
before  that  Court  of  felony),  that  the  churchwardens,  &c. 
of  the  parishes  in  the  borough  of  Marlborough,  in  the  said 
county,  in  which  the  offence  was  committed,  should  forth* 
with  pay  to  the  prosecutor  10/.  l6s.  for  expenses,  trouble, 
and  loss  of  time  therein.  Whether  any  payment  was  made 
under  this  order  did '  not  appear.  The  prosecutor  having 
applied  for  his  expenses  of  that  prosecution  to  be  paid  out 
of  the  county  rate,  the  application  was  resisted  on  the  part 
of  the  county  justices.  And  it  appearing  that  the  felony 
had  been  committed  within  the  borough  of  Marlborough, 
which  did  not  contribute  to  the  county  rate,  the  judge 
made  no  order  on  the  county. 

The  corporation  of  Marlborough  furnish  their  own  town 
hall,  in  which  the  business  of  the  county  quarter  sessiotas 
as  well  as  their  own  has  always  been  conducted. 

The  question  for  the  opinion  of  the  Court  is,  whether 
the  county  justices  had  power  to  make  the  rate  mentioned 

(a)  See  the  effect  of  the  two  statutes  stated  in  argument,  poif,  page  191. 
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in  (he  indictiiieut.     If  the  county  justices  had  no  such        ^834. 
power,  the  verdict  is  to  be  set  aside^  and  a  verdict  entered     ^  j. 
for  the  defendant. 


9. 

Sbephsrd. 


Barsiow,  for  the  Crown.     This  borough  brings  charges 

upon  the  county,  and  therefore  ought  to  contribute  pro- 

portioaably  to  the  county  rate.    The  county  rate  is  levied 

for  a  great  variety  of  purposes,  and  it  is  admitted  that  the 

boroogh' ought  not  to  be  rated  to  the  county  rate  in  respect 

of  those  purposes  for  which  it  raises  within  itself  a  rate  in 

the  nature  of  the  county  rate ;  but  it  ought  to  be  rated  by 

the  county  justices  to  the  extent  of  the  burthens  which  it 

bongs  upon  the  county.    The  words  of  55  Geo.  S,  c.  51, 

wc.  1  (aX  are  large  enough  and  strong  enough  to  give  juris- 

£ction  to  the  justices  of  Wiltshire  over  the  borough  of 

Marlborough.     In  the  Bath  case{b),  decided  in  1823;  it 

VIS  held  that  where  the  liberty  or  franchise  has  *'  a  separate 

jmtdiction  co-extensive  with  that  possessed  by  the  county 

putices"  it  is  not  within  the  limits  of  the  jurisdiction  of  the 

county  justices ;  but  that  it  is  otherwise  where  the  juris- 

ixtixm  of  the  franchise  is  tiot  coextensive  with  that  of  the 

coonty  justices.     The  city  of  Bath  was  held  not  to  be 


(a)  Bj  which  it  was  enacted, 
dat  rbe  justices  of  the  peace  for 
^  seteral  coutities  in  England, 
iMoibled  at  their  general  quarter 
MMoos,  might,  and  they  were 
i^Krebj  authorized  and  empower- 
^wheneTer  circumstances  should 
ippttr  to  require  it,  to  order  and 
^ncct  a  fair  and  equal  county  rate 
^  be  made  for  all  the  purposes 
nr  which  the  county  stock  or  rate 
^tben  or  should  thereafter  be 
Bide  liable  by  law ;  and  for  that 
pvpoM  to  assess  and  tax  every 
l*nih,  township,  or  other  place 
vithia  the  respective  limits  of 
^  commissions,  rateably  and 
*^y*    Provided  thai  nothing  im 


that  act  contained  should  extend,  or 
be  construed  to  extend,  to  give  any 
Jurisdiction  to  the  justices  of  the 
peace  of  the  said  several  counties 
over  any  place  situate  within  the 
limits  of  any  liberties  or  fran- 
chises having  a  separate  jurisdic' 
tion,^~'which  before  the  pasting  of 
that  act  were  subject  to  rates  in  the 
nature  of  county  rates,  imposed 
and  assessed  by  the  justices  of  the 
peace  for  such  liberties  or  franr 
chiies, — or  which  toere  exempt  from 
the  rates  of  the  county  in  which 
they  lie,  either  in  the  whole  or  in 
part. 

(b)  Rex  v.  Clark,  1  Dowl.  &  Ry  1 . 
316;  5  Bamw.  &  Alders.  665. 
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1834.        exempt  from  ihe  jurisdiction  of  the  county  justices^  and 
The  Ki>o     ^^^  Bath  charter,  upon  which  that  case  dependedi  so  aearly 
V.  resembles,  in  all  material  parts,  that  of  Marlborough,  tbfti  dM 

decision  in  that  case  must  form  an  unanswerable  authority 
in  this.  The  jurisdiction  of  the  borough  justices  to  this  ease 
is  not  co-extensive  with  that  of  the  county  josticefi  m  re- 
gards felonies.  The  charter  of  Queen  Elizabeth  givca  to 
them  power  to  do  and  execute  all  things  which  to  ft  justice 
of  a  county  pertain  to  be  done ;  **  so,  neTerthelet*,  tbftt  dM 
said  justices  of  the  peace  within  the  borough  atkl  to^wii  of 
Marlborough  do  not  proceed  to  the.determinstioa  of  any 
felony  without  the  special  mandate  of  the  king.'*  Hie 
factB  stated  in  the  Bath  can  and  the  present  are  iM  dl 
material  respects  the  same.  A  distinction  will  perkMps  be 
taken^  on  the  ground — that  in  Marlborough,  rates  as  dMi 
nature  of  county  rates  had  been  made  for  a  coDsidwaUa 
time  under  13  Geo.  8;  whereas  in  Bath  nose  such  kad 
been  made ; — but  this  distinction  is  met  by  the  admisMM 
that  in  a  franchise  having  a  separate  jurisdiction  to  a  linited 
extent,  the  justices  may  make  a  local  rate  for  the  pofpose 
of  defraying  such  expense^,  in  the  nature  of  county  bar* 
thens,  as  are  borne  by  themselves,  without  ousting  die 
county  justices  of  their  jurisdiction  under  55  Geo.  S, 
c.  51,  s.  !•  The  Maidstone  case  (a),  which  is  the  converse 
of  the  Bath  case,  is  not  opposed  to  this  argument.  If  the 
county  justices  should  rate  the  borough  in  respect  of 
burthens  which  the  borough  does  not  contribute  to  throw 
on  the  county,  the  borough  may  appeal,  and  have  the  rate 
reduced  proportionably. 

Follett  for  the  defendant.  Marlborough  is  within  the 
proviso  in  the  55ih  Geo.  3,  c.  51,  s.  1.  The  Matdsiont 
case,  though  the  converse  of  the  present  case,  is  a  decisive 
authority.  By  the  Marlborough  charter,  the  borongh  jus- 
tices are  in  express  terms  empowered   to  do  all   things 

(if)  Mercer  v.  Daxis,  10  Bainw.  &  Cretsw.  a  17. 
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which  to  county  jostices  pertain  to  do  and  execute,  and        1834. 
tlie  proviso  that  they  shall  not  proceed  to  the  determina-     JlJ^^J^^^ 
tion  of  any  ftlony^  is  not  material ;  for,  it  is  apprehended,  «. 

jifiMiiction  over  felonies  is  not  incident  to  the  office  of    S"*'^**^* 
Judict  of  the  peace.    In  the  Maidstone  ease,  the  justices 
vere  only  authorized  to  hear  and  determine  all  trespasses 
Md  misdeneanors    arising  within  the   town  and  parish, 
»  jaaticea  of  the  peace  for  the  county  might  have  done. 
Mi  they  were  expressly  forbidden  to  determine  treason 
or  faloBj  without  special  mandate  from  the  king.    Yet 
ikt  Conrt  held,  that  to  the  local  justices  belonged  the 
ftmtr  of  oudung  rates  in  the  nature  of  county  rates  under 
19  G0O*  %,  Cd  18.      The   decision  proceeded    principally 
i^poo  dM  He  iniromiiiatU  clause,  ''  that  no  justice  of  the 
€om^  of  Kent  should  in  anywise  intermeddle  within  the 
lawn  and  parish  of  Maidstone,   to  do  any  thing  which 
Ihera  beiongetb  and  appertaineth  to  the  office  of  a  justice 
rf  the  peace ;"  and  there  is  a  clause  to  precisely  the  same 
dect  in  the  Marlborough  charter.    That  case,  though  the 
converse  of  the  present  case,  is  a  clear  authority  in  favour 
of  tko  defendant.     It  is  material  in  this  case  to  look  at  the 
facliirhich  are  here  stated.     The  justices  of  Wilts  do  not 
dcrdse,  and  never  have  exercised  any  jurisdiction  within 
tk  borongh.    Their  writs  are  backed  by  the  borough  Jus- 
tin   If  a  felony  is  committed  within  the  borough,  the 
borough  justices  commit,  and  the  prisoner  is  tried  at  the 
Mitti;  so  that  the  county  magistrates  exercise  no  juris- 
'ittioii  whatever  either   by  commitment  or  trial.    The 
boroagfa  has  a  gaol,  a  bridge,  fee,  and  pays  for  them.    By 
19  6^0.  2,  c.  29,  a  general  power  was  given  to  county 
joitices  to  levy  a  county  rate,  but  they  had  no  jurisdiction 
ovtr  Itbertka  and   franchises  having  commissions  within 
AsaueiveB  and  not  subject  to  the  county  justices,   and 
^icb  bad  not  before  that  time  contributed  to  the  county 
^.    By  IS  Cfeo,  8,  c.  18,  s^  7,  the  justices  of  such  liber- 
ties and  franchises  are  empowered  to  exercise  the  same 
powers  as  to  rates  as  justices  in  tlieir  counties.     Under 
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18S4.  this  latter  act,  the  justices  of  Marlborougli  have,  since 
1775,  if  not  from  an  earlier  time,  made  rates  similar  to 
those  made,  by  the  county  justices,  upon  the  county;  and 
SuEPH£AD.  5u^,i|  j-^^gg  ij^ve  bceu  levied ;  no  rate  made  by  the  county 
justices  has  been  levied  within  the  borough.  Marlborough 
falls,  therefore,  most  precisely  within  the  proviso  in  55th 
Geo,  2,  c.  51,  for  it  is  a  "  place  situate  within  the  limits 
of  a  liberty  or  franchise  having  a  separate  jurisdiction," — 
"  which  before  the  passing  of  that  act  was  subject  to  rates 
in  the  nature  of  county  rates,  imposed  and  assessed  by  the 
justices  of  the  peace  of  such  liberty  or  franchise" — ''or 
was  exempt  from  the  rates  of  the  county  in  which  it  lies 
either  in  the  whole  or  in  part."  In  Rex  v.  Clarke  (the 
Bath  case),  the  facts  were  not  the  same,  and  some  of  the 
dicta  of  the  judges  (which  were  obiter  dicta)  are  perhaps 
not  strictly  good  law ;  as  appears  to  have  been  the  inclina- 
tion of  the  Court,  and  especially  of  Bayley,  J.,  in  the 
Maidstone  case.  But  the  facts  of  that  case  are  sufficient 
to  distinguish  it.  The  county  justices  were  not  by  the 
charter  deprived  of  jurisdiction  over  oifences  committed  in 
the  city  of  Bath,  but  that  jurisdiction  is  preserved  in  case 
of  default  by  the  city  justices.  The  justices  of  Somerset 
tried  felonies  committed  in  the  city  at  their  sessions.  Here, 
they  are  tried  at  the  assizes  only.  No  local  rate  in  the 
nature  of  a  county  rate  appears  to  have  been  made  in  the 
city,  as  here.  It  is  true  that  the  borough  justices  in  this 
case  have  power  to  commit  to  the  county  gaol,  but  that  is 
by  express  charter;  and  it  is  true  that  felons,  when  there, 
are  maintained  by  the  county ;  but  the  question  is  not 
whether  the  borough  throws  an  expense  upon  the  county, 
but  whether  in  point  of  law  the  county  justices  bsLve  power 
to  levy  a  rate  upon  the  borough.  The  county  justices 
have  no  power  to  do  so  ;  therefore  the  order,  for  disobedi^- 
ence  to  which  this  indictment  is  preferred,  is  an  illegal  or- 
der, and  consequently  the  indictment  cannot  be  supported. 

Barstow,  in  reply.    This  borough  undoubtedly  has  its 
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rate  ill  the  nature  of  a  county  rate,  but  only  for  partial        1834. 
purposes.     JR^x  v.  Clarke  is  precisely  in  point.     It  is  not 
contended  that  because  the  borough  brings  a  burthen  upon  v. 

ike  county,  therefore  they  must  be  liable  to  the  county  Shephebd. 
rate ;  but  when  the  question  arises  upon  a  statute  passed 
for  the  purpose  of  enabling  county  justices  to  make  a  fair 
md  equal  county  rate  for  all  the  purposes  for  which  the 
county  stock  or  rate  is  liable,  it  is  a  fair  construction  that 
I  particular  part  of  the  county  which  brings  a  particular 
burthen  upon  it,  should  be  liable  to  be  rated  proportion- 
ably.  The  Maidstone  case  only  goes  to  shew,  that  a 
place  circumstanced  as  Marlborough  may  have  a  county 
rate  itself  for  some  purposes,  and  does  not  shew  that  it 
may  not  for  other  purposes  be  rated  to  the  county. 

Cur^  adv.  vult. . 

Lord  Denman,  C.  J.,  in  the  course  of  the  term,  de- 
livered the  judgment  of  the  Court  as  follows. — The  question 
isf  whether  the  justices  of  the  peace  of  Wilts  have  a  right 
to  enforce  a  county  rate  in  the  borough  of  Marlborough, — 
the  charter  of  which  gives  the  borough  justices  power  to 
commit  felons  to  the  county  gaol,  but  prohibits  them  from 
trying  felonies ;  at  the  same  time  containing  a  ne-intro- 
mittuit  clause.  The  only  facts  in  the  case  applicable  to 
tlus  question  are,  that  the  borough  justices  act  within  the 
iHNroogh,  and  that  the  county  justices  exercise  no  jurisdic- 

• 

tHm  there ;  that  the  borough  justices  have,  since  1775,  levied 
fttes  in  the  nature  of  county  rates,  and  that  the  county 
^  never  rated  the  borough ;  that  the  borough  has  a  gaol 
<>f  its  o^n,  and  that  a  county  gaol  is  also  locally  situate 
Within  the  borough;  that  the  prisoners  apprehended  for 
icionies  committed  within  the  borough  have  been  appre- 
hended by  warrants  of  the  county  justices  backed  by  the 
borough  justices ;  that  the  expenses  of  conveying  them  for 
^  from  Marlborough  to  Fisherton  gaol  for  the  assizes 
^t  been  paid  by  the  borough,  but  the  expenses  of  main- 
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taining  them  in  the  gaoI»  and  of  conveying  tbem  from  that 
gaol  to  the  aasizes,  bj  the  county. 

Under  these  circumstances,  we  think  that  there  moal  be 
judgment  for  the  defendaot.  There  is  some  coofusion  m 
the  cases  on  the  subject,  which  appear  at  first  sight  not 
easy  to  be  reconciled ;  but  as  our  opinion  is  founded  on  the 
words  in  the  proviso  of  55  Geo.  3,  c.  5),  s.  I,  and  the 
Mth  section  of  the  same  statute,  we  think  it  not  neceasaiy 
to  discuss  the  decisidna. 

The  provbo,  aftef  authorizing  the  justices  of  the  peace  of 
the  several  counties  in  England,  at  their  seilsions,  to  make 
a  fair  and  eqital  county  rate,  goes  on  and  says,  *'  provided 
that"  [here  his  lordship  read  the  proviso]*  With  this  the 
24th  section,  authoriating  rates  for  counties^  tovrae,  and 
other  places  having  commissions  of  the  peace  within 
themselves,  agrees.  By  that  section,  **  where  any  ridings  or 
divisions  have  separate  commissions  of  the  peace,  or  where 
any  cities,  towns,  or  other  placea  in  England  hate  cdm- 
roissiovs  of  the  peace  within  themselves,  and  are  not  sab>- 
ject  to  the  juriscNction  of  the  commissioners  of  tbe  peaee 
for  the  coontiea  at  large  in  which  sncb  liberties  and 
franchises  lie,  and  do  not,  nor  did  before  the  paating  of 
this  act,  contribute  or  pay  to  the  several  rates  made  for 
the  said  counties  at  large,  it  shall  be  lawful  to  and  for  tbe 
justices  of  the  peace  of  such  separate  jurisdictions  Wflhin 
the  respective  limits  of  their  commissiona  to  havei  ose, 
and  exercise  all  and  singular  the  powers,  authorities,  aad 
methods  given  or  prescribed  by  this  act,  and  all  such 
acparate  jurisdictions  are  hereby  declared  to  be  subpct 
thereto,  in  tbe  same  manner,  to  all  intents  and  purpoees, 
as  countiea  at  large,  any  law^  usage,  or  custom  to  tbe 
contrary  notwithstanding."  It  is,  we  think,  suflfcient  lo 
say  that  tbe  case  is  within  the  proviso^  Marlborough  ii  a 
place  having  a  separate  jurisdiction,  and  it  was,  before  Ae 
passing  of  tbe  act,  subject  to  rates  in  the  nature  of  connty 
rates  imposed  and  assessed  by  its  own  justices*  Both 
conditions^  therefore,  are  satisfied.    We  ate  aware  that 
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this  constroclion  is  not  consistent  with  some  of  the  dicta        J884. 
to  be  fornid  in  the  cases  cited,  or  rather,  with  the  et-     J^T*^^*^^ 
pressioBS  used  by  Lord  Tenterden  in  Rei  ▼«  Clarke,  that  9. 

the  jurisdkttoD  of  the  borough  magistrates  must  be  eth-  SaaFmaRD. 
exiemive  with  that  of  the  county  magistrates,  and  with  what 
Mf.  Jaatice  Bayley  states  in  the  beginning  of  his  judgment 
in  the  same  case.  But  this  case,  owing  to  the  mixed  and 
iBcoogrttoos  circtraistaRees  of  which  it  is  composed,  does 
not  admit  of  a  decision  without  conflicfing  with  some 
prenona  opinion.  The  safest  course  is  to  abide  by  the 
imrda  c^  tfie  statute. 

Judgment  for  the  defendant. 


Chbbtsrman  v«  Labi fi» 

Assumpsit  on  the  warranty  of  a  horse.     Plea,   the  Where  a 
general  issue.     At  the  trial  before  Tauntofi,  J.  at  the  sit-  J^^^'^oynd 
tings  in  Caster  term  last,  it  appeared  that  a  horse  had  been  turns  out  to 
sold  by  the  defendant  to  the  plaintiff  with  a  warranty  of  ^^^  is  after 
looodoess.    The  price  paid  was  40/.     The  sale  took  place  notice  to  the 
on  the  86th  of  June.     On  the  gth  of  July  the  horse  was  \,y  the  purcha- 

discovered  to  be  lame.     On  the  25th  of  July  the  horse  was  »«^>  ^«  ^^^^^ 
.1  ^  »         •     ••  •  4  •  .  ^^y  recover 

luea  to  Osborne s  nvery*stable,  and  notice  was  given  to  not  only  the 

ik  defendant  that  the  horse  was  placed  there,  and  might  ^jj^'betw^n 
he  taken  away  by  the  defendant,  if  he  pleased.     On  the  the  first  and 
'Tthof  July,  the  present  action  was  commenced.     On  the  ^^8o*"e' 
Ml  of  September  the  defendant  was  informed  that  it  was  keep  of  the 
loteiided  to  sell  the  horse;  and  on  the  I6th  of  September  reasonable 

the  horse  was  sold  for  24/.  35*    The  expenses  of  the  sale  ^^*    ^ 
.  .  .  '^  But  the 

■'eiogV*  175.,  the  sum  received  upon  the  sale  was  21/.  Os.  question  whe- 
The  expense  of  the  keep  from  July  to  September  was  ^^l^^n^k^t 

W.  I6ii     The  action   was  brought  to  recover  28/.  IO5.,  an  unreasona- 
ble time 
before  the  re- 
^  is  a  question  for  the  jury;  and  if  the  seller  rests  Ms  deivnee  on  the  soundness  of 
|!^  Wie,and  does  not  request  the  judge  to  leave  the  question  of  time  to  the  jury,  th 
^^^^  wiU  not,  upon  molibn  ftt  new  tri«3>  look  into  the  evidence  upon  this  point. 


Ckesterman 

V. 
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1884.  being  the  difference  between  the  price  originally  paid  for 
the  horse  and  the  price  of  the  second  sale,  with  the  amount 
paid  for  the  keep.     The  defence  set  up  was,  that  the  horse 

Lamb.  ^as  sound.  When  the  amount  of  the  keep  was  offered  to 
be  proved,  the  defendant  objected  that  it  was  not  recovera- 
ble. This  objection  was  over-ruled.  The  horse  was 
proved  to  be  lame  during  the  whole  of  the  period  it  was  at 
the  livery-stable.  The  learned  judge  left  it  to  the  jury  to 
say,  whether  they  were  of  opinion  that  the  horse  was 
unsound  at  the  time  of  sale;  and  told  them,  that  if  he  was 
so,  the  defendant  was  liable ;  and  that  the  costs  of  the  keep 
of  the  horse,  after  the  notice  of  the  unsoundness  and  whilst 
the  horse  was  at  the  livery-stable,  were  recoverable,  as  well 
as  the  difference  of  price.  The  jury  found  a  verdict  for 
the  plaintiff,  damages  28/.  lOs.  PlaU  in  Easter  term 
obtained  a  rule  nisi  for  a  new  trial,  or  to  reduce  the  verdict 
by  the  amount  of  the  expenses  of  the  attendance  on  and 
keep  of  the  horse. 

Byles  now  shewed  cause.  If  the  rule  was  obtained  oti 
the  ground  that  the  plaintiff  had  no  right  to  retain  the 
horse  for  so  long  a  period,  as  elapsed  in  this  case,  between 
the  notice  and  the  second  sale, — it  cannot  be  made  absolute^ 
because  the  question,  whether  the  horse  was  kept  for  an 
unreasonable  length  of  time,  was  for  the  jury,  and  the 
learned  judge  was  not  desired  by  the  defendant's  counsel 
to  take  the  opinion  of  the  jury  upon  that  question.  In 
WKenzie  v.  Hancock(a),  it  was  determined  that  where 
the  defendant  had  refused  to  take  the  horse  back  again,  the 
plaintiff  was  entitled  to  recover  for  the  keep,  for  so  long 
as  it  was  requisite  to  keep  the  horse  in  order  to  sell  him 
to  the  best  advantage.  Cases  may  be  readily  supposed  in 
which,  for  that  purpose,  it  may  be  necessary  to  keep  the 
horse  for  a  considerable  period.  There  is,  however,  evi- 
dence in  this  case,  that  the  horse  was  not  kept  for  an  un- 
reasonable length  of  time. 

(a)  Ryan  &  Moody,  436. 


Chesteamam 

V. 
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Plaii  contri.     The  rule  of  law  is,  that  the  meaaure  of       i8S4. 

damage  which  the  plaintiff,  in  an  action  like  this,  is  entitled 

to  recover,  is  the  difference  between  the  price  given  and 

that  for  which  he  was  sold,  Caswell  v.  Coare{a).     The        Limb. 

plaintiff  is  not  entitled  to  the  keep  of  the  horse.    The 

hone  was  kept  for  an  unreasonable  length  of  time.     [Lord 

Denman,  C.  J.  You  ought  to  have  taken  the  opinion  of  the 

joiy  on  that  quest]<m.]     It  was  rather  the  duty  of  the  judge 

to  sabnait  that  question  to  the  jury.    If  the  defendant  had 

insiated  upon  the  trial  that  the  plaintiff  was  not  entitled  to 

the  price  of  the  keep  for  so  long  a  time  as  the  horse  was 

kept  io  this  case,  the  jury  might  have  construed  that  into 

an  admission  that  the  horse  was  unsound.    It  is  dangerous 

to  put  a  defence  upon  two  grounds,  lest  the  one  may  be 

construed  into  an  abandonment  of  the  other. 

Lord  Denman,  C.  J. — I  think  a  party  who  returns  a 
bone  for  unsoundness  is  entitled  to  charge  for  his  keep 
after  a  refusal  to  take  him  back;  I  can  conceive  no  case  in 
whidi  a  horse  is  returned  where  the  buyer  is  not  entitled  to 
diirge  for  some  keep.  If  the  question  is,  whether  the 
cbrge  for  the  keep  is  reasonable,  that  is  a  question  which 
the  defendant  ought  to  submit  to  the  jury.  In  this  case 
the  defendant  denied  his  liability  altogether.  No  doubt 
some  disadvantage  may  arise  in  conducting  a  case,  in  put« 
ting  it  upon  two  different  grounds ;  but  that  cannot  at  all 
vv;  the  course  which  ought  to  be  pursued  at  the  trial.  It 
ii  for  the  counsel  who  says  that  the  demand  for  keep  is 
mreasonable,  to  shew  to  what  extent  it  is  so,  and  to  take 
the  opinion  of  the  jury  upon  the  subject.  If  he  rests  his 
ifkoice  upon  another  ground  it  seems  to  me  to  be  very 
^'^uonable  to  suppose  that  the  charge  for  keep  was  taken 
to  be  quite  uncontested. 

Patteson,  J. — ^The  counsel  for  the  defendant  should 
bi?e  either  put  the  question  to  the  jury  himself,  or  when 

(a)  1  Taunt.  566 ;  2  Campb.  83. 


ClMTERMAM 

Lamb. 
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1634.  tiie  learned  judge  came  to  tlie  queiUon  of  damagei,  be 
should  have  desired  him  to  put  it  to  the  jury  to  detennino 
the  reasonabieness  of  the  time  for  which  the  horse  was 
kept. 

Williams,  J.— ^I  think  it  is  by  no  means  an  unreasonsi' 
ble  amount  of  damages;  and,  all  things  considered,  I  think 
the  defendant  got  remarkably  well  off.  If  there  were  ano" 
tber  trial,  I  think  it  highly  probable  the  damages  would  be 
larger.  The  defendant  had  distinct  notice  that  the  borae 
was  at  the  livery  stables,  and,  if  he  had  pleased,  he  might 
have  taken  it  away  at  any  moment,  and  then  the  cause  of 
action  would  have  been  removed  altogether. 


Taunton,  J.  concurred. 

Rule  discharged. 


The  King  v*  Redfern. 

A  prosecutor  IN  this  term  Jones  obtained  a  rule  calling  upon  the  Solii 
'ceH^u  '°''  «>t^'  ^f  •»'•  Majesty's  Treasury  and  Mr.  Belt,  one  of  the 
from  the  clerks  in  Court  in  the  Crown  Office,  to  shew  cause  why 
of  an  indict-  ^r.  BeU  should  not  deliver  to  the  prosecutor,  or  to  his  attor* 
ment  having     Q^y  q^  agent,  a  certificate  of  this  indictment  having  beep 

been  found,       ^,.,  ,.         -i.^.  i-t 

upon  payment  found  by  the  grand  jury  in  this  Court,  on  payment  of  tm 
of  the  CU8-       yg^jj^j  fggg  fQj  ijjg  certificate  only.     The  grand  jury  of  Mid<* 

the  certificate,  dlesex,  on  the  10th  of  November,  found  a  true  bill  for  par* 
£fo? a^£^  jury  against  the  defendant.  The  prosecutor,  wishing  to 
rfthe  indict'  issue  a  warrant  to  apprehend  the  defendant,  appli^  to  Mr* 
ment  also.       ^^^^  ^^  ^^  ^^^^  Q&ce,  for  a  certificate  of  th«  indicUnmt 

having  been  found,  upon  payment  of  the  usual  fee  for  snob 
certificate  only.  The  practice  in  the  Crown  Office  being 
to  furnish  a  copy  of  the  indictment  together  with  the  certi- 
ficate, and  to  charge  fees  in  respect  of  each,  Mr.  Belt  re* 
fused  to  give  the  certificate  except  upon  payment  by  the 
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prosecator  of  the  fees  for  the  copy  of  the  indictment,  (which         ^gg^. 

be  was  ready  to  furnish,)  as  well  as  those  for  the  certificate 

itself. 


The  Kino 
v. 

Il£D?ERN. 


Campbdlf  A.  G.  now  shewed  cause.  It  has  been  the  im- 
memorial custom,  that  a  copy  of  the  indictment  as  well  as 
the  certificate  should  be  paid  for.  The  indictment  and  the 
certificate  may  be  considered  as  one  instrument.  It  is  ne- 
eessarj  that  the  judge  should  have  a  copy  of  the  indictment 
iQ  order  that  be  may  be  able  to  determine  what  amount  of 
bsil  ahoidd  be  required. 

J<me$  in  support  of  the  rule.  The  practice  in  the  Crown 
OflKce  13  unjust,  and  ought  not  to  continue.  The  reason 
which  is  assigned  fails,  as  it  is  not  now  necessary  to  pro- 
duce a  copy  of  the  indictment  to  the  judge. 

Lord  DvNMAN,  C,  J.,  after  consulting  with  the  officers 
of  the  Crown  Office,  said : — The  course  of  office  appears 
to  be  for  the  prosecutor  to  take  out  a  copy  of  the  indict- 
BOH,  though  when  the  parties  come  before  a  judge  be  has 
onljf  an  absiract  of  the  indictment.  There  is,  therefore,  no 
Oifi  whatever  in  having  a  copy  of  the  indictment.  The 
ptoieciitor  in  all  cases  has  a  copy  of  the  indictment  which 
iHibs  himself  preferred,  and  the  judge  can  bold  the  party 
to  bail  upon  the  certificate  alone.  The  reason  suggested 
for  furnishing  the  copy  of  the  indictment, — that  otherwise 
k  learned  judge  would  not  know  what  bail  to  require,-^ 
tt  good ;  but  it  appears  that  the  judge  has  only  an  abstract 
^  the  indictment,  and  not  a  copy,  when  the  parties  are 
l^vlwl.  I  do  not,  tberefore,  see  why  the  present  practice 
ilKHild  continue. 

The  other  Judges  concurring. 

Rule  absolute. 
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A  tender  be- 
fore action 
brought  is  not 
pleadable  to 
an  action  for 
unliquidated 
damages. 
In  an  action 
by  landlord 
against  tenant 
for  not  repair- 
ing, the  dourt 
refused  to  al- 
low the  de- 
fendant to  pay 
money  into 
Court  by  way 
of  compensa- 
tion and 
amends  under 
8  &  4  IT.  4, 
c.  43,  s.  91, 
under  the  {]4ea 
nven  by 
Reg.  ir  H.  T. 
4  IT.  4,  and 
under  a  plea 
of  tender  be- 
fore action 
brought. 


Searlb  V.  Barrett. 

Assumpsit  by  landlord  against  tenant,  for  a  breach 
of  a  contract  to  keep  in  repair,  to  paint  the  outside,  and 
leave  fixtures  in  as  good  plight  as  they  were  in  at  the 
making  of  the  contract.  The  defendant  had,  before  action 
brought,  tendered  5/.,  and  this  sum  had  been  refused. 
G.  T.  White,  in  this  term,  moved,  before  LittledaU,  J. 
in  the  Outer  Court,  for  leave  to  pay  the  sum  into  Court 
by  way  of  compensation  and  amends  under  3  &  4  Will*  4, 
cap.  42,  8.  21,  and  that  the  same  sum  might  be  received 
into  Court  under  a  plea  in  the  form  given  by  the  17th 
Rule  of  Hilary  Term,  4  WilL  4,  and  under  a  plea  of  tender 
before  action  brought.  That  learned  judge  was  of  opinion 
that  a  tender  was  not  pleadable  in  an  action  of  this  nature, 
in  which  the  damages  sought  to  be  recovered  are  unliqui- 
dated ;  but  he  gave  leave  to  move  in  the  full  Court. 

White  now  moved  accordingly.  In  Johnson  v.  Lancoi- 
ter  (a),  it  was  settled,  on  demurrer,  that  a  tender  is  plead- 
able to  a  count  upon  the  quantum  meruit.  This  decision 
is  recognized  by  Mr.  Serjt.  Williams,  in  a  note  to  Birks  v. 
Trippett  (b),  where  he  says,  ''  Lord  Holt  is  said  to  have 
been  of  opinion,  that  a  tender  would  not  be  pleaded  to  a 
count  upon  a  quantum  meruit,  1  Lord  Raym.  255(c). 
But  the  contrary  has  been  since  settled  upon  demurrer, 
1  Str.  576,  Johnson  v.  Lancaster/'  An  action  upon  *  a 
quantum  meruit  is,  in  fact,  an  action  for  unliquidated 
damages.  In  such  an  action,  as  in  this  case,  the  amount 
of  the  damages  would  depend  upon  the  evidence  of  value 
to  be  given  by  the  witnesses.  Take  the  case  of  a  quantum 
meruit  upon  a  tailor's  bill ;  can  it  be  said  (with  reference  to 


(a)  1  Stra.  576. 
(6)  1  Wras.  Saund.  33  (6). 
(f)  Gilet  V.  Hartit-^''  Per  HoU, 
C.  J.,  a  man  cannot  plead  a  ten- 


der and  tout  temps  prist  in  a 
quantum  meruit,  because  the  de- 
mand is  entirely  uncertain." 
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tie  point  now  under  discussion),  that  any  distinction  exists 

in  priDcipIe  between  that  case  and  an  action  for  breach  of 

contract   by   a    landlord   against   his  tenant.    The  same 

priaciple  would  support  a  plea  of  tender  in  one  case  as 

veil  as  in  the  other.     IPatteson,  J.  The   plea  of  tender 

ioen  not  apply  to  a  case  like  this.     If  it  does,  you  need 

not  apply  here.     Your  application  is  for  leave  to  pay  in  a 

iflm  of  money  upon  a  bad   plea  of  tender;  for  such  I 

think  it  quite  clear  that  the  plea  would  be.]     It  is  hoped 

that  the  Court  will  not  now  decide  finally  upon  the  point, 

and  that  an  opportunity  may  be  afforded  of  bringing  the 

qneatioD  before  them  upon  demurrer.     If  this  application 

b  granted,  a  judge  at  chambers  will  be  applied  to  for 

leave  to  plead  the  two  pleas  proposed.     [^Pattesojif  J.    I 

do  not  think  that  any  judge  will  give  you  leave  to  do  so.] 
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Sea RLE 

V. 

Barrett. 


Lord  Denman»  C.J. — Lord  Holt  appears,  from  the  case 
which  baa  been  referred  to  (ci),  to  have  doubted  whether 
I  tender  was  pleadable  to  a  count  upon  a  quantum  meruit; 
>nd  perhaps  his  impression  was  the  correct  one.  Certainly, 
however,  the  plea  is  not  good  in  the  case  of  an  action  for 
vnliquidated  damages  (i). 


Patteson,  J.  (c) — If  you  want  to  plead  a  tender,  you 
can  of  course  do  so ;  but  I  have  not  the  least  doubt  but 
that  the  plea  would  be  bad. 

Rule  refused. 


(a)  AlU€y  900  (c). 

if)  So,  a  plea  of  set'off  to  such 
>  Uintion,  vide  jiubar  v.  Lewis, 
"*M-Dig.  3  ed.  251»  which  was 
*o  ictioQ  by  the  assignor  of  a 
">K  tgainst  the  assignee,  upon  a 
^»ttttuit  to  pay  the  rent,  and  to 


indemnify  the  assignor  against  the 
non-payment. 

And  see  Hardcastle  v.  Nether- 
woody  5  Barn.  &  Alders.  93. 

(c)  Taunton  and  Williams,  Js. 
had  left  the  Court. 


'01.  IV. 
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s^^^^      The  King    v.    The  Inhabitants   of  the  Pari»b  of   St. 

Martin,  in  Leicester. 

To  prove  a     UPON  an  appeal,  an  order  of  justices,  whereby  Ekzabeik 

settlement  by  ■«    .  . 

renting  a  Stmpson  and  her  seven  children  were  removed  frofti  St. 
tenement,  a     Margaret's,  to  St.  Martin's.  Leicester,  was  confirmed,  siriK 

witness  pro-      ,  . 

duced  a  book  ject  to  the  following  case  : — 

emi7  of"an^  ^  TAoiTwis  Simpson,  the  husband  of  Etizabetk,  occupied  a 
agreement  for  house  at  11/.  per  annum,  in  St-  Martin's,  from  Lady-dcy^ 
mfse^^of  a  ^  ^820,  to  Midsummer,  1821,  under  Sir  W.  Walker.  Fivtr 
house,  at  11/.  receipts,  each  for  a  quarter's  rent  of  2/.  15f.,  and  reipec*' 

per  annum.        .  _     *  "^ 

The  witness  tivelj  dated  26th  July,  1820;  17th  October,  1820;^  20tfi 
leTtlfe  Kse  '  January,  1821 ;  1 1th  April,  1821 ;  and  5th  July,  18ei ;  the 
as  agent  to  his  first  under  the  hand  of  his  daughter^  and  the  four  kuFt 
was  ^present,  "'^^'^r  the  hand  of  Sir  W.  W.,  were  proved.  To  prove 
and  that  the     the  taking,  Mr.  IV.  W.,  son  of  Sir  W.  TT.,   was  called, 

terms  were  re-      .  i         i       .       ■  •   •         i      i.  n       •  . 

duced  to         ^"O  produced  a  book  containmg  the  following  entry  made 

writing,  to  pre-  by  ^^e  witness,  viz.  "March  24th,    1820— Agreed  with 

vent  mistake,      *;  .  ,  ** 

and  signed  by  1  nomas  Simpson,  to  have  the  house  in  Peacock^lane  now 
^uper*"  ^on^^  occupied  by  Williamj  at  eleven  pounds  per  annum,  to  be 
purpose  to  paid  quarterly :  quarter's  notice  to  be  given  on  either 
band    the        ^^^^  >  ^^  leave  in  same  repair  as  he  found  it."     The  wit« 

husband  not  ness  further  stated,  that  he  let  the  house  as  agent  to  his 
being  present;  -    ,  ,  i     i         i  ,         , 

but  that  father,  who  was  present,  and  that  the  terms  were  reduced 

the  entry  was  ^^  writing,  to  prevent  the  possibility  of  mistake,  and  signed 
the  wUness  or  by  tlie  wife  of  Thomas  Simpson  (who  was  absent)  od  pui^ 

did  their  nn^e  P^®®  ^^  ^^^^  ^'°^ »  '^"^  ^^^^  ^^^  entry  was  not  signed  by 
appear  in  any  the  witness  nor  by  Sir  W.  W.,  nor  did  the  name  of  Walker 

ther  stated,  appear  in  any  part.  He  further  stated,  that  he  had  no 
that  he  had  no  memory  of  these  things  but  from  the  book,  without  wbieh 

memory  of  , 

these  things  but  he  should  not  of  his  own  knowledge  be  able  to  speak  to 

from  the  book,  -* 

without  which  he  should  not  of  his  own  knowledge  be  able  to  speak  to  the  fad  f  kui  am 
reading  the  entry,  he  had  no  doubt  that  the  fact  really  happened.  Il«id,  ttiat  tbe  entfj 
was  neither  a  lease  nor  an  agreement  for  a  Tease  within  the  stamp  act. 

Held  also,  that  the  witness  might  look  at  the  entry  to  i-efresh  his  memory,  and  that 
the  evidence  which  he  gave  was  parol  evidence  of  a  letting. 

Semble,  that  a  receipt  ^'  for  a  quarterns  rent  due  from  A.,*'  (the  occupier,)  is  of  itself 
evidence  from  whicli  a  letting  may  be  inferred. 

An  "  agreement,  minute,  or  memorandum  of  agreement,*'  is  liable  to  be  stamped, 
only  where  the  instrument  is  per  se  binding  on  the  parties  to  it,  per  Patteson,  J. 
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Iheiact;  but  that  on  reading  the  entry,  be  had  no  doubt         1834. 
that  the   fact  really  happened.     It  was  objected  by  the 
aq^pellauit'a  counsel,  that  the  entry  was  inadmissible   for 
want  of  a  stamp,  and  that  parol  evidence  of  the  letting  l^ha^tants  of 
could  not  be  given.     The   Court  held   that   the  witness    L£i;cssTKa.' 
night  look  at  the  entry  to  refresh  /ih  memory,  and  might 
give  parol  evidence  of  the  letting,  and  upon  such  evidence 
(hey  confirmed  the  order. 

HiUfyaxd  (with  whom  was  Miller\  in  support  of  th^ 
order  of  sessions,  was  stopped  by  the  Court. 

Hmnfr^f  FoUetl,  and  White,  contra.  The  sessions 
oouU  not  receive  evidence  of  the  taking ;  for  the  agreement 
to  take  having  been  reduced  to  writing,  the  written  instru« 
meat,  (though  not  admissible  for  want  of  a  stamp,)  was  the 
best  evidence  of  the  taking.  The  witneas  who  produced 
the  book  stated  that  he  had  no  recollection  of  the  letting 
ttcept  from  reading  the  entry.  The  writing  was  not  us^d 
Qierely  to  refresh  the  memory  of  the  witness.  The  house 
w%8  actually  let  by  this  agreement.  In  Hodges  v.  Drake- 
f9rd(a),  it  was  admitted  by  the  witness  that  an  agreement 
ind  been  made^  (which  agreement,  being  unstamped,  was 
Qotproducecl,)  and  the  witness  was  prevented  from  giving 
wj  further  account.  Rex  v.  St.  Fauts,  Bedford  (Jb). 
[lawi/oiiiJ.  As  the  memorandum  was  in  the  witness's 
l^iod-writing,  why  might  he  not  look  at  it?]  Because  it 
vt>  a  contract  in  writing.  It  was  a  lease.  There  are 
Words  of  present  demise;  and  possession,  it  appears,  imme- 
dietel;  followed.  {^Vaunton,  J.  The  entry  was  not  signed 
bjf  Walker  the  father  or  son.]  It  is  written  by  Walker,  the 
*0D,  and  signed  by  Mrs.  Simpson.  It  is  not  necessary  that  a 
l^ue  should  be  signed  by  both  parties ;  the  acceptance  of  it  by 
Ac  lessee  is  sufficient ;  Payne  v.  Ives{c),  Every  lease,  even 
^Qgh  the  rent  reserved  be  under  £0/.,  requires  a  stamp. 

(«)  i  N.  a.  S70.  (c)  3  Dowl.  &  Ryl.  664. 

(h)  6  T.  R.  45«. 

P  2 
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18S4.        It  was  argued  at  the  sessions  that  this  was  an  agreement 

^"^^^^      for  a  lease,  and  not  a  lease.     The  Court  has  always  taken 

V.  the  intention  of  the  parties  as  the  rule  of  construction.     In 

Inhabitants  of  jp^e  v.  Ries  (a),  it  was  said  by  Tindaf,  C.  J.,  "  Upon  the 
St.  Martin,  .  ... 

X^ErcESTER.     general  and  leading  principle  in  such  cases,  we  are  to  look 

at  the  words  of  the  instrument  and  at  the  acts  of  the 
parties,  to  ascertain  what  their  intention  was."  If  there 
be  a  doubt  whether  this  is  an  agreement  or  a  lease,  the 
Court  will  construe  it  as  the  latter.  [Denman,  C.  J.  This 
could  not  bind  Mrs.  Simpson,  as  she  was  a  married 
woman.]  She  was  the  agent  {b)  of  her  husband.  [Taun- 
ton, J.  Ought  not  the  sessions  to  have  found  that  fact  ?] 
It  is  found  that  the  husband  entered  upon  the  land  and 
paid  the  rent, — which  is  equivalent.  [Lord  Denman,  C.  J. 
The  letting  was  by  parol,  and  this  was  a  mere  memoran' 
dum  of  it.]  The  witness  stated  that  the  contract  was 
reduced  into  writing.  The  sessions  went  on  the  ground 
that  there  was  no  written  contract.  The  witness  was 
called  to  prove  a  parol  letting,  and  he  failed  to  do  90. 
He  stated  that  the  terms  of  the  letting  had  been  reduced 
to  writing,  and  that  he  had  no  recollection  of  the  transac« 
tion  except  from  reading  the  memorandum  in  the  book. 
Unless  the  witness  could  give  some  evidence  apart  from 
the  book,  his  evidence  was  inadmissible.  [Taunton,  J. 
Suppose  a  witness  is  called  to  prove  the  execution  of  a 
deed,  and,  upon  seeing  his  name  as  an  attesting  witnesS| 
says  that  from  that  circumstance  he  recollects  that  the 
deed  was  executed.  Is  not  that  evidence  ?]  In  that  case 
the  witness  is  speaking  of  a  fact  independent  of  the 
written  paper.  Suppose  a  long  conveyance  to  be  put  into 
the  hands  of  a  witness  who  has  no  recollection  of  its 
contents ;  and  he,  upon  looking  at  the  conveyance^  states 
the  consideration  and  the  uses;  then  the  written  instru- 
ment would  be  the  evidence.  [Taunton,  J.  The  case 
states  that  the  witness  let  the  house  as  the  agent  of  his 

(c)  8  Binglj.  181 ;  4  Moore  &  (b)  Vide  Plimmer  v.  Sells,  rnite, 

Payne,  438.  iii.  422. 
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father.]     It  also  states  that  the  contract  was   reduced  to         1834. 
writing.     In  Doe  v.  Perkins  (a)  it  was  held,  that  although      ^ 
a  party  might  refresh   his  memory  from  an  instrument  in  v, 

writing,  yet  if  he  had  no  recollection  of  the  matter  except   St.V^^rtiiT 
from  reading  the   paper,   his  evidence  was  inadmissible.    Leicesteh. 
[PatiesofifJ.  In  that  case  the  witness  attempted  to  refresh 
his  memory  from  extracts  made  by  himself.     It  was  said 
that  the  book  itself  must  be  produced.     Suppose  a  witness 
is  asked  if  be  recollects  a  conversation,  and  he  says  that 
he  does  not,  but  produces  a  memorandum  made  at  the 
lime,  and  states  the  conversation ;  is  that  evidence  admis- 
sible r]     In  that  case  the  witness  does  not  speak  to  the 
contents  of  a  written  instrument. 

Lord  Dbnman,  C.  J.-*If  this  was  either  a  lease  or  an 

agreement  for  a  lease,  the  sessions  have  done  wrong ;  but 

1  think  it  was  neither.     It  was,  in  my  opinion,   a  mere 

memorandum  of  agreement,  to  prevent  mistake.     It  is  said 

to  have  been  signed  by  the  pauper  on  purpose  to  bind  her 

huiband,  but  it  does  not  appear  that  she  had  any  authority 

to  bind  her  husband  as  to  this  particular,  or  that  he  ever 

hew  of  the  transaction,  or  recognised  her  act. 

Then  the  question  is,  whether  the  appellants  were  at 
hberty  to  prove,  in  the  way  they  have  done,  the  letting  by 
parol?  The  witness  who  stated  the  fact  of  the  letting 
^d,  in  effect, — I  must  lopk  at  this  book ;  without  looking 
*tit,  I  have  no  memory  on  the  subject;  but  upon  looking 
^it,  I  have  no  doubt  that  the  fact  really  happened.  The 
^ssions  then  say  that  he  is  not  at  liberty  to  look  at  the 
i^ok  for  any  other  purpose  than  to  refresh  his  memory ; 
^^^  that  for  such  purpose,  he  is  at  liberty  to  look  at  it, 
10(1  may  give  parol  evidence  of  the  letting,  if  his  memory 
^rves  him.  It  appears  to  me  that  the  sessions  acted  quite 
'ight,  and  that  we  must  infer  from  the  facts  stated,  that 
though  the  witness  denied  his  recollection  of  the  facts  until 

(a)  3  T.  R.  749. 
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bis  memory  was  assisted  by  the  book,  yet  that  by  reHdifig 
die  entry,  his  memory  of  the  facts   is  brought  back.     I 
9.  think,  therefore,  that  there  is  no  ground  for  que^tioniiig 

Inhfcbitkhts  6f  ^hfBt  which  the  sessions  have  done. 

Taunton,  J. — I  also  am  of  the  sameopinioiK  Besides 
which  it  appears  to  me,  although  it  has  not  been  argued 
on  that  ground  at  the  bar,  there  was  some  other  evidcpiice 
of  a  letting  for  1  i/.  by  the  year,  besides  that  upon  wliidi 
the  aigument  has  turned  to-day.  It  appears  that  five 
receipts,  for  five  quarters'  rent  each  (being  £/.  iSs,),  were 
put  in.  Those  receipts  afford  the  Court  pretty  -dtstinet 
proof  that  there  was  a  taking  by  the  year,  and  at  a  rent  of 
more  than  10/.  However,  I  do  not  put  it  entirely  upon 
that  ground,  because  I  think  this  entry  in  the  book  was 
neither  to  be  considered  a  lease,  nor  an  agreement  for  a 
lease.  It  is  a  mere  memorandum  put  into  this  book  fbr 
the  convenience  of  the  party  who  made  the  entry. 

Patteson,  J. — I  am  entirely  of  the  same  opinioti.  I 
look  upon  this  entry  as  a  mere  memorandum.  Tlie 
schedule  to  the  stamp  act  (a)  makes  any  '*  agreement^  or 
minute,  or  memorandum  of  an  agreement "  liable  to  be 
stamped  when  "  under  hand  only ;"  by  which  it  is  meant 
to  confine  the  operation  of  that  part  of  the  act  to  aigree- 
ments  which  per  se  are  binding  on  the  parties.  Now 
this  instrument  was  not  per  se  binding  upon  the  parties. 
It  is  said  that  they  acted  upon  it ;  but  the  question  is,  not 
whether  the  parties  acted  upon  it  or  not,  but  whether,  die 
instrument  itself  being  examined,  it  proves  to  be  a  binding 
instrument y  which  could  have  been  put  in  force  if  either  party 
had  refused  to  act  upon  it.  It  is  clear  that  there  was  no 
signature  by  the  owner,  who  was  supposed  to  have  let,  and 
there  was  nothing  that  he  could  be  sued  upon  if  4ie  bad 
refused  to  let  the  party  into  possession ;  nor  conid  be,  hj 

(a)  '55  Geo.  8,  c.  184. 
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ao  action  on  the  agreement,  have  compelled  the  party  to         1834. 

pay  rent  if  be  bad  oot  entered,  because  the  wife  had   no     JlT'^'iT*^ 
■^  •'       .  .  The  Kino 

autborUy  to  bind  the  husband.     If  she  had  such  authority,  v, 

the   sessions  ought    to   have    found    the    fact.     There   is  5Sar^n°^ 
Dolhing,  therefore,  on  the   face  of  the  document   which    Leicesteh. 
made  it  a  lease  or  an  agreement,  and  it  is  not  a  memoran- 
dum of  agreement.     Should  the  sessions  then  have  put  it 
into  the  bands  of  the  witness,  to  refresh  his  memory  ?     Doe 
V.  Perkins  has  been  cited,  and  has  been  pushed  a  great 
way  further  than  the  facts  of  the  case  warrant.     In  that 
case  a  party  endeavoured  to  refresh  his  memory  by  ex- 
tracH  from  a  book,   and    the   Court  said, — You  cannot 
lefredi  your  memory  by  extracts  from  a  book,  though  you 
nay  do  so  by  a  docmnent  in  your  hand-writing  made  at  the 
&ne ;  yoa  must  produce  the  original  book,  that  the  other 
tide  may  look  at  it,   and  cross-examine  upon  it,  if  they 
ftuok  fit;  not  that  the  book  may  be  produced  in  evidence, 
but  that  the  witness  in  all  cases  who  professes  to  refresh 
Us  memory  by  a  document,  may  have  the  original  docu- 
flKot  there  to  offer  to  the  other  side  for  cross-examination. 
There  is  not  a  single  point  more  in   the  case.     The  de- 
Qsion  of  the  Court  is  in  a  very  few  words,  and  only  goes 
•o  thtt  effect.     There  is  a  case,  decided    before  Doe  v. 
Arijnsy  where  a  person  produced  a  piece  of  paper  which 
"C9tid  was  copied  from  part  of  a  book  containing  an  entry 
^  goods   sold  and  delivered ;   and   the  Court  said,  you 
^•'•ot  refresh   your  memory    by    that   paper — the  book 
^glit  to  be  produced.     It  was  never    supposed    that  a 
Witness,  by  referring  to  a  book,  would  make  that  book 
^dence,  but  he  may  refresh  his  memory  by  it,  and  let  the 
^^  aide  have  the  document  produced,    that   they  may 
<*oiB«exMiiine  upon  it. 

WiLLiA^MS,  J^ — I  am  of  the  same  opinion.  I  think 
(Us  was  «either  a  lease  nor  an  agreement  for  a  lease.  It 
appears  to  me  perfectly  clear  that  the  witness,  on  seeing 
&e  d^eumeat,  proved  a  letting  by  parol  evidence ;  that  is 
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1834.         to  say,  upon  refreshing  his  memory  by  the  memorandum,  he 

^^HT^X^      K^i^'C  ^^  account  of  that  which  was  equivalent  to  a  letting : 
Tl*e  Kfxo  j.^j,. 

V,  and  therefore  I  thmk  the  sessions  were  perfectly  right. 

Inhabitants  of 
St.  Martin, 
Leicesteb.  Order  of  Sessions  affirmed. 


M* Arthur  v.  Campbell. 

Matter  of  ASSUMPSIT.  Plea:  the  general  issue.  This  cause, 
apparen"upon  *"^  ^^'  matters  in  difference  between  the  parties,  were  in 
the  face  of  an  June  1832,  (by  an  order  of  Lord  Tenter  den  ^  subsequently 

award, — as  an  ,\.  /.,  •••  i  r 

omission  to      made  a  rule  of  court,)  referred  to  arbitration ;  the  costs  of 

adjudicate       jj,g  g^j^  ^^^  ^^  ^^^  reference  to  abide  the  event.      Before 

upon  a  matter 

or  dispute        the  arbitrator,   the  plaintiff  sought   to  recover  about  8/. 

tlIe"arbitrato7  ^^^  goods  sold,  and  the  defendant  claimed  a  set-off  (whidi 
— cannot  be  had  not  been  pleaded,)  to  the  amount  of  20/.  Evidence  was 
cause  against   given  in  support  of  both  these  cross  claims.     The  arbitrator 

a  rule  nisi      awarded  that  there  was  not  any  sum  of  money  due  and  owing 

for  an  attach-  .     . 

ment  for  non-  from  the  defendant  to  the  plaintiffs  and  that  the  defendant 

of'the'aw^^d     ^*^  "^^  undertake  and  promise  in  manner  and  form  &c. 

The  costs  of  the  suit  and  of  the  reference  have  been  taxed 
sat  104/.  105.,  which  the  plaintiff  has  refused  to  pay. 

In  last  Easter  term,  a  rule  calling  upon  the  plaintiff  to 
«hew  cause  why  an  attachment  against  him,  for  his  con- 
tempt in  not  paying  the  sum  of  104/.  1()5.  pursuant  to  the 
rule  of  Court,  the  award,  and  the  master's  allocatur,  was 
obtained  by  Miller;  against  which, 

Folleit  and  W,  H.  Watson  shewed  cause.  One  of  the 
matters  in  difference  between  the  parties  has  not  been  ad- 
judicated upon  by  the  arbitrator;  for  a  set-off  was  claimed  bj 
the  defendant,  and  the  arbitrator  has  only  awarded  that  the 
defendant  does  not  owe  the  sum  of  money  which  the  plaintiff 
claimed.  If  the  finding  had  been  for  the  plaintiff,  that  ceir- 
tainly  would  have  been  a  disallowance  of  the  set-off ^  but  it 
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is  quite  consistent  with  the  award,  as  it  now  stands,  that  the         1834. 
plaintiff  may  still  owe  the  defendant  12/.,  being  the  excess  of 
the  set-off  claimed,  over  the  debt.    An  attachment  cannot  be    ~    v. 
demanded  as  matter  of  right.    The  power  of  the  Court  as    Campbelc^ 
Xo  granting  it  is  purely  discretionary.    Under  the  peculiar  cir- 
cumstances  under  which  the  Court  on  a  former  occasion 
discharged  the  rule  for  setting  aside  this  award  (a),  it  is 
hoped  that  they  will  now  in  their  discretion  refuse  to  en- 
force the  award  by  the  summary  process  of  attachment 
Where  there  exists  any  doubt  whether  the  award  is  good, 
the  Court  will  refuse  to  enforce  it  by  attachment,  and  will 
leave  the  party  to  his  action  upon  it.    It  has  been  decided  that 
where  there  exists  any  objection  to  an  award  which  would  be 
fleadable  in  an  action  upon  that  award,  the  Court  will  not 
grant  an  attachment ;  In  the  matter  of  Cargey  is  Aitcheson  (6). 
Such  objections  as  that  there  was  corruption  on  the  part 
of  the  arbitrator,  or  that  he  did  not  proceed  regularly,  cannot 
be  pleaded,  but  can  only  be  raised  by  way  of  motion  to  set 
(mit  the  award;  but  an  objection  that  the  arbitrator  has 
M  decided  on  all  the  matters  referred  to  him,  goes  directly 
to  the  essence  of  the  award,  and  may  be  pleaded,  and  there- 
fore constitutes  a  ground  for  discharging  a  rule  nisi  for  an 
attachment.     In  Mitchell  v.  Stavely  (c),  which  was  debt  on 
hood  conditioned  to  perform  an  award  under  a  reference  of 
^  natters  in  difference  between  the  parties,  it  was  held  to 
^^good  plea  in  bar, — that  at  the  time  of  the  submission, 
a  chim  by  the  defendant  of  an  indemnity  against  certain 
^gotiable  bills  of  exchange,  was  a  matter  in  difference  be- 
tween the  parties,  and  that  the  arbitrator,  before  making  his 
^ward,  had  notice  thereof,  but  bad  not  made  or  given  any 
^ward  or  direction  touching  or  concerning  it,  and  that  divers 
^f  those  bills  were  outstanding.     Winter  v.  Munton  (d), 
^ondall  V.  Randall  (e),  were  also  cited. 

U)  Vide  ante,  u.  444.  2  Bingh.  199  ;  9  fi.  Moore,  381. 

(ft)  2  Dowl.  &  Ryl.  222 ;  Cargey  (c)  16  East,  58. 

^'  Aiuheum,  3  D.  &  R.  433;  2  ((0  2  B.Moore>  788. 

^  k  Cress.  170;  S.  C.  in  error,  (e)  7  East,  81. 
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1894.  Sir   J'  Scarlett  and  Miller  centriU       Undonbtedly  an 

VKvrA  which  is  not  ^nal  is  bad ;  but  in  this  case  it  is  good 
ufOH  the  face  of  it,  and  on  cause  shown  against  a  rule  for  aa 
Cjvpbell.  ittacfament,  iacts  dehon  the  award  will  not  -  be  taken  inia 
consideration.  Where  upoo  the  fiice  of  anaward,  its  ioira* 
iidity  appears,  or  its  validity  is  ^abtfol,  the  Coart  wHl  not 
enforce  the  performance  of  it  by  attachment; — and  for  ob- 
viously good  reasons.  But  Aey  will  not  entertain  tibjectioiis 
raised  only  upon  affidavits  in  opposition  to  the  moUoa 
for  an  attachment,  and  which  the  party  seeking  to  enfeire 
<he  award  has  no  opportunity  of  answermg.  If  sueh  objec- 
Jtions  were  entertained,  the  remedy  by  attachment  wouM  be 
practically  destroyed.  In  an  action  upon  an  awurd  it  is  no 
plea  that  the  arbitrator  has  not  decided  upon  all  the  mattcia 
referred  to  him,  unless  that  fact  be  apparent  tiptm  the  fate 
of  the  award  taken  in  connection  with  the  sabmiseion. 
In  Waller  v.  King(fl),  the  Court  of  Chancery  refosed  to 
vacate  an  award,  on  the  ground  of  hardship  or  unreasonable- 
Bess  appearing  only  upon  the  bill  and  answer.  Where  dwre 
is  any  objection  to  an  award  which  cannot  be  brought  be- 
fore the  Court  except  by  afidavit,  it  must  be  taken  1^  w^r 
of  motion  to  set  aside  the  award.  [Lord  Deftman,  C.  J., 
[  see  that  Mr.  Tidd  lays  downthe  rule  exactly  as  you  say  it 
is  (his  lordship  here  read  at  some  loi^th  from  Tidd^s  Vrmc- 
tice,  (6).)  There  is  great  sense  in  the  distinction  which  Ik 
tekes,]  That  distinction  is  taken  in  a  numerous  class  of 
cases,  many  of  which,  it  is  believed,  are  reforred  to  in  Mr. 
Tid^s  work. 

JLord  Dj&nman  C  J« — I  think  the  case  foils  within  ike 
conunon  mle,  diat  a  party  cannot  show  cause  against  a  role 
for  an  attachment  for  non-performance  of  an  award,  except 
for  matter  apparent  upon  the  faee  of  the  award.  TUs  rule, 
which  is  clearly  laid  down  by  Mr.  Tidd,  is  a  sensible  rule 
of  practice. 

(a)  9  Mod.  63,  It  £q.  Abr.  292.  (b)  9th  edit.  B45. 
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Taukton,  J. — I  have  entertained  a  doubt  upon  one  pomt,  1834. 

and  one  only,  wfaick  was  as  to  the  discretion  of  the  Court:  ^'■^^'^^*^ 

bat  I  am  satisfied  that  my  doubt  was  unfounded.    Though  9. 


the  decision  in  Michaelmaa  term  1SS3,  upon  the 
nc^don  to  -act  aside  this  award,  ^  correct  deci8ion^(a),  yet  it 
struck  me  for  a  while  that  we  might  now  look  at  the  ch^- 
ctttmtsnces  of  the  case  in  order  to  guide  our  discretion;  -but 
rtUnk  it 'much  better  to  abide  by  die  general  rule  of  low^ 
ind  Unit 'the  olijedtion  to  the  award  on  grounds  ^extrinsic  of 
Ae  letter  of  h,  ought  not  to  be  entertained  at  this  stage  tff 
(lie*proceedfng8.  If  matter  of  objection  is  apparent  on  the 
fcoe  of  the  tiward  it  may  be  urged  nt  any  titne,  btrt  dmt  is 
not  so  lihen  ibe  objection  arises  out  of  eittrinsic  facts. 

Wf  LLi  A  M  s^  J.  (6) — I  am  of  the  same  opinion .    To  bHow 

ihiB  otgaction  to  be  uiiged  now,  would  be  to  invert  theorder 

of  fte'proceedings.    It  would  be  to  make  the  shewing  cause 

igtfaist  a  rule  for  an  attachment,  the  same  thing  as  a  motion 

for  settilig'ratde  the  lEtward,  with  this  difference  only,  that  the 

other  party  would  have  no  opportunity  of  answering  the 

ifdivits. 

Rule  absolute.  (^ 

(•)  M*Arihurv.  Campbell^  ante^  6  T.  R.  161 ;  Braddick  v.  Thomih 

2. 444.  son,  8  East,  344 ;  Braxier  v.  Bry- 

(f)  PtfftfciWiy  J.  iiad  left  the  mUy  3  fimgli.  167 ;  10  B.  Moofe, 

Cm.  587 ;  Antm.  1  Lord  Keaywi,  li8. 

(c)  And  see  Holknd  v.  Brooks^ 


LoNGSTAFF  and  another  v.  Meaooe^ 
Trover  for  fixtures,  tried  before  Lord  Dernnmhd.  Th?forc»We 

'  taking  posses- 

^  W^tonBaler,  «t  the  sittings  «fter  MicbaeloMS  tern  last,  sionofahouse 

16  Septmber,  1^20.    Amiey  demised  by  tndentiiR  a  ^f  the  !;^^. 

I^use  in  Condvit  Street,  Hattov>er  Squane,  to  Ni^mguie,  nee  of  a 

for  25  years.      Nightingale,  besides  a  premium   for  the  i^^^^  jg  not 

^,  Mid  Mhalev  for  the  fixtures  then  M  the  premises,  a  conversion  of 
■^  -^  '^  such  fixtures. 
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Nightingale,  who  carried  on  the  business  of  a  tailor,  fitted 
up  a  part  of  the  house  as  a  tailor's  shop,  and  for  that  pur- 
pose placed  other  fixtures  on  the  premises. 

30  April,  1824.  NighlingaJe  assigned  the  term  to  the 
defendant  by  way  of  mortgage,  to  secure  1000/.  inoney 
.borrowed. 

24  December,  1824.  Nightitigale  assigned  all  his  estate 
and  effects  to  the  plaintifi^s  for  the  benefit  of  his  creditors. 

November,  1828.  The  plaintiffs  were  put  into  possession 
of  the  house  and  fixtures  by  Nightingale,  and  were  about 
to  sell  the  fixtures,  but  were  induced  to  desist  in  conse- 
quence of  a  proposal  from  the  defendant;  which  proposal 
was  not,  however,  carried  into  efi'ect.  The  plaintiffs  were 
subsequently  forcibly  turned  out  of  possession  by  the  de- 
fendant. There  was  no  evidence  that  any  of  the  fixtures 
had  been  erected  after  the  mortgage.  It  was  objected  on 
the  part  of  the  defeudant,^r5^,  that  trover  would  not  lie  for 
Jixtures ;  and  secondly,  that  there  was  no  tortious  conver- 
sion in  this  case,  because  the  defendant  had  a  right  to  enter 
as  assignee  of  the  term,  and  the  fixtures  passed  by  the 
assignment.  The  jury  assessed  the  value  of  the  whole  of 
the  fixtures  at  80/.,  and  found  that  the  defendant  had  taken 
forcible  possession.  The  Lord  Chief  Justice  was  of  opi- 
nion, that  the  keeping  possession  after  the  forcible  entry 
was  not  a  conversion,  and  directed  a  nonsuit,  giving  the 
plaintiffs  permission  to  move  to  enter  a  verdict  for  60/. 
In  Hilary  term  last,  a  rule  nisi  was  accordingly  obtained  by 
Sir  James  Scarlett;  against  which, 


Campbell,  A.  G.  now  shewed  cause.  Colegrave  v.  Dias^ 
Santos  {a),  shews  that  trover  cannot  be  mamtained  for 
fixtures  attached  to  the  freehold.  No  distinction  was 
made  at  the  trial  between  household  and  other  fixtures; 
nor  was  evidence  given  to  shew  that  any  of  the  £xture8  had 
been  erected  subsequently  to  the  mortgage. 


(tt)  8  Dowl.  &  Ryl.  S55;  iS.  C.  2  Bara.  &  Cress.  76. 
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The  taking  possession  of  the  bouse  by  the  defendant 
could  not  be  a  conversion  of  the  fixtures. 

Sir  James  Scarlett ^  and  Stephen  Temple,  in  support  of 
the  rule.      Colegrave  v.  Dias^Santos  does  not  determine 
that  trover  cannot  be  maintained  for  fixtures.    In  that  case 
the  owner  of  the  freehold  of  a  house  sold  it  by  auction, 
and  nothing  was  said  in  the  conditions  of  sale,  or  in  the 
subsequent  conveyance  to  the  purchaser,  as  to   the  fix- 
tares  which  were  at  the  time  in  the  house.     It  was  held, 
that  the  fixtures  passed  by  the  conveyance,  and  that  the 
Tendor,  after  giving  them  up,  could  not  bring  trover  for 
diem.     Nothing  further  is  established   by  that  case*    In 
Pitt  ▼.  Shew  {a),  the  declaration  was  in  trespass,  for  break- 
ing and  entering  the  plaintifi''s  house,  and  for  taking  divers 
goods,  chattels  and  efiects;  and  the  Court  held,  that  the 
plaintiff  might  recover  the  value  of  fixtures  under  these 
words.    Where  the  articles  can  be  severed  without  injury 
to  the  freehold,  and  are  such  as  are  usually  valued  between 
landlord  and  tenant,  they  may  be  considered  as  chattels, 
and  are  recoverable  in  an   action  of  trover; — Davis  v. 
Jona{b).    The  assignment  to  the  defendant,  of  the  term 
in  the  house,  could  not  give  him  a  title  to  the  fixtures, 
anless  there  had  been  a  delivery  of  the  possession  both 
of  the  house  and  fixtures.     Here  Nightingale,  and  through 
hiov  the  plaintiffs,  were  in  the  situation  of  mortgagors  in 
possession,  and  had  a  right  to  remove  the  fixtures ;  and 
^eir  being  prevented  by  force  from  so  doing,  could  not 
^ke  away  that  right.     Some  of  the  articles  were  not  affixed 
^  the  freehold  in  any  way,  and  therefore,  for  those  articles 
*t  least,  the  plaintiffs  were  entitled  to  a  verdict. 

Lord  Denman,  C.  J.-^The  opinion  of  the  jury  was  not 
^Q  as  to  any  particular  articles  of  furniture,  whether  they 
were  fixtures  or  not;  but  they  were,  I  think,  merely  called 
^Pon  to  estimate  the  value  of  articles,  which  appeared  to 

(«)  4  Bara.  &  Aid.  206.  (h)  2  Barn.  8c  Aid.  165. 
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saa4.  h^.  affsunied  to  have  been  fixtures.  Upoa  that  being 
decided,  and  upon  its  being  abo  foaod  that  thq  defeBdant 
had  taken  forcible  possession  of  the  house,  a  question  did 
IfiiAeM.  arise  whether  his  taking  forcible  posseasioa  of  the  hoi^^a.  by 
vktue  of  the  mortgage  deed,  and  keeping  it  under  tbeaie  cir* 
cuoBstances,  could  amount  to  a  conversion  of  those  thiogft  ao 
called  fixtures.  Upon  that  point,  the  case  of  Colegravex^Dia^ 
SkintQs  was  supposed  to  apply.  I  thought  that  it  could 
not  be  caUed  a  conversion,  because  the  articles  might  at 
that  nEiomeat,  for  aught  I  knew,  be  attached  to  the  freehold. 
They  were  ooly  in  the  defendant's  cuUodjf ;  and  i^y  doubt 
was,  whether^  as  the  defendant  had  possession  of  the  boM8fi!» 
there  were  amy  articles  in  the  house  in  respect  of  which 
trover  could  b^  maintained  agaiost  hinu  That  is  the  aub- 
stance  of  what  passed  at  the  trial ;  and  I  have  no  evidence 
at  all  that  any  part  of  those  fixtures  had  been  erected 
after  the  execution  of  the  mortgage  deed^  und^r  which  the 
defendant  claimed.  The  fixtureSa  therefore,  were  subject 
to  the  same  right  as  the  possession  of  th^  honse. 

Tavnton,  J^  concurred.  ^ 

Patteson,  J. — ^The  plaintiff  might,  if  be  had  insisted 
upon  it,  have  gone  to  the  jury,  as  to  what  were  and  v^hat 
were  not  fixtures ;  but  that  does  not  appear  to  ha\*e  been 
done.  They  seem  to  huve  been  taken  as  a  class.  I  do 
not  think  that  this  action  was  maintainable  for  those  Articles 
which  were  Jixtures. 

Williams,  J«  concurred. 

Rule  discharged  (a). 

(a)   And  see  Place  v.   Faggy     case,  ibid.  280  n;  Hare  v.  Horton, 
4  Mann.  &   Ryl.  277;    Wy^m't     ante,  vol.  ii,  49a 
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1834. 

The  King  v.  The  Inhabitants  of  Cottingham. 

On  appeal,  an  order  for  the  removal  of  a  pauper  from  An  order  of 
Cottiogbam  to  Patrington,  was  at  the  quarter  sessions  for  quashing  an 
the  East  Riding  of  Yorkshire,  in  July,  1833,  quashed  "for  order  of  remo- 

.   -  ,.  .,,  jf      T       **•  I       ,  val « for  f»/br- 

mformaiUy  wUh  coit$.      In   Michaelmas  term,   1833,  a  mality;*  was 
certiorari  issued,  directing  the  justices  to  certify  to  this  ^onfimiedby 
Court,  the  order  of   removal,  and  the  order  of  sessions  although  the 
qoaabiog  it.     The  orders  were  accordingly  returned,  and  val  appeared*" 
tbe  order  of  removal  appeared,  upon  the  face  of  it,  to  be  ^pon  the  face 
good.     A  rule  nisi,  to  quash  the  order  of  sessions,  having  ^  fro^ 

been  obtained,  ^®£F'"^ 

The  Court 

will  in  such 

HUdyard  now  shewed  cause.     By  the  record  it  simply  thaJThrse^"^' 
appears,  that  the  order  was  quashed  Jor  informality.    It  sions  used  the 
does  not  follow  that  the  Court  of  Quarter  Sessions  quashed  mality^'as^*^ 
the  order  of  removal  for  informality  apparent  on  the  face  expressive 
of  it.    A  variety  of  cases  of  informality,  in  which  the  in-  their  decision 

fonnality  is  not  apparent  on  the  face  of  the  order  of  remo-  ^^^  proceeded 
,  .  rri,  .         '^P®'^  grounds 

va),  may  be  instanced.    Thus,  suppose  that  the  two  justices  distinct  from 

who  made  the  order,  took  the  examination  of  the  pauper  [{j®  ^^^^^\^^ 

ftparately:  or,  that  the  pauper  was  at  the  time  irremova-     This  Court 

kl^L  r        'J  !-•  4.  s.  -      n        will  entertain 

iw  bj  reason  of  residence  upon  his  own  estate,  as  in  Hex  ^o  objection 
^'Vick  St.  Lawrence  (a)',  or,  that  he  required  no  relief;  or,  ^°  ^ 

«L     1  1  r    1  J  11        order  of  ses- 

>«it  the  order,  or  copy  of  tbe  order,  was  not  produced  at  sions  which 
^  sessions.     All  these  are  cases  in  which  the  sessions  "P?"  l^^  ^^^^ 

of  It  does  not 
iQight  quash  the  order  of  removal  for  informality,  and  in  appear  to  be 

which  that  informality  would  not  be  apparent  on  the  face  ^adT^iml^s 
^^  the  order.     It  is  certainly  very  desirable  that  the  ses-  the  particular 

To.ct8  are 

>U)08  should  state  the  grounds  upon  which  they  quash  au  brought  before 

^«ler  of  removal;  but  this   Court  has  no   authority  to  ^*>®  9^"*"^ ^y  * 

special  case. 

^oire  them  either  to  state  a  case  or  make  an  entry  of  the     The  sessions 
grounds  of  their  judgment.  have  power  to 

•*      ®  .  grant  costs 

under  8  &9 
(a)  Ante,  n.  889.  WUL  3,  c.  SO, 

s.  3,  in  all 
^  in  which  an  appeal  has  been  entered  and  determined,  whether  the  determination 
^  apoQ  the  merUt  or  for  defect  of  form. 
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1834.  Cresswell  and  Henry,  contrfi.    The  order  of  sessions 

^^^^>^^      professes  to  quash  the  order  of  removal  for  informality. 

9.  Now,  the  only  thing  susceptible  of  form,  is  the  order  of 

Inhabitants  of  removal  itself;  and  therefore  it  must  be  inferred,  that  the 

COTTIMGBAM. 

order  was  quashed  for  some  defect  supposed  to  be  appu' 
rent  on  the  face  of  it.  All  cases  of  informality  are  such  as 
can  be  amended.  The  cases  which  have  been  put  in  the 
argument  as  matters  of  form,  are  in  truth  matters  of  sttfr- 
stance.  In  the  case  of  the  two  magistrates  adjudicating 
separately,  t!ie  defect  is  in  matter  of  substance,  not  of 
form.  So,  non-chargeability  is  matter  of  substance.  So 
also  of  irremovability  arising  from  circumstances  similar  to 
those  in  Rex  v.  Wich  St,  Lawrence. 

A  second  objection  to  the  order  of  sessions  is,  that 
it  gives  costs.  The  sessions  have  no  power  to  give 
costs  when  they  quash  an  order  ybr  informality.  By 
8  &  g  Will,  3,  c.  SO,  for  ''  the  more  effectual  preventing  of 
vexatious  removals  and  frivolous  appeals,"  the  sessions 
upon  any  appeal  before  them,  concerning  the  settlement  of 
any  poor  person,  are  directed  to  order  costs,  as  they  shall 
think  reasonable,  to  be  paid  by  the  party  against  wbom 
such  appeal  shall  be  determined.  It  appears  to  have  been 
intended  that  costs  should  be  granted  in  those  cases  onTy 
where  there  is  a  settlement  of  the  matter  in  dispute.  The 
object  of  the  enactment  was  to  prevent  vexatious  removals 
or  appeals,  and  the  reason  of  it  therefore  applies  only  to 
cases  in  which  the  appeal  has  been  decided  upon  the  merits, 
and  cannot  extend  to  a  case  in  which  the  order  of  removal 
is  quashed  ybr  informality. 

Lord  Denman,  C.  J. — ^The  justices  at  sessions  have 
absolute  dominion  over  the  law  and  facts  of  every  case 
.  that  comes  before  them ;  and  upon  the  subject  of  those 
cases  we  can  know  nothing  but  what  they  think  proper 
to  state  to  us.  They  have. in  this  case  quashed  an  order  of 
removal  on  the  ground  of  informality,  without  stating  what 
that  informality   was.      It  is   argued   that  "  informality*^ 
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necessaxilj  means  some  defect  in  the  form  of  the  order        1834. 

itself,  aiid  apparent  upon  the  face  of  it;  but  I  cannot  ad-     rnT^^^^ 

mit  that  argument  to  be  correct.     I  think  that  the  magis**  v. 

tfitcf ,  when  they  sUte  that  they  have  quashed  the  order  for  cJIJ^^^^^h^^^^ 

"  infonnality/*  must  be  understood  as  saying  no  more  than 

that  they  have  not  decided  upon  the  merits.    It  is  very 

right  that  they  should  make  such  a  statement,  when  the 

amts  are  not  adjudicated  upon,  as  otherwise  their  judg- 

nent  might  be  binding  on  the  parties  at  a  future  period. 

It  is  very  probable  that  the  magistrates  may  have  used  the 

word  ''  informality"  not  in  its  strict  sense,  but  merely  with 

ifiew  to  prevent  the  unjust  consequence  to  which  I  have 

idverted. 

Then  it  is  said  that  the  magistrates  have  exceeded  their  ju- 

liidiction  by  granting  casts ;  and  if  the  act  bad  said  that  they 

ikoald  grant  no  costs,  except  when  a  case  was  decided  on  the 

mgriti,  this  would  have  been  a  good  objection  to  the  order; 

bat  that  is  not  the  enactment.     It  is  said  that  the  object 

of  the  act  was  to  prevent  vexatious  removals,  and  frivolous 

ippesls,  and  that  the  sessions  have  no  right  to  say,  that  the 

tppeal  is  frivolous,  unless  they  have  inquired  into  the  merits. 

The  objection,  however,  whatever  it  was,  prevailed ;  and 

^t  may  say,  that  the  removal  was  vexatious,  if  it  was  made 

wider  any  of  those  circumstances,  which,  though  the  Court 

Mj  call  them  informalities,  are  in  fact  matters  of  sub- 

"tiQce,  as  affecting  the  jurisdiction  to  remove.    I  do  not 

lltiok  that,  in  order  to  enable  the  magistrates  to  award 

^ti  Qnder  this  statute,  the  determination  of  the  appeal 

Boit  be  upon  the  merits.    The  sessions  have  determined 

^  ippeal ;  and  therefore,  it  seems  to  me,  they  were  at 

U>crt)r  to  give  costs.    In  Rex  v.  I'he  Justices  of  Essex  (a), 

^^^  of  an  appeal  against  a  rate  was  given,  but  counter- 

"^VMled  the  day  before  the  sessions,  and  no  appeal  was 

^^^fnd ;  and  it  was  held,  that  the  sessions  had  no  power 

^  give  costs;  but  that  was  on  the  ground  that  the  entry 

^  ditermination  of  the  appeal  were  in  the   nature   of 

(a)  8  T,  R<  583. 
^OU IV.  Q 
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1884.        conditions  precedent  to  the  granting  of  costs.     Here,  die 

^^"^^^"^^      appeal  was  entered  and  it  has  been  determined,  ind  this,  I 

9/  think,  is  all  that  is  required  to  give  jurisdiction  as  to  cost*. 

Inhabitants  of 

Taitnton,  Ja — In  questions  of  settlement,  the  t)h>eeed- 
ings  of  the  Court  of  Quarter  Sessions  tnay  be  etrotieOQi 
in  eidier  of  two  ways  : — ^There  may  be  a  defect  in  the  fmSe 
of  the  original  order ;  and  if  such  an  order  is  confinned ^  all 
diat  is  necessary  to  be  done,  is  to  bring  the  order  of  con- 
firmation up  by  certiorari,  and  move  this  Court  to  qdash 
it: — Or  there  may  be  an  informality  in  some  pari  of  the  pHh 
ceedings,  not  appearing  upon  the  face  of  the  order,  but  tMj 
to  be  shewn  by  extrinsic  circumstances,  and  e3Ei9ting  in 
matters  eolhteral;  and  such  informality  can  only  be  bfOilgbt 
before  this  Court  in  a  special  case.  There  uppeftrs  to  be 
no  informality  upon  the  face  of  the  order;  and  no  ^xtfrflMt 
informality  has  been  brought  before  the  Court  by  a  af^edhl 
case.  If  this  Court  sees  that  something  might  have  existed 
which  would  make  the  order  for  quashing  the  appenl  ^  for 
informality"  right,  and  there  is  no  special  case  discloaing  in 
what  that  informality  consists, — the  order  of  sessions  ntutt 
be  confirmed.  I  will  not  say  that  I  agree  that  M  the 
instances  which  have  been  put,  are  instances  of  infermnH- 
ties;  but  that  of  the  magistrates  sitting  separately,  is  Mi 
instance  of  an  informality  in  the  proceedings,  for  #hich  ffie 
order  must  have  been  quashed  for  informality,  and  not 
upon  the  merits : — ^That,  therefoie,  is  a  possible  case^  hi 
which  the  order  might  be  quashed  for  an  informality  tiot 
apparent  on  the  face  of  it.  I  do  not  think  that  the  (Me 
put  of  a  pauper  not  being  chargeable,  would  be  a  tnuni  ilutf- 
ter  of  form ;  nor  do  I  think  that  the  case  of  a  panpef  befa|; 
irremovable  by  reason  of  his  living  upon  his  own  freehbld, 
is  a  proper  instance  of  informality.  It  is  sufficient  to  Sfty 
that  a  case  may  have  existed  which  would  form  a  good 
ground  for  the  decision  of  the  sessions.  Looking  theh  It 
the  order  itself,  that  order  appearing  to  be  prop^h  On  tile 
face  of  it,  and  there  being  no  special  circumstances  brought 
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op  on  ft  ipecnl  ca»e,  from  which  it  appears  that  the  ses-        1834. 

sioos  have  come  to  a  wrong    decision,  I  think  that  the    ^  ^^^^'^ 

order  must  be  affirmed,     it  is  a  most  wholesome   rule,  v, 

(which  has  existed  ever  since  cases  on  questions  of  settle-  Jn^^'^'^ots  of 

menl  law  have  been  brought  up  to  this  Court,)  that  this 

C<wrt  ahall  not  exercUc  any  jurisdiction  over  extrinsic 

natters   connected   with   orders   of  sessions,    unless   the 

Court  below  has  felt  such  a  doubt  upon  the  question  as 

to  reserve  the  point  for  the  decision  of  this  Court  on  a 

special  case^  stating  all  the  circumstances  out  of  which  the 

difficulty  arises ;  and  there  is  every  reason  to  abide  by  this 

mle. 

Vipan  thfe  question  of  costs,  I  fully  agree  in  the  opinioM 
pronounced  by  my  Lord.  It  appears  to  me  that  the  statute 
iifaliy  sufficient  to  enable  the  sessions  to  give  costs  as  well 
tWn  tbey  quash  for  informality,  as  when  they  quash  upon 
tu  merits.    There  are  no  restrictive  words. 

PattssoK,  J. — ^This  case  entirely  depends  upon  the 
ttaie  in  which  this  Court  are  to  understand  the  word 
''informality,*'  as  used  by  the  sessions.  If  the  word  '^  in- 
farmaKty"  is  to  be  understood  in  the  strict  legal  sense  of 
Mttf  fffortn^  the  sessions  ought  not  to  have  quashed  the 
order,  for  certainly  there  is  no  such  want  of  form ;  but  if 
dK  word  is  to  be  understood  in  the  larger  sense, — as  con- 
InKlistSnguished  from  a  decision  upon  the  merits,  (and  in 
nch  leilse  I  think  that  the  sessions  intended  to  use  it,) — 
ve  have  no  means  of  deciding  the  case  at  ull.  The  ses- 
tMHtt  have  decided  it,  and  they  have  not  granted  a  case. 
Ilus  Court  may  bring  the  order  of  sessions  before  them 
^  eettiorari ;  but  they  can  do  nothing  with  it  when  it  is 
^,  unless  a  case  has  been  granted,  or  unless  the  objec- 
^sppears  upon  the  face  of  the  order  itself. 

With  respect  to  the  question  of  costs,  I  think  that  the 
*>>iions  kavt  the  authority  alluded  to;  and  I  entirely  agree^ 
w  there  being  no  restrictive  words,  the  magistrates  have 
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power  to  award  costs,  whether  the  meriis  have  been  adj|i< 
dicated  upon  or  not. 


Inhabitants  of      WiLLiAMs,  J.  concurred. 

COTTrNQHAM. 


Rule  for  quashing  the  order  of  Sessions  discharged. 


Ayre  v.  Craven. 

In  an  action  CaSE  for  defamation.  The  declaration  stated  as  in- 
fordefama-  ducement,  that  the  plaintiff  used,  exercised,  and  carried 
tion,  for  words  ^^^  ^^^  profession  of  a  physician ;  that  there  bad  been  and 

charging  a  *^  "^   •',  tt         »   •  •  i:- 

physician  with  was  a  rumour  and  report  m  and  about  H.  and  its  neigb- 

not"su^cienr  bour'jood^  that  a  physician  residing  at  H.  had  been 
(unless  special  criminally  connected  with  a  married  woman  and  was  guilty 
leg^Uo state  ^^  adultery;  and  that  the  defendant,  intending  to  have  it 
that  the  mis-    suspected  and  believed  that  the  plaintiff  and  one  — — — , 

imputed  to  the  then  and  long  before,  and  still  being  the  wife  of , 

plaintiff  in  hu  ^^^^  jj^^  persons  meant  and  intended  by  the  said  report, 

profesiion.  /  ^  ^  ^   ^  •'^      ,  .. 

Tiie  declara-  and  maliciously  intending  to  injure  and  prejudice  the  plain* 

to*"sct"forth  in  ^'^  "'  '"^  S^^^  finme  and  credit,  and  to  cause  it  to  be  sus- 

whac  manner  pec  ted  and  believed  that  the  plaintiff  had  been  and  was 

duct  was  con-  guilty  of  adultery,  and  that  he  carried  on  an  adulterous 

nected  by  the  intercourse,  and  was  criminally  connected  with  a  married 

speaker  with  ,     .        ,  .  ,        /. 

that  profes-       woman,  and  that  he  was  an  improper  and  unfit  person  to 

• 

^Ti^     f  ^^  employed  as  such  physician  as  aforesaid  (a). 

where  the  The   third  count  charged,  that  in  a  certain  discourse 

declaration 

alleged  that 

words  contain-      (a)  Tlie  words  laid  in  the  first,      doned  at  the  trial  by  the  plaintiff, 

ing  such  an        second,   and    fourth    counts,  not      and  the  third    count    only   wv 

impu     ion        having  been   proved,  were  aban-      relied  upon. 

of  and  con- 
cerning the  plaintiff  carrying  on  the  profession  of  a  physician,  and  of  and  conceming  him 
171  fUs  prqfeision,  without  more,  judgment  was  arrested. 

Whether  words  imputing  to  a  physician  that  he  had  taken  advantage  of  the  oppor^ 
tunities  afforded  him  by  his  profession,  to  commit  acts  of  adultery,  would  be  actionaible 
without  special  damage,  quart. 
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wbich  the  defendant  bad  in  tlie  presence  and  hearing  of        i834. 
divers  subjects  of  the  realm,  and  particularly  in  the  presence 
aod  hearing  of  J.  B.  B.  and  C.  H.  P.,  of  and  concerning 
the  said    plaintiff  so  carrying  on  the   said  profession  as 
aforesaid,  and  of  and  concerning  the  said  rumour  and  re- 
port, the  defendant,  (falsely  and  maliciously  contriving  and 
iotending  to  have  it  believed  that  the  said  plaintiff  had  been 
guilty  of  a  criminal  connection  with  a  married  woman,)  in  the 
presence  and  hearing  of  the  said  last-mentioned  subjects, 
ipoke   and  published   the  several   false,  scandalous,  8cc., 
words  following,  of  and  concerning  the  said  plaintiff,  so 
cvrying  on  such  profession  as  aforesaid,  and  of  and  con- 
cenuDg  bim  in  his  said  profession,  and  of  and  concerning 
the  said  rumour  and  report,  that  is  to  say; ''  Have  you 
keard  that  it  is  out  who  are  the  parties  to  the  crim.  con. 
liEur,  which  has  been  so  long  talked  about,"  (meaning  the 
Mid  rumour  and  report,  that  a  physician  at  H.,  had  been  cri- 
nandly  connected  with  a  married  woman.)     And  the  said 
C.  ff.  P.  having  demanded  of  the  said  defendant,  what 
VMdical  man  it  was,  the  defendant  falsely  answered  '^  Dr. 
h^!*  (thereby  meaning  that  the  plaintiff  had  been  guilty 
of  cnminal  connection  with  a  married  woman  and  that  he 
^vtt  the  person  alluded  to  in  such  report.)     There  was  a 
verdict  for  the  plaintiff  upon  this  count  with  405.  damages. 

^kxander  obtained  a  rule  to  shew  cause  why  the  judg* 
BKot  should  not  be  arrested,  on  the  ground  that  the  words 
^'^  not  actionable  without  special  damage. 

'•  Pollock,  Wighiman  and  Raines^  in  last  Trinity  term, 
Howed  cause.  The  charge  was  manifestly  calculated  to 
^ojQre  the  plaintiff  in  his  profession  of  a  physician.  To  say 
'^  *  physician,  for  the  purpose  of  discrediting  him  with  his 
jMtieots,  *^  Thou  art  a  drunken  fool  and  an  asse ;  thou 
*^  never  a  scholer,  nor  ever  able  to  speak  like  a  scholer," 
^  held  actionable^  because  the   words   discredited  the 
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plaintiff  in  his  professiuii.  Catodry  and  Tetley^s  case  {a). 
This  and  other  cases  are  referred  to  in  Codi.  Dig.,  Action 
on  the  Case  for  Defamation  (D.  ^),  where  it  is  said  gene* 
raHy,  that  words  which  slander  a  man  in  his  profession  are 
actionable.  The  words  laid  in  the  third  count  are  aNeged 
to  have  been  spoken  ^*  of  and  concerning  the  plaintiff  so 
carrying  on  such  profession  (of  a  physician)  as  aforesaid, 
and  of  and  concerning  him  in  his  sard  profession,"  and 
they  are  obviously  calculated  to  disparage  and  injure  the 
plaintiff  in  that  profession. 


Aiexander  and  Folielt,  coutrJI.  These  words  are  not 
actionable  without  special  damage.  In  Parrai  v.  C&rpen^ 
ter  (&),  the  declaration  stated  that  the  plaintiff  was  parson 
of  D.  and  a  preacher,  and  that  the  defendant  spoke  iheie 
words — *'  Parratt  (meaning  the  plaintiff)  is  an  adnlteter, 
and  bath  had  two  children  by  the  wife  of  J.  S.,  and- 1  w9l 
cause  Um  to  be  deprived  for  it."  After  verdict,  the  Co^ 
held,  that  the  slander  was  examinable  ia  the  Spirilual 
Court  only,  and  gave  judgment  for  the  defendant.  That 
case  goes  the  whole  length  of  the  present  case.  Out 
there  be  any  doubt  that  a  charge  of  adultery  woald  in^re 
a  dergyman  in  his  profession,  fully  as  much  as  it  would 
injure  a  physician  in  his  profession?  l^ere  have  beeti 
many  cases,  and  one  uf  late  years,  in  which  clergymen  have 
beeu,  deprived  for  incontinence.  A  charge  of  incontinefice 
iu.  a  woman,  is  not  actionable  without  special  damage. 
The  cases  collected  in  Cooi.  Dig.,  of  words  apokeu  of  a 
man  in  his  profession  of  a  physician,  arc  all  cases  of  words 
which  have  refci^ence  U>  hia  taknts  and  his  quafificatimts 
to  carry  on  his  profession,  and  impute  want  of  kmowMge, 
want  of  skiU,  or  want  of  care  in  his  profession.  And  ao 
of  the  cases  cited  of  slander  in  other  professions,  the  iftNda 
have  ail  a  direct  reference  to  the  plaintiff's  qualificatioa  hi 
his  profession.     In  Lumby  v.  Allday  (c),  it  was  held,  that 


(a)  Godbolt,  441. 
(6)  Cro.  Eliz.  502. 


(c)  1  Crompt.  &  Jerv.  dOl;  1 
Tyrwh.  2ir. 
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"  words  to  he  actioDable  as  s(>okeQ  of  a  man  in  hb  office. 

Bust  be  tpoken  of  him  in  reference  to  his  character  or 

conduct  in  such  office,  and  must  impute  to  him  the  want 

of  some  qualification  for,  or  misconduct  in,   his  office." 

The  declaration  in  that  case  stated  that  the  plaintiff  was 

cferk  of  a  gas  company,  and  had  behaved  himself  as  such 

with  great  propriety,  and  had  thereby  acquired,  and  was 

daily  acquiring,  great  gains;  but  that  the  defendant — to  cause 

it  to  be  believed  that  he  was  unfit  to  hold  his  situation,  and 

ta  inproper  person  to  be  employed  by  the  company,  and 

to  cause  him  to  be  deprived  of  his  situation — spoke  of  him 

dKse  words,  ''  You  are  a  fellow,  a  disgrace  to  the  town, 

iUffiiio  hold  your  situation,  for  your  conduct  with  whores," 

kc;  aud  it  was  held  that  the  words  were  not  actionable. 

Bijffey,  B.,   in  giving  judgment  upon  that  point,   said, 

^  Evepy  authority  which  I  have  been  able  to  find,  either 

ihews  the  want  of  some  general  requisite,  as  honesty, 

ciptcity,  fidelity,  &c.,  or  connects  the  imputation  with  the 

fUatiff' s  office,  trade,  or  business.     As  at  present  ad- 

vind,  therefore,  I  am  of  opinion  that  the  charge  proved 

tt  ttis  case  is  not  actionable,  because  the  imputation  it 

coitaios  does  not  imply  the  want  of  any  of  those  qualities 

>Uci  a  clerk  ought  to  possess,  and  because  the  imputation 

te  m  reference  to  his  conduct  as  clerk"    The  authorities 

^^Mriish  tliis  position ;  that  unless  the  words  spoken  of  a 

W)  io  his  profession  contain  a  charge  of  professional  ifi- 

^^t^eiiy,  tiiey  are  not  actionable  without  special  damage. 

'^  is  very  true  that  a  charge  of  incontinence  is  calculated 

^  iojttre  a  man  in  his   profession  of  a  physician,   and 

P^baUy,  in  this  case,  injury  has  been  sustained  by  the 

PUatiff  in  his  profession ;  but  if  so,  that  fact  should  have 

1^  stated.    A  physician  is  not  more  bound  to  be  chaste 

^  any  other  person.     There  is  no  reason  why  an  impu- 

^tioB  of  want  of  chastity  should  be  actionable  without 

special  damage  in  the  case  of  a  physician,  more  than  in 

^  case  of  any  other  person.    The  words,  to  be  actionable 

without  special  danomge,  ought  at  all  events  to  have  been 
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connected  much  ipore  intimately  with  the  plaintiff.'4»  pro* 
fessioQ  than  is  done  by  this  declaration*.  Hartley  v.  Uw^ 
ring  (a),  Moore  v.  Meagher  {b),  and  Hunt  \.  Jones  {cy 

Lord  Dbnman,  C.  J. — W^  will  take  time  to  considec« 
but  I  would  observe  that  our  impression  is  at  present. 
against  you^  Mr.  Alexander. 

Cur,  adv.  vuli»   . 

Lord  Dbnman,  C.  J.,  in  this  term,  delivered  judgmient. 
— There  are  obvious  and  very  good,  reasons  for  tbfl. 
jealousy  with  which  the  Courts  have  always  regankd 
actions  of  52aiM/fry  particularly  those  io  which  no  imfic^ 
able  offence  has  been  imputed.  Here  the  plaintiff  states  the 
grievance  as  affecting  him  in  his  business,  office,  or  pcot- 
fesaiou,  without,  however,  charging,  that  any  actual  dam$gt 
has  accrued  to  him  from,  the  words  spoken. 

Some  of  the  cases  have  proceeded  to  a  length  whicU  qyp, 
hardly  fail  to  excite  surprise ; — a  clergyman  having  failed 
to  obtain  redress  for  the  imputation  of  adultery  (^,  ^uhI^^ 
schoolmistress  having  been  declared  incompetent  to  nMU|i- 
tain  an  action  for  a  charge  of  prostitution  (e).  Such  word« 
were  undeniably  calculated  to  impede  the  success  of  the 
plaintiffs  in  their  several  professions,  but  not  being  ap* 
plicable  to  their  conduct  therein,  no  action  lay.  The  doc- 
trine to  be  deduced  from  the  older  cases,  was  recently  laid 
down,  after  a  full  discussion,  by  Bay  ley  ^  B.,  who  says  (y^, 
'^  Every  authority  which  I  have  been  able  to  find  either 
shews  the  want  of  some  general  requisite,  as  honesty, 
capacity,  or  fidelity, — or  connects  the  imputation  with  the 
plaintiff's  office,  trade,  or  business.'*  In  that  case,  accord^ 
i"gly>  where  a  verdict  had  been  recovered  by  the  clerk  of 
a  gas  company,  on  a  declaration  alleging  that  the  defend* 

(a)  8  T.  R.  ISO.  (e)  Per  Twitdtny  J.,  in  WharioH 

(6)  1  Taunton,  39.  v.  Brook,  1  Vent.  31. 
(f)  1  Cro.  Jac.  499.  (/)    1  Crompt  &  Jerr^dOl; 

ii)ParreUv.Carpent€r,lioyi64.  Si  C.  1  Tyrwh.  317. 
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Ukt,  visbiDg  to  cause  it  to  be  believed  that  tbe  plaintiff  was 
nniit  to  b<rid  bis  situation,  and  to  cause  him  to  be  deprived 
of  ity  bad  said  to  him,  ''  you  are  unfit  to  hold  your  situa^ 
tioD,"  and  then  imputed  incontinence  as  the  reason  of  his 
uiifitiieas^ — ^the'  Court  of  Exchequer  thought  that  the  judg- 
■ent  ought  to  be  arrested. 

lo  the  present  case  much  doubt  was  entertained  whether 

the  words  were  not  actionable  within  the  rule  just  adverted 

to.     For  being  laid  as  spoken  of  the  plaintiff  as  a  phy* 

9tmm;  (in  which  character  he  may  have  opportunities  of 

abasing  the  confidence  reposed  in  him  to  commit  acts  of 

oiminal  conversation,)  it  appeared  to  us  doubtful  whether 

tke  statement  might  not  be  considered  large  enough  to 

idmit  tfocb  proof  to  be  adduced  on  the  trial ;  io  which 

case  tbe  necessary  proof  would  be  presumed   to  have 

boaigKvett,  and  the  judgment  ought  not  to  be  arrested. 

But  after  full  examination  of  the  authorities,  we  think  that 

ittctioos  of  this  natare,  the  declaration  ought  not  merely 

toUtle  that  such  scandalous  conduct  was  imputed  to  the 

pUttiiff'  tit  Ats  profession,  but  also  to  set  forth  m  what 

iMmr  it  was  connected  by  the  speaker  with  that  profes- 

^><HL   For  this  defect  the  judgment  must  be  arrested. 
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Judgment  arrested  (a). 
(a)  Vide  CoIHms  v.  Carnegie,  ante^  iii.  703. 


Smith,  qui  tam,  v.  Gillett. 
Same  v.  Same. 

1  Wo  actions  of  debt,  for  penalties,  had  been  commenced  The  enact- 
'P^t  the  defendant,  as  printer  and  publbher  of  a  news-  ^^,  3  c.  98^ 

s.]0,(prohibit- 
^  ^  briosing  of  actions  for  penalties  '^  incurred  by  virtue  of  that  or  any  other  aci 
'^oe  to  the  stamp  duties,"  unless  prosecuted  in  the  name  of  the  attorney-general, 
^^i^ms  solicitor  ot  stamps,)  applies  only  to  cases  in  which  the  nUfject-mailer  of  the 
''^  relates  to  the  stamp  duties. 

^Wefore  it  does  not  apply  to  actions  brouf^t  for  penalties,  incurred  by  printing  and 
P^i^iag  a  niewspaper  without  complying  with  the  regulations  imposed  by  38  Geo,  Si, 
^'  78»  sees.  9,  4,  7,  uid  10,  although  that  act  contains  various  provisions  relating  to  (hb 
*^pdotics. 


Smitr 

V. 
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ias4.  paper,  G«lfed  ^  The  Royal  Corawall  GaMUe^  F«liiH>iiftli 
IHM;k«t^  and  PlynoiUb  Joujnuil/'  for  a  vialatioii  o£  the  pp>i 
viaioas  of  38  Geo.  S,  c.  7B(a).  The  first  acticm  waa  t»  ra* 
G1LI.ETT.  covei  a  panalty  of  lOCXf.  for  priniitiiig  afid  publiahing  tim 
iK^wapapar  wkho«»t  its  cootaUuog  tlue  true  mm^  9mi  m^ 
ditiou  of  the  printer  and  publbh^r.  The  aeoosMd  aclicNift 
contaioing  104  counts,  was  broughjt  to  recover  i(H  paaal- 
ties  of  lOOL,  iociicred  by  the  defandaat  for  printkic  mi 
pttWishiag  tfaa  o^wspaper,  wiibout  signmg,  sweartag  .ior 
affirming,  or  disliveriBg,  aa  affidavit  spacifjiog  and  netting 
fortb  a  change  in  the  place  of  abode  of  the  defeadaill^  asAa 
true  dascription  of  the  prioliBg4iouse  to  wlHch  (ba  dtfiradanlt 
bad  changed  and  wherein  the  nawspaper  was  psiutad* 

The  ftOth  section  of  44  Geo.  3,  e.  96,  provAdas,  ^  that  k 
shall  not  be  lawfoL  for  any  person  to  prosecute  any  acUoa  ia 
any  of  his  majesty's  Courts  agakist  «ny  person  fot  fijia  s^ 
•overy  of  any  fine,  penalty,  or  forfisilxire,  made  or  ipdcuarid 
by  virtue  of  Ibis  or  any  other  act  or  acte  of  pofUamnt.  aa- 
lating  to  kU  majeUjf's  Uamp^diUiesp  or  any  otber  duties  UBdm 
the  management  of  the  coaunisaioaers  of  the  duliaa  an 
stamped  velhuuy  paiehmeni^  and  paper,  for  the  tiaia  hemg, 
unless  the  same  be  prosecuted  in  the  name  of  bia.majeat|i's 
attomey-generali  or  in  the  name  of  the  solicitor  of  his 
majesty's  stamp  duties  in  England,  &c. — and  if  any  action 
shall  be  prosecuted  in  tiie  name  of  any  other  person,  the 
same  and  every  proceeding  thereupon  had  are  declared  Dull 
and  void  to  all  intents  and  purposes." 

The  plaintiff  i^m>t  tba  solicitor  or  9Py  other  officer  of  his 
majesty's  stamp  duties  ip  J&igl^pd, — nor  was  he  authorized 
by  the  attorney-general,  or  by  the  solicitor  or  any  other  offii^ 
of  his  majesty's,  stamp  duties,  to  prosecute  these  actions. 

In  the  early  part  of  this  term,  Smirke  obtained  a  rule  aisi 
to  set  aside  the  proceedings  with  costs,  on  the  griaund  thut 
tbe  proceedings  were  void. 

(0)  Intitoled  "  An  act  for  pre-  persons  not  known,  and  fovflagn- 

venting  the  mischiefii  arising  from  lating  the  printing  and  publishing 

j|iijiAtia(<uid  (Hiblishing  newspapers  sqch  papers  in  otUer  respects" 
and  papers  of  a  like  nature  by 


Smith 
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Stephen  J  SerjI.  now  shewed  cause.     These  accioos  are         1834. 
not  whiuB  44  Geo.  3,  €.  96,  s.  10,  for  they  arc  wA  brought 
is  reapect  of  the  violatioa  of  any  enactment  reiutiitg  to  tie  v. 

9Uttig$  dettke.  They  are  founded  on  secUons  %  4,  7  and  10  ^^^^^^* 
of  36  Geo.  Sj  c.  78,  none  of  which  secMna  relate  lo  the 
itasp  dutiea.  it  is  admitted  that  the  eighUenih  section  of 
Aat  net  does  rehte  to  the  stamp  duties ;  but  the  question 
iittoft  whether  the  action  is  brought  upon  a  staJtutetsi  which 
dbere  are  any  provisions  relating  to  the  stamp  dulieSi  but 
vhelker  it  ia  brought  for  n  penalty  for  awf  matter  relatiftg 
(•  4ha  alHnp  duties.  [Lord  Dennwn^  C.  J.  The  ot^t  of 
the  hgiahture  in  enacting  the  provisions  of  36  Geo.  3,  c  76, 

a  wpraased  ki  the  title  of  the  act(ii)y  which  saya  nothingas 

to  stamp  duties.] 

%wirke^  in  aupport  of  the  rule.  The  38  Geo.  3  is ''  An 
ut  wbliag  lo  his  majesty's  stamp  duties.^  The  18di 
vettsn  impoats  a  penalty  on  any  person  wilfuiiy  piinling 
vfafeNsiung  any  newspaper  not  being  priirted  upoa  paper 
Wjf  U0u^fed:  and  many  other  sections  of  the  act  relate  to 
tin  itamp  duties*  One  of  these  actions  contains  no  less 
tk«  104  oounts.  The  obfect  of  the  44th  Geo.  3  was  to 
ftwiot  Ike  proaecutmi,  by  officious  peiuons,  of  faamasing 
^  oppressive  actiona  for  penalties  incurred  aocondiag  to 
^  i^int  letter  of  the  law,  but  which  a  lesponsiMa  public 
^iew  would  not  think  it  right  to  prosecute.  This  tiths  is 
Bo  part  of  an  act(6).  The  38  Geo.  3  has  a  double  aspect — 
to  regulate  the  publication  of  newspapers— *and  the  stamp 
^tiei  imposed  upon  them.  It  does  not  follow  that  bc' 
^^  some  of  the  provisions  of  a  statute  contain  regula- 

• 

^  not  immediately  conmtcted  with,  that  part  of  the  reve- 
Btte,  therefore  the  act  does  not  relate  to  the  stamp  duties. 
if  Ae  whole  of  the  act  be  read,  it  wiH  piamly  appear  that  it 
'oea relate  to  the  stamp  duties.  This  application  has  been 
*ids  at  the  aiiggestioo  of  the  officers  of  the  st^mp^diuies* 

(i)  Siipr^  9S6,  (a).  (6)  Vide  Dwaou  oa  9taiiKai,  Mj> 
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18S4.  Lord  Dbnman,  C.  J. — It  does  not  foHow  that  because 

some  single  clause  in  a  long  statute  may  give  a  penalty  re- 


Smith 
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V,  specting  a  stamp,  it  is  to  be  called  ''  An  act  relating  to  hil 

majesty's  stamp  duties."  The  best  rule  we  can  lay  down 
is,  that  in  each  particular  action  the  question  must  be,  whe- 
ther the  enactment  upon  which  the  proceeding  is  founded 
relates  to  the  stamp  duties — whether  the  act  of  paitiament 
relates  to  the  stamp  duties  with  reference  to  theiuXgect^ 
matter  of  that  action.  This  is  an  action  brought  for  penal- 
ties for  the  violation  of  enactments,  the  object  of  which  had 
no  relation  to  the  stamp  duties.  It  appears  to  me,  thoe- 
fore,  that  it  was  not  necessary  in  this  case  to  obtain  the 
sanction  of  his  majesty's  attorney-general,  or  of  the  com- 
missioners of  stamps. 

Taunton,  J. — I  am  of  the  same  opinion.  I  think  ^at 
the  10th  secUon  of  the  44th  Geo.  3,  c.  93,  must  receive  k 
construction  confining  it  to  actions,  bills,  plainta,  o^' itti- 
formations  in  any  of  his  majesty's  C!ourta  wherein  the  subftd^ 
matter  of  the  proceeding  itself  relates  to  the  stamp  dntiiejs. 
I  am  very  sorry  to  be  obliged  to  come  to  this  conclusion^  Iki- 
cause  I  am  fully  satisfied  that  the  purposes  of  public  policy 
would  be  much  better  attained  if  prosecutions  of  this  sort 
were  not  within  the  reach  of  officious,  and,  generally  speal;* 
mg^  I  fear,  corrupt,  common  informers,  but  were  lodged  as* 
dusively  in  the  hands  of  some  responsible  officer  of  die  ciDitto. 

Pattbson,  J.  and  Williams,  J.  concurred. 


King  v.  Baker. 
In  repleyiiiy      REPLEVIN.    The  defendant  made  cogmzance,  first,  as 

the  defendant  ,    •«*!«*  ^    ^i  *■  r  ''o^*         r»*j 

iiiakes  coeni-    baiuff  to  the  commissioners  for  repainng  Staines  Bridge,  on 

zance,  flrat, 

under  a  demise  by  J.  to  B. ;  secondly^  under  a  detiiide  from  B.  to  the  {^aintiff.  Pka,  in 
bar  to  each  cognizance,  non  tenuit.  The  defendant  ma^  at  the  trial  abandon  the 
second  cqsnizance,  and  examine  B.  in  support  of  the  first  issue,  B.  stating  on  the  voir 
dire  Unit  he  did  not  emj^oy  the  attorney. 


v. 
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tdemiae  bj  them  to  one  Ranubottom;  secondly,  as  bailiff        1^34. 
to  Samtboiiam,  on  a  demise  by  Ramsbottom  to  the  plaintiff. 
He  plaintiff  pleaded  non  tenuit  to  each  cognizance. 

At  the  trial  before  Lord  Denman,  C.  J.,  at  the  sittings  at  Baker. 
Wcatmipaler  jafter  last  Hilary  term,  it  appeared  that  the  dis^* 
fote  wns^  whether  the  plaintiff  occupied  the  premises  as 
die  $ervanl  or  as  the  tenant  of  Ramsbottom.  The  defendant 
proposed  to  examine  Ramsbottom  upon  the  issue  raised  by 
Aefini  cognizance,  and  offered  to  abandon  the  second  cogr 
Bzance.  Ramsb(^tom  stated  on  the  voir  dire  that  he  did 
IK>t  employ  the  attorney  in  the  suit.  The  plaintiff  objected 
\tf  the  admission  of  Ramsbottom  as  a  witness,  on  the  ground 
that  he  was  in  effect  a  party  to  the  suit;  and  it  was  urged 
that  he  stood  in  the  same  situation  aq  the  lessor  in  eject- 

laent.    The  lord  chief  justice  was  of  opinion  that  Ramsr 

ioUom  was  a  competent  witness,  and  received  his  evidence. 

Yeidict  for  the  defendant  on  the  issue  upon  the  first  cogr 

aiaqce. 

la  the  following  term,  Campbell,  A,  G.,  obtained  a  rule 
m^  for  a  new  trial,  on  the  ground  that  Ramsbottom  wa9  an 
ittoompetent  witness. 

Sir  James  Scarlett  and  Adolphus  now  shewed  cause. 
At  the  trial  it  was  contended  that  Ramsbottom  waa  in  truth 
^jsity  to  the  suit;  and  he  was  likened  to  the  lessor  in 
^KctQeot.  The  answer  to  this  objection  is,  that  in  eject- 
'^Qt,  the  lessor  is  regarded  as  tlie  party  to  the  suit  on  the 
^^^.  ot  so  a  party  under  whom  cognizance  is  made 
iQ  IQ  action  of  replevin.  The  defendant  was  at  liberty  to 
*l^on  (as  he  offered  to  do)  one  of  the  cognizances.  He 
could  not  have  retained  a  verdict  on  both  the  issues. 
^^  5  Cokeys  Reports  {a)  the  following  case,  from  the  Year 
Boob(6),  ia  cited.    ^'  One  brought  a  replevin  against  tfffo 

(^19  %  Slmgibj^t  case.  made  seijeontSy  that  one  brought 

(i)  P.  3  H.  6y  44  b.   The  case  is  a  replevin  for  an  execution  against 

^  from  die  argument  of  Afar-  two  persons^  who  made  several 

^who  sa^  ''I  once  saw,  when  avowries,''  &c. 

1'fnmt  and  CUpim  were   first 


Kim 
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liBi.  pMMni  fef  «ii  ox,  who  made  aeverai  tvowrief>  e«eb  llj  Im» 
fl<6lf  kk  tiii  ^wn  right  («) ;  and  there,  by  the  advice  of  all  tk 
#!'       justices^  both  the  avowries  abated  for  tiie  incoawiety 

BAtM.  Uiat  if  both  Ibe  issued  should  be  found  for  the  arOMrtitS] 
the  Ooutt  c6ttM  Qot  give  judgaieot  oa  them  for  oae  wad 
the  Mme  thing,"  This  ease  is  wiopted  b;  Lord  Cote,  md 
used  by  him  lo  illusttnte  the  law  with  resj^ect  to  iDovenant*. 
If  a  dfstn^M  k  made  at  one  time  on  separate  foods,  thno  is 
no  doubt  that  two  parties  may  airow  separaleiyi  At  the  taom* 
mencement  the  defetidant  might  make  as  man;  avowriM  or 
eogtihrtmcei  as  he  pleased^  with  respect  to  d^rmt  goodsi 
but  hi  eould  not  make  two  avowries  or  eognitaKoa  fot 
the  mmi  goodst  If  he  did  so^  he  was  obliged,  to  eMt  mm 
upon  which  to  rest  his  ease  (6).  The  evowrtes  would  bi 
inttmiiami ;  and  if  he  had  a  verdict  on  oiie»  he  must  abafr- 
don  the  other*  In  this  case  it  oouM  not  have  boen  proved 
that  the  parfy  was  tenant  of  the  same  premises^  to  fliimi 
boUom,  and  also  at  the  same  time  to  another  person  mmam 
nected  with  him.  The  defendant  therefore  had  a  right  to 
sey)  "  I  catt  have  *  veitliet  on  the  one«  and  I  renounce  tbe 
other."  After  that  renunciation,  Ram§boUom  was  called 
to  prove  that  the  plaintiff  did  not  bold  under  him.  No 
case  catt  be  found  which  lays  down  in  general  terms,  thtt  a 
party  under  whom  cognizance  is  made,  is  not  a  compoteUt 
wimess.  D^anv.  Curtis  (c)  was  cited  at  the  trial ;  Jiiut  the 
report  of  that  case  is  evidently  inaccurate,  since  it  stetei 
that  the  cognizance  which  raised  the  question,  and  to  which 
the  whole  argument  had  referencci  was  abandoned^ 
The  witness  in  UpiM  v.  Curtis  was  deemed  incompetent, 
not  on  the  ground  that  he  was  a  party  under  whom  tagdi^ 
sance  was  mude,  but  because  he  was>  in  point  of  foalt 
interested  in  the  etntit  of  that  suit.  [Lord  Dennmn^  C.  J. 
The  rule  was  obtained  elso  on  Golding  v.  Mai  (e)»]    Thtt 

(ff)  In  the  tmgtnal^  the  reporter,  not  to  htre  deniarred  for  ditplieitj. 

or  rather  AfaKto,  adds,  **  in  which  (e)  1  Bingh.  910. 

ease  they  ought  to  have  pleaded  (if)  Vide  8.  C.  more  ftllljr  re- 

teverally  with  the  plaiotiflF.''  pot-ted,  B  B.  Moore,  59* 

(b)  t.  f.  supposing  the  plaintiff  (e)  ft  Esp*  Refi.  979. 


MfCHAVLMAS  TERM,  V  WILL.  TV. 

#ill  bt  foand,  opon  inveBtigation,  neter  to  have  de^ 
ciM  lliM  question.  [Lord  Denman,  C.  J.  In  Hm-t  v» 
Hwnim)  k  ww  beid,  that  deciaraiiens  of  tbe  persoa  under 
«lN>ai  cIm  defendant  makes  cognizance^  are  not  evidence 
for  tke  plamHff,  Tbat  must  have  been  on  tbe  ground  that 
bs  wrni  himBelf  a  good  witness  for  the  plaintiff.] 

Tbe  hte  statute  of  3  ft  4  Will  4,  c.  48,  s.  ^{b\  rea- 
rmed the  nitiiess  competent,  supposing  bim  not  to  have 
hBta  wo  withont  tbe  aid  of  that  statute. 


1M4. 


Kfva 
Basbx. 


Cmpfe/Zi  A.  0.|  and  Artkbold,  in  support  of  the  rulew 

h  decsdiog  tlm  present  case,  the  general  question  must  be 

deleramedi  whether  a  party  under  whom  cognisance  is 

mndsy  ia  a  competent  witaess.    As  to  the  case  from  the 

Yev  Bodis,  tbe  Court  ordered  the  avowries  to  abate. 

There  waa  no  application  to  the  Oourt  to  withdraw  the 

sacund  cognizance.    There  is  no  snch  proceeding  as  abun*- 

dsaim  ^  pl^^    '^^^  second  cognizance  must  be  taken  to 

ktt  rtel  and   substantial  defence  to  the  action*     Upon 

tin  fiwe  of  tbe  cognizance  the  defendant  insists  that  rent 

b  lat  to  Ram»botUmt^  and  claims  a  return  of  the  goods 

to  BftmhoUinn.    Suppose  Ranubikilom  had  been  an  avow- 

«)t,  woald  he  have  been  a  competent  witness  i    He  would 

>ol(e)i    Avowries  are  considered  as  similar  to  declarations 

^  rcat(d)«    In  replevin  both  parties  are  ttctoti^  the  plain*- 


(■)  9  Ciuph.  oe. 
(i)8tction36  18  as  follows: — 
^  in  order  to  render  the  rejec- 
'^  oT^tnaiset  on  tbe  ground  of 
''tonia  leit  frsqucnti  be  it  fort  her 
**0te^  that  if  an/  witness  shall 
b  objected  to  as  incompetent^  on 
^inmod  that  the  verdict  or  jadg- 
**tiB  the  actioo  on  which  it  shall 
^  pnpMed  to  etamine  him  would 
^  •dmissihle  in  evidence  for  or 
l^oit  him,  such  witness  shall 
*^hsk!is  be  aiamined^  but  in 
^  esse  a  vtrdial  or  jadgnienl  in 


that  actioni  in  fiivoor  of  tht  partj 
on  whose  behalf  he  shall  have  been 
examined,  shall  not  be  admislible 
in  evidence  /or  him  or  anyone 
claiming  under  himi  nor  shall  a 
verdict  or  judgment  against  the 
party  on  whose  behalf  he  shall 
havd  been  examined,  beadmllsiblo 
in  evidence  ugnimt  him  or  any  one 
claiming  under  him/' 

(r)  Sed  vide  Johfucn  v.  Mason, 
1  Esp.  N.  P.  C.  815;  Hitrt  v.  Horn, 
8  Carapb.  03. 

(lO  Ftife  Co.  Litt  308)  a. 
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tiff,  a8  suing  for  compcnsatioo  for  the  injury  done  by  the 
wrongful  taking  of  his  goods ;  the  defendant,  as  seeking  to 
obtain  security  for  his  rent,  or  to  enforce  some  other  right 
against  the  plaintiff.  Hart  v.  Horn  does  not  decide  the 
question  in  this  case.  There,  cognizance  was  made  as 
bailiff  to  one  Massey,  for  rent,  and  it  was  proposed  to  ghre 
in  evidence  a  declaration  made  by  Massey  in  the  plaintiff's 
favour.  It  was  urged  that  Massey  was  clearly  a  good  wit- 
ness for  the  plaintiff;  and  Heath,  J.  was  of  opinion  that 
what  Massey  said  was  not  evidence  against  the  defendant 
It  does  not  follow  that  because  be  was  a  good  witness  for 
the  plaintiff',  to  prove  certain  facts  against  his  intereti,  that 
therefore  he  would  be  a  good  witness  for  the  defendant. 

The  late  act  of  parliament  does  not  affect  the  question. 
The  object  of  that  act  was  not  to  enable  a  party  to  the 
suit  on  the  record,  or  a  person  in  the  same  situation,  to 
become  a  competent  witness ;  but  to  enable  a  servant  (for 
instance)  to  be  called,  in  an  action  against  the  master 
for  negligence  by  his  servant,  to  disprove  the  negligenoe. 
Formerly  a  verdict  against  the  master  might  have  been 
given  in  evidence  against  the  servant,  in  an  action  by 
the  master  for  the  negligence  of  the  servant  (a).  The  ob- 
jection is  not  that  the  verdict  may  hereafter  be  made  use 
of,  but  that  Ramsbottom  had  a  direct  interest  to  prevent 
the  plaintiff  from  obtaining  a  verdict.  Ramsbottom  was 
interested  in  having  the  goods  returned  to  him.  Making 
cognizance  in  the  name  of  a  party  is  very  different  from^s- 
tifying  under  a  party  in  trespass.  In  replevin,  the  party 
under  whom  cognizance  is  made  is  the  actor  in  the  suit. 
In  ejectment,  on  the  demise  of  different  lessors,  the  one 
cannot  be  a  witness  for  the  other.  In  an  action  on  a  policy 
of  insurance  effected  by  a  broker,  where  an  interest  is 
averred  to  be  in  A.  and  in  B.,  the  one  cannot  be  a  witnets 
for  the  other ;  Bell  v.  Smith  (6).  Golding  v.  fiias  is 
precisely  in  point.    There  the  defendant  made  cognizance, 

(a)  Vide  Morith  v.  Foote^  8         (6)  7  Dowl.  &  Rjl.  846;  &  Ci 
Taunt.  454,  3  B.  Moore,  508.  5  Barn.  &  Cressw.  188. 
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irstp  nnder  one  Nicholas  Fel/,  who  was  stated  to  be  the  1834. 
partj  beneficially  entitled ;  secondly,  under  ffadeson,  who 
WW  stated  to  be  a  trustee  for  FetL  fVadeson  was  edited 
It  a  witness^  and  Mr.  Justice  Chambre  held  him  not  admis- 
fibfe.  Vpion  ▼.  Curtis  establishes  the  same  in  effect; 
lithovgh  it  is  not  so  expressly  in  point  as  Golding  v.  Nias, 

Cur.  adv.  vult.    ' 

Lord  Denkan,  C.  J.  on  a  subsequent  day  in  this  term, 
Mivered  the  judgment  of  the  Court.  After  statitig  the 
fkadinga,  and  evidence,  his  lordship  proceeded  as  fol- 
lows^-— 

The  disputed  question  of  fact  at  the  trial  was,  whether 

the  plaiotiff  occupied  wi  the  servant  of  Ramsbottom^  or 

« tsaant  under  him.    This  issue  the  jury  ultimately  found 

far  the  defendant*    One  of  the  witnesses  tendered  by  him 

iiupport  of  it  was  Mr.  Ramsbottom  himself,  under  whom' 

tk  leamd  cognizance  was  made. '  He  was  cbjcfcted  to  as 

VKooipeteot,  being  in  truth  a  party  to  the  suit  placied  for- 

^  by  the  defendant,  (who  called  him  as  a  witness,)  as  the 

Pcnoa  entitled  to  a  return  of  the  goods,  if  the  plaintiff 

'^Id  fail  ID  this  action:     He  stated,  however,  on  the  voir 

^  that  be  did  not  employ  the  attorney ;  and  the  defend- 

*^  expressed  his  willingness  to  abandon  the  second  issue. 

^  tvk  was  granted  for  the  purpose  of  considering  whether 

^  Wts  properly  admitted,  and  after  argument  and  consi^ 

^^tition  we  think  that  he  was. 

We  ate  of  opinion  that  the  defendant's  offer  to  abandon 
'^  Ufne  was  tantamount  to  consenting  that  the  verdict 
'Wold  he  found  against  him  on  that  issue.  Such  verdict 
^^h  have  been  taken  at  the  moment: — It  must  have  been 
^^tered  afiter  the  cause  was  tried,  because  the  case  presented 
^  tke  defendant  on  that  issue  was  directly  contrary  to  that 
■<^iad  ia  bis  favoor.  The  witness,  therefore,  had  become  a 
^rmigtr  to  the  suit*  He  was  in  the  situation  of  a  person 
inNier  whom  a  defendant  justified  a  trespass,  but  who  had 

VOL.  IV.  R 
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1834.  not  employed  the  attorney  to  defend ;  and  after  the  defend- 
ant  had  submitted  to  a  verdict  on  that  issue,  but  required 
his  evidence  in  proof  of  another:  or  he  may  be  compared  to 
a  lessor  of  the  plaintiff  in  ejectment*  whose  name  is  used 
without  his  concurrence,  and  on  whose  demise  a  verdict 
has  been  entered  for  the  defendant,  while  he  was  a  neces- 
sary witness  in  support  of  other  counts.  The  nature  of 
the  action  of  replevin,  indeed,  raises  this  difference, — that 
the  party  under  whom  cognizance  is  made,  is  asserted  by 
the  defendant  himself  to  be  entitled  to  a  return  of  the 
goods :  but  this  assertion  is  only  conditional, — if  the  defend- 
ant shall  prove  his  issue;  and  it  is  in  truth  retracted  by  his 
submitting  to  a  verdict  thereon.  Several  authorities  were 
quoted,  none  bearing  on  the  point  directly.  The  only  case 
in  banc  is  Upton  v.  Curtis  {a),  but  there  is  reason  to  sup- 
pose that  the  facts  are  not  reported  with  perfect  accuracy, 
and  the  Court  only  held  that  an  intermediate  tenant  under 
whom  cognizance  had  been  made  (the  distress  being 
taken  by  the  landlord)  was  not  admissible  to  prove  the 
amount  of  the  sub-tenant's  rent.  This  may  have  been 
because  he  had  an  interest  in  reducing  his  own  rent  by 
raising  that  of  his  tenant.  One  nisi  prius  decision  of  a 
most  learned  judge,  Mr.  Justice  Chambre,  was  cited  against 
the  admissibility  of  the  witness,  from  JEspifiasse^s  Reports  (6). 
But  the  principle  there  seems  to  have  been,  that  one  under 
whom  cognizance  is  made,  and  who  is  prim^  facie  the 
party,  shall  not  be  deemed  competent  merely  because  the 
legal  estate  in  respect  of  which  he  distrained  was  held  by 
him  as  a  trustee  for  others, — a  principle  which  does  not 
clash  with  our  present  decision.  We  think  that,  under  the 
circumstances  of  this  case  the  witness  stood  indifferent,  and 
that  the  rule  for  a  new  trial  must  be  discharged. 

Rule  discharged  (c). 

(a)  1  Bingh.  SIO;  nqiri,  330.  584;   Res  v.  Wcbum^  10  East, 

(6)  Go&iing  v.  J^tas,  5  Esp.  272;  395;   lUx  v.  Eardmkk,  11  East, 

jt^^  230.  578;  Compf on  v.JTtUe^ev,  Mano. 

(c)  And  see  Byhe  v.  AtdridgCy  N.  P.  Digest,  3d  ed.  896,  S9f  ; 

cited  7  T.  R.  665;  and  11  East,  Smith  ▼.  Lyon,  3  Campb.  465. 
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Heath  v.  Brindley. 

iHE  defeudant  gave  a  warrant  of  attorney,  by  tlie  defeaz-  The  Court  set 
aoce  to  which  it  was  agreed,  that  it  should  be  lawful  for  as'>deajudg. 

o  ^  raent  on  a 

die  plaintiff,  his  executors  &c.,  to  enter  up  judgment  there-  warrantor 
open  at  any  time  he  or  they  might  think  proper,  notwith-  entered^up 
standing  that  twelve  calendar  months  or  upwards  might  (even  before 

the  late  rules 

inv  elapsed  from  the  day  of  the  date  thereof,  or  that  the  of  H.  T.  4 

irfendani  might  be  dead  at  the  time  of  entering  up  such  ^'^^*  ^') 

judgment,  without  first  applying  to  the  Court  for  liberty  so  defendant 

to  do.     The  defendant  died  on  the  8th  of  February  last,  "^j^f,^^^^ 

wad  on  the  1  Jth  of  the  same  month,  although  the  space  of  signing  judg- 

twelve  calendar  months  and  upwards  from  the  date  of  the  although 

warrant  of  attorney  had  then  elapsed,  judgment  was  entered  ^^  ^^^  defea- 

•til  11  /.    1        1      zance  it  was 

up,  execution  was  issued,  and  the  goods  late  of  the  de-  stipulated, 
iendant  were  seized.      Administration  was  subsequently  ^l?^.^^!^^ 
tiken  out  by  creditors ;  and  in  last  Trinity  term  JP.  Pol-  should,  with- 
W  obtained  a  rule  calling  upon  the  plaintiff  to  shew  S^oCourt,te 
ciuse  why  the  warrant  of  attorney  and  judgment,  and  all  ^t  liberty  to 
proceedings  thereon,  should  not  be  set  aside;  and  why  the  ment  not-  ^" 
proceeds  of  the  executions  should  not  be  restored  to  the  withstanding 
administrators.     On  the  last  day  of  the  same  term,  ant's  death. 

Whether 
c   r  o  T>   rr  T*'  judgment  eu- 

oirj.  Scarlett  and  R.  F.  Richards  shewed  cause.   In  Mor-  tered  up  on  a 
^  f  Jones  (,a)  it  was  held,  that  an  agreement  by  the  parties  to^y"more'^ 
^  tbe  warrant  of  attorney,  that  execution  shall  issue  upon  than  twelve 
Ae  judgment  after  a  year  and  a  day,  without  reviving  the  judg-  without  ?eave 
■*^t  by  sci.  fa.,  is  not  illegal,  and  that  execution  may  be  ^^^^  Court, 
'^  out   notwithstanding  the  stat.  Westminster  £•      In  suanceofan 
•^one!  V.  Jones  (b)  it  was  held,  that  though  by  the  practice  of  ^eiiron^hT" 
Ac  Court  judgment  cannot  be  entered  up  on  a  warrant  of  at-  defeazance 
^  more  than  a  year  old,  without  the  leave  of  the  Court,  ^s\^  ^'"t 
JctQone  but  the  defendant  himself  can  object  to  any  irregu-  liberty  to  do 
Wty  io  this  respect.    The  defendant  in  this  case  had  agreed  g^^g^  '  * 
^<oaJpe  any  objection  of  this  kind,  and  by  that  agreement, 

(<)  8  Dowl.  6c  Rj\.  60S.  (b)  1  Dowl.  &  Rjl  558. 
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his  representatives  are  equally  bound.  Nor  can  an  objec- 
tion founded  on  the  fact  of  the  death  of  the  defendant  pre- 
viously to  the  entering  up  of  judgment  prevail,  for  that 
event  is  provided  for  by  the  defeazance.  Before  the  intro- 
duction of  the  late  regulations  of  the  Court,  if  a  defendant 
died  in  the  course  of  a  term  or  in  vacation,  judgment  might 
nevertheless  be  entered  up  on  a  subsequent  day  in  the 
same  term,  or  in  the  following  vacation,  and  such  judgment 
had  relation  back  to  the  first  day  of  term,  and  was  valid. 
This  was  held  in  Bragner  v.  Langmead{a\  and  confirmed 
in  Calvert  v.  Tomlin  (6). 


F,  Pollock  contr^.  In  Calvert  v.  Tomlin,  the  defendant 
had  given  a  cognovit,  and  not  a  warrant  of  attorney.  The 
distinction  is  pointed  out  by  Gaseke,  J.  who  expressly 
says,  that  ''  when  judgment  is  entered  up  on  a  warrant  of 
attorney,  it  must  be  shewn  that  the  party  is  living,  because 
if  the  Court  know  him  to  be  dead,  they  will  not  allow 
judgment  to  be  signed."  The  practice  alluded  to  as  esta- 
blished by  Bragner  v.  Langmead,  and  Calvert  v.  Tomlin, 
relates  only  to  cases  in  which  the  death  of  the  defendant 
takes  place  within  a  year  after  giving  the  warrant  of  attorney. 
Here,  the  warrant  of  attorney  was  at  the  time  of  the  de- 
fendant's death  more  than  twelve  months  old.  This  objec- 
tion is  fatal,  and  it  is  such  as  could  not  be  released  by  the 
defendant. 

Cur.  adv.  vult. 


Lord  Denman,  C.J.  in  this  term  delivered  the  judg« 
ment  of  the  Court. 

This  was  a  motion  for  a  rule  to  set  aside  the  judgment 
signed  on  a  warrant  of  attorney.  There  were  two  objec- 
tions; of  which  one  was,  that  the  judgment  was  not  signed 
within  a  year  and  a  day  from  the  date  of  the  warrant  of 
attorney ;  the  other,  that  the  defendant  was  dead  at  the  time 
of  the  judgment  being  signed.    The  answer  to  these  objec- 

(a)  7  T.  R.  so.  (6)  5  Bingb.  1;  S  Moore  &  Payne,  1. 
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(ioos  was,  that  by  the  defeazance  to  the  warrant  of  attor- 
ney it  was  expressly  agreed^  that  the  plaintiff  should  be  at 
liberty,  at  any  time,  without  application  to  the  Court,  to 
enter  up  judgment,  though  the  year  and  a  day  should  have 
elapised,  and  though  the  defendant  should  be  dead.     Some 
cases  were   quoted,   the  principal  of  which  is  Morris  v. 
Jones  (a),  where  an  objection,  similar  to  the  first  of  those 
tiken  in  this  case,  was  overruled  by  Abbott,  C.J.  who  is 
reported  in  Dowling  and  Ri/land's  Reports  to  have  said, 
**  If  the  defendant  thought  proper  to  enter  into  a  bargain 
tbat  execution  should  issue  upon  the  judgment,  without  a 
icire  facias  to  revive  it,  he  cannot  afterwards  be  permitted 
to  avoid  the  consequences,  by  setting  up  the  illegality  of 
the  proceeding/'     The  same  case  is  reported  in  Barne- 
vaUand  Cresswell(Jb\  where  the  language  of  the  Lord  Chief 
Jtistice  is  much  more  qualified.     There  was  also  a  case  of 
Jones  V.  Jones  (c)  brought  before  us  with  reference  to  the 
fint objection;  which  case,  however,  does  not  appear  to  us 
to  be  m  point. 

Bat  we  need  not  enter  into  any  discussion  upon  the  first 
objection,  as  our  decision  will  proceed  entirely  upon  the 
otberi—  that  the  party  was  dead  at  the  time  when  the  judg- 
iD^twas  entered  up.  We  do  not  think  that  the  agreement 
diat  judgment  should  be  entered  up  notwithstanding  the 
defendant's  death,  can  possibly  be  binding  on  his  represen- 
^tivesi  still  less  on  the  Court.  It  is  laid  down  by  Mr. 
W,  iu  his  Practice  (d),  that  '*  the  death  of  either  party  is, 
{coenlly  speaking,  a  countermand  of  the  warrant  of  attor- 
^;  and  therefore,  upon  a  motion  to  enter  up  judgment 
^  an  old  warrant  of  attorney,  if  it  appear  to  the  Court 
^t  either  party  is  dead,  they  will  not  grant  the  motion." 
^  only  exception  to  this,  it  appears,  is  Chancy  v.  Neerf- 
*^(e).  There  "  a  motion  was  made  to  enter  up  judgment 
.  OB  in  old  warrant  of  attorney,  and  an  affidavit  was  pro- 

(•)  S  Dowl.  &  Kj\.  603.  {d)  9  ed.  vol.  i.  551. 

iS)  t  Barn.  &  Cressw.  239.  (e)  2  Stra.  1081 ;  5.  C.  Andrews, 

(«)  1  DowL  fc  Bjl.  558.  53. 
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duced,  sworn  the  day  before^  of  the  party  being  alive  and 
the  debt  unpaid,  upon  which  the  Court  made  the  common 
rule.  The  Solicitor  General  (a)  on  another  day,  moved  to 
discharge  it  on  an  affidavit  that  the  defendant  died  on  the 
day  when  the  first  motion  was  made,  at  seven  o'clock  in 
the  morning,  and  insisted  that  this  was  by  a  surprise  upon 
the  Court;  and  on  great  debate  the  Court  declared  that  if 
it  had  then  appeared  that  the  man  was  dead,  they  would 
not  have  made  the  rule,  but  they  applied  the  maxim jSeri 
noH  debet,  fachim  valet,  to  this  case,  and  compared  it  to  the 
cases,  Salkeldj  82  (6),  and  Fuller  v.  Joselyn,  ante,  882  (e), 
and  thus  suffered  the  deceit  that  had  been  put  upon  the 
Court  to  prevail.'*  The  counsel  (a)  who  had  moved  it 
appears  to  have  been  not  very  much  pleased  with  this  de- 
cision, and  he  was  not  very  unjustly  displeased*  That 
seems  to  be  the  only  authority  against  what  has  been  done 
in  the  other  cases;-* that  is  the  only  case  which  stands  in 
the  way  of  the  general  rule  that  a  warrant  of  attorney  expires 
at  the  death  of  the  party  who  gave  it. 

We  think,  therefore,  that  in  this  case,  the  judgment  was 
improperly  entered,  and  must  be  set  aside. 

(m)  TIte  Reporter  himself.  Lord  Holt,  401;  7  Mod.  93. 

{b)  Probably    Oades   v.  Wood-  <c)    2    Stra.    833;    FuiUr   v. 

ward,  1  Salk.  87»  reported  also  2  Johmony  Cas.  temp.  Uardw.  168; 

Ld.  Raym.  766,  844;  3  Salk.  116;  2  Daru.  K.  B.  857, 358,  404. 


The  King  v.  Tlie  Justices  of  the  Town  of  Cambkidge. 

Sh^officera "  ^*  ^  UNNING  had  obtained  a  rule,  calling  upon  the 
have  power  to  justices  of  the  town  of  Cambridge  to  sliew  cause  why  a 
abandons,        mandamus   should  not  issue,  requiring  them  to  hear  and 

It  has  been 

allowed  aad  published,  quare. 

When,  after  such  allowance  and  pubhcatioiii  and  notice  of  appeal  by  a  party  i^^ 
grieved,  the  parish  officers  give  notice  to  the  appelUuit  of  an  abandonment  of  the  rate, 
but  refuse  to  pay  his  costs  incurred  up  to  that  time,  about  the  appeal,  the  sessions  have 
jurisdiction  over  the  appeal,  if  entered  in  pursuance  of  the  notice;  and  are  bound  txp 
quash  it,  if  defective,  for  the  reason  assigned  in  the  notice  of  appeal. 

And  if  the  sessions  refuse  to  go  into  the  appeal,  the  Court  will  compe!  them  to  do  so 
by  mandamus. 


TheKiva 
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determine  an  appeal  of  John  Faulkner  against  a  poor  rate        1894. 
made  to  Jul>  last  by  the  overseers  of  St.  Giles,  Cambridge, 
ind  wbj  they  should  not  pay  the  costs  of  this  application,     '""vf 
This  rule  was  obtained  upon  affidavits,  which  stated  the     Jjf'icwof 
foUowiDg  facts :  Cambeidoe. 

8  July  last.  A  rate  for  the  relief  of  the  poor  of  the 
parisli  of  St.  Giles,  Cambridge,  was  made,  in  which  the 
ippeilaDt  was  rated  at  6/.  14s.  Sd.  in  respect  of  lands  occu- 
ped  by  him. 

4  July.  This  rate  was  duly  allowed  by  two  justices  of 
the  peace  for  the  town  of  Cambridge,  and  the  allowance 
VII  duly  published  on  the  following  Sunday. 

8  September.     The  appellant  paid  to  the  assistant  over- 
•eer  the  amount  in  which  he  was  rated. 

Shortly  afterwards  the  appellant  obtained  a  copy  of  the 
nte,  and  upon  examination  found  the  rate  unequal. 

4  October.  Notice  was  given  in  due  form  to  the  church- 
nideos  and  overseers,  and  to  other  persons  interested,  of 
the  intention  of  Faulkner  to  enter  and  prosecute  an  appeal 
KGordingly,  which  notice  specified  32  grounds  of  appeal. 

Counsel  had  been  retained  previously  to  the  service  of 
4i8  notice. 

7  October.  A  copy  of  the  notice  of  appeal  was  lodged 
^  the  clerk  of  the  peace  of  the  town^  at  his  office,  and  a 
'obpoena  ad  testificandum  obtained  and  issued  on  the  part 
rf  the  appellant. 

9  October.  A  notice  was  served  upon  the  appellant's 
•*^<>niey,  by  the  attorney  for  the  churchwardens  and  over- 
*^^i  by  which  the  churchwardens  &c.,  after  stating  that 
^  foand  that  some  of  the  objections  specified  were  fatal, 
^  that  the  rate  could  not  be  supported,  and  that  die 
^^'pX  of  die  notice  was  to  save  the  appellant  the  expense 
^  appealing  at  the  sessions,  gave  notice  that  they  had 
"^^ned,  and  did  thereby  abandon  the  rate,  and  that  the 
^peDant  might  receive  back  his  money;  and  further,  that 
^  (&d  not  intend  to  appear  at  the  sessions  to  support  or 
^^  the  rate. 
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1834.  At  the  time  of  the  service  of  tliis  notice,  the  appellant's 

fj^r^^C^      attorney  stated  that  he  considered  the  abandonment  inoper- 
v.  ative^  and  that  he  should  be  obliged  to  proceed  with  the 

Town  of  ^PP^^l  ^Q  ^^^  same  manner  as  if  it  were  resisted,  unless  the 
Cambriooe.  churchwardeus  &c.  would  consent  to  the  rate  being  quashed 
and  would  pay  the  costs  incurred  by  the  appellant ;  and  he 
proposed  that  this  course  should  be  adopted.  The  propo- 
sition was  however  rejected  by  the  attorney  for  the  church- 
wardens &c.|  who  relied  upon  the  abandonment  of  the 
rate,  as  an  objection  to  the  appeal  being  heard.  The 
expenses  necessary  for  the  trial  of  the  appeal  were  in  con- 
sequence incurred  by  the  appellant,  and  the  appeal  duly 
entered  by  the  clerk  of  the  peace  at  the  next  quarter  ses- 
sions, which  commenced  IS  October.  The  appeal  was 
then  called  on,  but  it  was  objected  by  counsel  on  behalf 
of  the  parish,  that  the  rate  having  been  abandoned,  the 
Court  had  no  jurisdiction  to  hear  the  appeal ;  and,  (it  ap- 
pearing  that  notice  of  the  abandonment  had  been  given 
by  the  parish  officers  to  the  clerk  of  the  peace,)  the  sessions 
after  argument,  decided  that  they  had  no  jurisdiction  to  hear 
and  determine  the  appeal,  and  refused  to  allow  it  to  be 
gone  into.  It  being  contended  that  the  appellant  was  enti« 
tied  to  go  on  with  the  appeal,  in  order  that  he  might  obtain 
his  costs,  justly  incurred,  the  recorder  stated,  that  if  the 
Court  had  gone  into  the  appeal,  they  would  not  under  the 
circumstances  have  allowed  the  appellant  his  costs. 

Sir  J.  Scarlett  and  W.  H.  Watson  now  shewed  cause. 
The  Court  cannot  grant  a  mandamus  where  no  grievance 
exists.  The  party  who  applies  for  this  mandamus  has,  by  the 
abandonment  of  the  rate  and  the  return  to  him  of  the  amount 
paid  by  him,  obtained  all  that  he  sought  by  his  appeal  to 
obtain.  The  sessions  had  afterwards  no  jurisdistion,  for  by 
that  abandonment  the  existence  of  the  rate  was  put  an  end 
to.  Parish  officers  may  clearly  abandon  an  order  of  removal 
made  for  their  benefit; — Rex  v.  Llanryddr {a),  Rex  v.  Did- 

(a)  1  Burr.  S.  C.  658. 


TtieKiNo 
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ikbury  {a) ;  and  this  is  an  analogous  case.     But  supposing         i834« 

that  the  justices  had  jurisdiction,  the  only  object  which  the 

appellant  could  have  would  be  the  hope  of  getting  costs. 

It  is  however  entirely  in  the  discretion  of  the  Court,  whe-     Justices  of 
Li  •  It  it'i'  Town  of 

tber  Ihej  will  grant  costs,  and  the  recorder  has  ni  this  case   Cambbioce. 

stated  that  the  Court  would  not  have  given  costs  to  the  ap- 
pellant, if  the  appeal  had  been  gone  iato.  Therefore  the  re- 
fusing to  proceed  with  the  appeal  could  not  constitute  a 
grievance  such  as  to  entitle  the  appellant  to  a  mandamus. 

Whatever  may  be  the  fate  of  the  other  part  of  this  rule, 
k  must  at  all  events  be  discharged  as  to  so  much  as  re- 
Ittes  to  the  payment  of  the  costs  of  this  application. 

OmpbtUf  A.  G.  contrd.  The  sessions  ought  to  have 
{Miuied  the  rate.  If  they  had  done  so  and  had  refused  to 
give  costs,  whether  justly  or  not,  the  applicant  would  have 
Woo  locus  standi.  The  justices  dismissed  the  case  upon 
^  ground  that  they  had  been  ousted  of  their  jurisdiction 
bj  a  supposed  abandonment  of  the  rate.  Though  the 
overseers  may  abandon  an  order  ofremonal^  they  have  no  such 
power  10  the  case  of  a  rate.  By  43  £/tz.  c.  2,  the  rate  is 
to  be  loade  by  the  overseers,  and  allowed  by  justices ;  and 
^8uch  allowance,  and  publication,  it  cannot  be  abandoned 
^  <|ua8hed,  except  by  the  sessions  upon  appeal.  The  rate 
^e  published  is  the  affair  of  the  parish,  not  of  the  overseers ; 
^  auy  one  who  is  rated  may  defend  the  rate,  and  say  that 
^t  shall  oot  be  abandoned :  The  abandonment  of  this  rate  by 
^  overseers  is  therefore  a  mere  nullity,  and  the  rate  might 
^  be  enforced.  The  continued  existence  of  this  rate,  and 
^  bebg  deprived  of  his  costs  properly  incurred,  are  griev- 
^^^  which  entitle  the  applicant  to  this  mandamus.  By  the 
refonnact(6),  a  person  who  is  rated  to  the  relief  of  the  poor, 
^  has  oot  paid  all  the  rates  up  to  a  certain  time,  is  disqua- 
"'^  from  voting ;  and  the  effect  of  allowing  this  rate  to 

(«)  12  East,  S59.  (W  2  WUL  4,  c.  45,  s.  ST. 


242  CASES  IN  Tl}£  king's  BENCH, 

18S4.        continue  to  have  a  legal  existence,  would  be  to  disqualify  all 
ThTir  those  who  had  not  paid  the  amount  at  which  they  are  by 

V.  that  rate  assessed.     The  sessions  had  jurisdiction,  and  ex 

T^^of  ^^''^^^  justitis  the  applicant  is  entitled  to  this  mandamus. 
Cambbidob.  The  observation  of  the  Recorder,  that  if  the  Court  had  had 
jurisdiction,  they  should  not  have  given  costs,  was  prema- 
ture and  extrajudicial,  and  moreover  the  refusing  to  allow 
the  applicant  his  costs,  would  have  been  most  unjust.— *Here 
he  was  stopped  by  the  Court. 

Lord  Denman  C.  J. — Most  undoubtedly  the  Court  had 
jurisdiction,  and  ought  to  have  quashed  the  rate.  Without 
deciding  the  general  question  as  to  the  power  of  parish  offi- 
cers to  abandon  a  rate,  which  they  think  they  cannot  support, 
that  which  was  done  in  this  case  by  the  overseers  was  cer* 
tainly  at  all  events  a  eonnent  to  quash.  The  appellant  had 
a  right  to  have  the  opinion  of  the  Court  as  to  whether  his 
costs  should  be  allowed  him.  I  do  not  see  how  it  is  possible 
to  avoid  making  this  rule  absolute  on  account  of  both  the 
grievances  which  have  been  mentioned. 

Taunton,  J.,  Patteson,  J.,  and  Williams,  J.,  con- 
curred. 

F.  Gunning,  (who  was  with  Campbell,  A.  G.)  having 
urged  that  the  parish  officers  were  substantially  the  defendants 
in  this  case,  and  that  therefore  the  Court  might  make  the 
rule  absolute  with  costSi 

The  Court  held  that  they  had  no  power  to  do  so,  and 
therefore 

Rule  absolute  without  co^ts. 
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The  King  v.  William  Wilson. 

Upon  appeal  by  WiUoH,  an  order  of  filiation  made  upon  To  give  juris- 
kin  by  two  magistrates  of  Suffolk,  whereby  he  was  ad-  gj^tes'to"'*" 
judged  to  be  the  reputed  father  of  a  male  bastard  child,  make  an  order 
lUflged  in  the  order  to  have  been  bam  in  HitUlesham  of  the  m^^er  i8£/u.y 
body  of  Caroline  Grimwade.  BiufAe  woman,  on  ^dJuly,  c.3,  s.2,  itis 

^  T  .  necessary  that 

1831,  was  confirmed,  subject  to  the  following  case :  it  should  be 

In  1850,  Caroline  Grimwade,  whilst  in  the  service  of  ^^ '*»® 'i^jjf 

'  ^  '  of  a  parish  in 

Wihotip  'm  the  parish  of  Washbrook,  Suffolk,  became  preg-  which  the  illo- 

mt  by  him.     By  the  persuasion  of  WUsom,  and  in  order  ^^™born^  and 
to  avoid  being  called  upon  to  swear  the  child  of  which  she  ^  ^hich  it  is 
m  pregpaoC  to  Wilson,  she  left  Washbrook,  and  went  to     a  fraudulent 
ie  pvish  of  Hiotlesham.     She  continued  at  Hintlesham  reino^al  of  an 

■  .  .  .  unmarnea 

uBtd  (be  monimg  of  the  day  upon  which  she  was  delivered,  pregnant  wo- 
«3d  J«Iy,  1831,  when  she  went,  by  the  direction  of  Wilson,  P^J  ^^^^^^ 

in  jitf  to  an 

toMpags  which  he  had  tMktn  for  her  in  an  extra-parochial  extra-paro- 
fhce  in  Ipswich,  and  for  which  he  paid,  and  was  there  de«  ^^^  pStaiwe  ^ 
liHred  of  the  child  mentioned  in  the  order;  of  which  chiU  /^'Aer,  does 
Wilson  was  the  father.    For  some  time  previously  to  and  at  birth  in  the 
^  dite  of  the  order  of  filiation,  she  was  receiving  relief  for  extra-paro- 

1^  ,  .  ^  chial  place  to 

*^'^lf  and  ber  children  from  Hintlesham,  where  she  was  be  in  contem- 
''S  with  tkem ;  of  which  parish  she  was,  at  the  time  of  f  ^?^°  ?f  J.T 
^  birth  of  her  child,  and  continued  to  be  down  to  the  period  so  as  to  entitle 
^  Uie  hearing  of  the  appeal,  a  settled  inhabitant.  reHei^under 

T^  sessions  found   fraud  in  the  conduct  of   Wilson  ^^  ^^-t  c*  ^f 
^^t^ugboot  the  transaction ;  and  that,  but  for  the  firaudu*   '  So,  where 
•^t  cowlact  of  f¥ilson,  the  chUd  mentioned  in  the  orfer  ^^^  ^T^^* " 

;  to  another  pa- 

^^^HiU  have  been  bom  in  Hintlesham;  and  that  he  fraudu-  rish. 

'^tly  procured   Grimwade   to  go  to  the  extra-parochial  ^^^l^^^. 

f^^oe  (to  which,  but  for  him,  they  found  she  would  not  have  liation,  in 

which  the 

G^^vie,)  with  a  view  to  prevent  an  order  of  filiation  being  made  birth  of  an 

illegitimate 
^^  n  alleged  to  have  taken  place  in  A.,  is  confirmed  by  an  order  of  sessions,  subject 
^  ^  case  in  which  the  birtli  is  stated  to  hare  occurred  in  B.,  to  which  the  putative 
^ther  had  firtadolaidy  removed  the  mother,  who  was  settled  in  A. ;— the  order  is  bad, 
^^  the  ground  (inter  alia)  that  it  contains  a  recital  of  tifaUefact* 
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18S4.         upon  him,  and  to  throw  the  burthen  of  the  maintenance  of 

^"^"^^^      the  child  upon  Hintlesham. 
Tlie  Kino  '^ 

V. 

WiLsoK.  sijj.  j^  Scarkttf  Andrews,  and  Prendergast,  in  support  of 

the  order  of  sessions.  By  6  Geo.  2,  c.  31,  s.  1, — if  any 
single  woman  shall  be  delivered  of  a  bastard  child,  which 
shall  be  chargeable  or  likely  to  become  chargeable  to  any 
parish  or  extra-parochial  place,  justices  are  authoriased, 
upon  application  made  by  the  overseers  of  the  poor  of  such 
parish,  or  by  any  one  of  them,  or  by  any  substantial 
householder  of  such  extra-parochial  place,  to  issue  their 
warrant  to  apprehend  the  putative  father,  and  to  commit 
him  to  prison,  unless  he  give  security  to  indemnify  the  pa- 
rish. The  words  of  the  statute  do  not  confine  the  appli- 
cation to  the  officers  of  the  parish  in  which  the  child  u 
bom;  but  gives  the  magistrates  jurisdiction  upon  the  appli- 
cation of  the  overseers  of  any  parish  to  which  the  child  is 
chargeable  or  likely  to  become  chargeable.  The  child  could 
not,  during  the  period  of  nurture,  be  separated  from  its 
mother;  and  therefore  it  was  chargeable  to  Hintlesham, 
the  parish  in  which  the  mother  was  settled. 

The  order  of  sessions  may  also  be  supported,  upon  the 
principle,  that  the  law  will  not  permit  a  party  to  take 
advantage  of  his  own  fraud,  and  that  the  Court  will  pre- 
sume, (against  the  fact,)  that  the  child  was  bom  in  that 
parish  in  which  it  would  have  been  bom,  had  it  not  been 
for  the  fraud  of  the  party  charged  by  the  order.  [Lord 
Denman,  C.  J.  Is  there  any  authority  that  the  Court  will 
presume  against  the  facts  which  actually  occurred?] 
Tewkesbury  v.  Twining  (a)  and  Masters  v.  Child  {b)  are 
authorities  to  that  effect.  In  both  those  cases,  the  settle- 
ment of  the  child  was  held  to  be  in  the  parish  from  which 
the  mother  was  fraudulently  removed.  In  those  cases,  and 
in  Rex  v.  St.  Nicholas,  Leicester {c),  and  Rex  v.  Mattersey(d)f 

(a)  Bulstr.  349.  (c)  2  Bam.  &  Cressw.  891. 

(6)  3  Salk.  ^.  (d)  Ante,  i.  49. 
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it  is  laid  down  as  clear  law^  that  the  mother  of  an  illegiti-        1834. 
mate  child,  who  is,  by  the  fraud  or  collusion  of  the  officers     Jf^lT^ 
of  the  parish  in  which  she  is  legally  settled,  removed  out  of  9. 

ker  own  parish  into  another,  with  a  view  to  her  being  deli-      Wilson. 
fered  in  such  other  parish,  is,  in  law,  supposed  to  have  been 
in  the  place  of  her  settlement  at  the  time  of  the  birth  of  her 
child,  although  the  fact  is  otherwise.     [TauNton,  J.  In  this 
case  no  fraud  is  alleged  to  have  been  committed  by  the 
fttrish  officers,']    The  case  of  Rex  v.  Mattersey  (a)  (in  which 
it  was  held  that  a  fraudulent  removal  by  private  individuals^ 
made  with  a  view  to  discharge  the  parish,  does  not  make 
the  parish  from  which  the  woman  is  removed  chargeable^) 
does  not  govern  this  case ;  because  there  the  question  was 
htlwem  the  two  parishes.    That  case,  as  well  as  the  others 
vlich  have  been  referred  to,  establishes  that  fraud,   as 
between  two  parishes,  shall  not  have  the  effect  of  prevent- 
ing tlie  settlement  of  an  illegitimate  child  from  being  in  that 
jMiiah  b  which,  but  for  the  fraud,  it  would  have  been  born. 
The  same  rule  ought  to  apply  in  a  case  such  as  this,  in 
which  the  question  is  between  the  parish  and  an  indivi- 
dual, and  in  which  by  the  fraud  of  that  individual  a  burthen 
b  tttempted  to  be  thrown  upon  the  parish.    The  parish  of 
Uiotlesliam  has  been  put  to  as  much  expense  as  if  the  child 
^^  been  actually  bom  there.     If  the  Court  will  not  permit 
^^ parish  to  commit  a  fraud,  neither  ought  they  to  permit 
^  fraud  of  an  individual  to  succeed.     [Patteson^  J.  It  is 
^i^ed  m  the  order,  that  the  child  was  bom  in  the  parish 
^  Hintlesharo.     How  can  it  be  said  that  the  child  was  born 
^  that  parish,  when  in  truth  it  was  bom  in  an  extra-parochial 
P^Mre  ?    I  do.  not  see  how  the  G)urt  can  consider  the  child 
^  bora  in  the  parish  for  one  purpose,  viz.,  to  support  the 
^^^der,  and  in  an  extra-parochial  place  for  another  purpose, 
^f  its  settlement.]     The  law  will  assume  that  the  child 
^''^  bom  in  the  parish  of  Hintlesham,  so  far  as  Wilson. 
^  coqceraed.     The  principle  of  the  decisions  in  Tetokes^ 

(a)  AntCy  u  49. 
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1834.  bury  V.  Tmmng{a)  and  Masters  v.  Child  {b)  in,  that  a 
parish  is  estopped  from  shewing  the  real  birth-place  of  the 
V.  child  when,  but  for  the  fraud  of  its  own  officers,  that  birtb- 

U'^ov*  place  would  have  been  within  its  own  limits.  For  the  same 
reason^  Wilson  should  be  estopped  in  this  case.  [Toim- 
toHj  J.  An  estoppel  can  never  arise  out  of  circumstances  of 
fraud.  Lord  Denman,  C.  J.  The  order  states  that  the 
child  was  bom  in  Hintlesham ;  and  although  the  Court  of 
Quarter  Sessions  con6rm  the  order,  yet  they  find  that  the 
child  was  not  bom  in  Hintlesham.  No  case  has  as  yet 
decided  that  the  Coiut  will  presume  a  fact  which  is  ex« 
pressly  found  not  to  be  true.]  It  might  have  been  ob* 
jectedy  in  Ihckesbury  v.  Twinifig,  that  the  child  was 
bora  in  one  parish,  and  presumed  by  this  Court  to  be  bom 
in  another.  This  order  is  made  on  the  18th  EUz.  c.  3, 
which  is  a  remedial  statute;  and  in  Westbury  v.  Coston{c) 
the  Court  construed  that  statute,  as  they  do  all  remedial 
statutes,  liberally.  This  is  a  case  clearly  within  the  mis* 
chief  intended  to  be  remedied  by  the  statute. 

Austin,  contrd.  The  18  Eliz,  is  the  only  statute  which 
authorizes  the  making  of  an  order  of  affiliation.  If  the  Ian* 
guage  and  intention  of  49  Geo,  3,  c.  68,  (which  repealed  and 
re-enacted  6  Geo.  2,  c.  31,)  be  examined,  it  will  be  found 
that  it  was  intended  only  to  superadd  a  provision  to  the 
statute  of  Eliz.  The  49  Geo.  3  provides  therefore  that  the 
justices  may  issue  their  warrant,  and  commit  the  putative 
father  to  prison  in  case  he  does  not  give  security  to  indem* 
nify  the  parish.  In  the  6th  Geo.  2  and  49th  Geo.  3,  the 
words  ''  birth"  and  *'  delivery"  are  used  in  conjunction  with 
the  word  '*  chargeable ;"  and  it  is  only  where  the  child  is 
born  in  a  parish,  and  by  reason  of  its  birth  there  becomes 
chargeable,  that  the  justices  have  jurisdiction.  If  the  ob- 
ject of  the  6th  Geo.  2  and  49th  Geo.  3  was  simply  to  add  a 
provision  to  the  18th  Eliz,,  the  only  question  is,  what  power 

{a)  Suprd,  244.  (c)  2  Salk.  532. 

(6)  Suprci,  244. 
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if  given  by  the  18th  of  £IUz.  i    That  statute  only  gives 

the  magistrates  jurisdiction  for  the  relief  of  the  parish  where     t^^^^^q 

the  child  is  bom.    To  construe  that  statute  so  as  to  extend  v, 

it  to  a  case  like  this,  would  be  contrary  to  Rex  v.  Willey  (a) 

md  all  the  cases  decided  upon  this  subject  subsequently  to 

dial  case.     If  this  order  is  valid,  any  parish  to  which  the 

child  may  hereafter  become  chargeable,  may  obtain  another 

order  of  affiliation. 

T*hen,  can  there  be  a  constructive  birth  in  Hintlesham  ? 

It  has  been  shewn  that  the  statute  of  Eliz.  gave  the  remedy 

to  the  parish  where  the  child  was  bom.     It  is  established, 

beyond  controversy^  that  a  bastard  is  settled  where  bom. 

A  party  cannot  have  two  settlements;  yet  the  argument  on 

tke  other  side  assumes  that  the  child  is  settled  at  Hintle* 

ibim  by  construction  and  also  where  it  was  in  fact  bom. 

The  parish  where  the  child  was  bom  is  the  only  parish 

dtimately  burthened,  and  is  therefore  the  only  parish  to  be 

indemiiified :  Regina  v.  Cash  (6).    It  is  quite  clear  that  the 

child  was  not  chargeable  to  Hintlesham  as  casual  poor.    If 

Ae  child  had  been  bora  in  a  third  parish,  and  not  in  an 

ntnhparochial  place,  this  order  could  not  have  been  sup^ 

ported.    What  difference  can  there  be  between  a  case  in 

which  the  birth  is  in  a  third  parish,  and  one  in  which  it 

^^peos  in  an  extra-parochial  place  ?     Nor  is  there  in  truth 

^J  hardship  in  this  case,  since,  by  49  Geo,  3,  two  house" 

^ders  of  an  extra^parochial  placey  where  a  bastard  is  bora, 

^y  apply  for  an  order  in  the  same  manner  as  the  overseers 

^  ^parish. 

^yles,  on  the  same  side,  was  stopped  by  the  Court. 

Lord  Denman,  C.  J. — The  order  of  bastardy  in  this 

^^se  states  that  the  child  was  born  within  the  parish  of 

•hintlesham;  and  the  justices  at  sessions  have  confirmed 

^hat  order.     But  they  have  stated  facts  in  a  special  case ; 

(a)  1  Bott.  586.  5  ed.  499.         (6)  1  Burn  Just  367, 24th  ed.  394. 
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1834.         and  one  of  those  facts  is,  that  the  child  was  not  born  within 

^"^"^[^       the  parish  of  Hintlesham,  but  in  an  extra-parochial  place 
The  Kmo      .    _        . 
V.  m  IpsM'ich. 

Wiuoir.  i(  j3  argued  that  although  the  child  was  not  in  reality 

born  within  the  parish,  yet  the  sessions  have  found  another 
fact  which  is  equivalent  to  the  fact  of  its  being  bom  there, 
viz.,  that  the  mother  was  removed,  by  vl  fraud  of  the  father, 
from  the  parish  in  which  the  child  otherwise  would  have  been 
bom,  to  an  extra-parochial  place;  and  it  is  argued,  that  as, 
as  between  parishes,  where  a  fraudulent  removal  has  taken 
place  by  the  act  of  the  parish  officers  from  one  to  the 
other,  the  child  has  been  held  to  be  settled  where  it  would, 
but  for  the  act  of  fraud,  have  been  born ;  so,  as  against 
this  individual,  the  child  may  be  held  to  have  been  born  in 
the  parish  in  w*hich  it  would  have  been  born  but  for  the 
fjaud  of  the  individual.  I  adhere  to  what  fell  from  the 
Court  in  Rex  v.  Mattersey;  but  I  think  that  the  doctrine  is 
not  to  be  extended.  It  was  admitted  in  the  argument  that 
the  question  is,  whether  the  child  can  be  presumed  to  have 
been  bom  within  the  parish  of  Hintlesham,  ai^d  whether 
we  can  possibly  uphold  an  order  which  states  that  fact, — the 
justices  at  the  same  time  stating  another  fact  which  nega« 
tives  it.  I  cannot  conceive  that  any  desire,  even  to  defeat 
fraud,  can  warrant  such  a  proceeding.  Though  we  may 
lament  that  any  person  should  derive  benefit  from  fraud, 
and  though  many  cases  may  be  put  in  which  a  person  can- 
not be  allowed  in  a  court  of  justice  to  allege  his  own  fraud, 
yet  where  the  Court  cannot  defeat  the  fraud  except  through 
the  medium  of  an  untruth,  they  cannot  defeat  it  at  all. 

Another  argument  is,  that  under  6  Geo,  2,  c.  31,  a  bas- 
tard  child,  though  not  bora  within  a  parish,  may  be  chargea- 
ble to  that  parish,  and  may  therefore  be  the  proper  subject 
of  an  order  made  upon  the  father ;  but  when  that  statute 
comes  to  be  accurately  examined,  it  is  quite  plain  that  such 
a  consequence  cannot  ensue.  By  the  6th  Geo.  2,  power 
is  given,  where  a  child  is  likely  to  be  born  a  bastard  and  to 
be  chargeable  to  any  parish  or  extra-parochial  place,  to  the 
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justices  to  make  a  preliminary  inquiry,  and  tben  issue  a        i834. 

irarrant  to  apprehend  the  father,  who  shall  be  bound  over 

to  obey  such  order  as  may  be  made  at  the  sessions.     Then, 

what  order  is  here  referred  to  ?     It  is  an  order  to  be  made      Wilson. 

in  pursuance  of  the  act  of  the  18th  of  Eliz.     By  the  Idth 

Eliz.  two  justices  have  power  to  take  order  "  as  well  for 

the  punishment  of  the  mother  and  father  of  such  bastard 

ckild,Z3  also. for  the  better  relief  of  every  such  parish;^ 

tnd   upon    reference   to   the  introductory   words   of  the 

section,  it  will  be  seen  that  the  enactment  relates  only  to 

bastards  "  left  to  be  kept  at  the  charge  of  the  parish  where 

tiiif  be  bom,"    The  jurisdiction  given  to  the  justices  by 

these  two  statutes  appears,  therefore,  to  be  confined  to  the 

making    of  orders    for    the    maintenance   of   illegitimate 

children  for  the  relief  of  the  parishes  in  which  the  children 

art  bom.     It  seems  to  me,  therefore,  that  the  argument 

which  has  been  advanced  in  favour  of  the  order  of  sessions 

fitils,  and  that  we  are  bound  to  quash  it. 

Taunton,  J. — I  give  no  opinion  on  the  question  whe- 

ftla<r,  under  the  very  special  circumstances  in  the  present 

^se,the  parish  of  Hintlesham  might  not  have  entitled  itself 

relief  as  against  the  appellant.     That  question^  I  think^ 

is  encircled  by  a  great  many  difficulties.     My  present  im- 

pressioD  is,  that  the  parish  of  Hintlesham  could  in  no  way 

liave  entitled  itself  to  relief.     The  ground  upon  which  my 

^pbioD,  that  the  order  of  sessions  ought  to  be  quashed,  is 

'oQQded,  is,  that  it  is  recited  in  the  order  that  the  justices 

"^ve  adjudged  that  this  child  was  born  in  the  parish  of 

Hintlesham ;  which,  as  appears  from  the  case,  is  a  recital 

^^  false  fact.     It  may  have  been  born  (about  which  I  say 

^ing)  under  circumstances  which  rendered  it  the  same 

^^  point  of  law  as  if  it  had  been  born  within  the  parish ; 

l^ttt  that,  I  think,  does  not  justify  the  sessions  in  turning  a 

^Oitructive  birth  into  an  actual  birth.     If  the  justices  had 

stated  the  special  facts,  and  drawn  a  conclusion^  that  though 

▼OU IV.  s 
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born  in  an  extra-parochial  place,  it  was  equivalent  to  a  birth 

_    _  in  Hintlesham — ^whether  that  would  have  varied  the  case 

The  Kiyo 

V.  or  not,  I  will  not   give  any  opinion.      I  am  clearly  of 

Wruoir.      opinion  that  the  sessions  were  not  justified,  under  the  cir^ 

cumstances,  in  saying  that  the  bastard  was  bom  within  the 

parish  of  Hintlesham,  though  perhaps  in  legal  effect  it 

might  have  the  same  operation. 

Patteson,  J. — I  am  also  of  opinion  in  this  case  that 
the  order  cannot  be  supported,  as  well  on  the  ground  stated 
by  my  brother  Taunton,  as  upon  that  on  which  it  is  put  by 
my  lord.     I  was  at  one  time  very  much  struck  with  the 
language  of  6  Geo.  2,  c.  31.     It  seemed  to  me,  at  first 
view,  that  by  the  general  words  of  the  first  part  of  the 
section,  the  magistrates  had  jurisdiction,  if  the  bastard  was 
chargeable  to  any  particular  parish.    It  appears  to  me,  bow* 
ever,  to  come  entirely  to  the  question  as  to  the  supposed 
constructive  birth  in  Hintlesham;  for,  upon  examination  of 
the  act  of  18th  Eliz,,  I  think  that  the  child  must  be  both  bom 
in,  and  chargeable  to,  the  parish  for  whose  relief  the  (Hrder  is 
made.    Although  some  of  the  older  cases  have  determined 
that  where  fraud  is  committed  by  the  officers  of  the  parish, 
the  child  shall  be  considered  as  born  in  the  parish  guilty  of 
the  fraud,  yet  Rex  v.  Mattersey  has  determined  that  this 
consequence  shall  not  follow  from  the  fraud  of  an  inditi^ 
dual.    The  child  therefore  is  not  settled  in  Hintlesham.     It 
was  urged  that  this  was  immaterial,  for  that,  as  against  the 
father,  it  might,  nevertheless,  be  taken  to  be  so.  But  though 
it  is  a  principle  that  a  man  shall  not  take  advantage  of  his 
own  fraud,  yet  I  do  not  see  how  we  can  say  that  for  thk 
purpose  the  child  is  to  be  considered  as  born  in  Hintlesham, 
without  involving  the  consequence  that  the  child  must  have 
been  born  there  for  all  purposes. 

Williams,  J. — The  argument  founded  on  the  statute  of 
Geo.  2,  seems,  upon  examination,  to  fail ;  and  that  being 
80, 1  think  that  Rex  v,  Mattersey  (which  is  a  recent  deci- 
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lion)  goes  •  very  great  length  in  shewing  that  intendment  i8S4. 

of  law,  or  a  constructive  birth  by  reason  of  the  fraud  of  the  ^\7^ 

father,  cannot  prevail.     Upon  the  whole^  and  particularly  «. 

upon  Ibe  authority  of  that  case,  I  think  that  the  order  can-  Wilsok. 
Dot  be  sustained. 

Order  of  sessions  quashed. 


Rex  V,  Samuel  Francis. 

Sir  Jamei  Scarlett  had  obtained  a  rule  for  a  criminal  in-  The  Court  will 
formttion   against  the  defendant^  for  a  libel  upon  Peter  rulefo?acri- 
Bigty  Wa$on  Esq.  M.  P.,  in  a  newspaper  published  at  minal  inform- 
liverpool  by  the  defendant. — The  affidavit  upon  which  the  1,^1  against  the 

nile  was  obtained   described  the  paper  as   published   by  publisher  of 

.a  newspaper, 
"  Samuel  Francis,  Union  Buildings,  John  Street, L\\erpooV*  where  in  the 

The  affidavit  (a)  as  sworn  at  the  Stamp  Office,  as  appeared  ^^f^^^'theTle 
1)J  the  certi6ed  copy  of  it  (6),  described  the  paper  as  pub-  had  been  ob- 
Hihed  by  «^  Samuel  Francis,  Union  Street,  Castle  Street,  JhSrvIt 
liverpool."    The  rule  had  been  twice  enlarged.  sworn  at  the 

stamp  office, 
thu  defendant 

f.  Pollock,  with  whom  was  F.  Kellu,  on  showing  cause,  was  described 
,,  *^  &  '  as  of  different 

Objected  that  the  affidavits  did  not  connect  the  defendant  places. 

^i4  the  newspaper  so  as  to  charge  him  with  the  publica-   ,  ^  f  had 

1*00  of  it,  been  twice  en- 

laired — and 
the  suitor 

Sir  J.  Scarlett  and  Follett  contended,  that  as  the  rule  had  apply  ">  bate 
Ima.  .  •  .  1     1        1  •       •  «  1  ^he  rule  again 

o*w  twice  enlarged,  the  objection  now  came  too  late,  and  enlai^ed,  that 

*«y  requested,  that  if  the  Court  should  be  of  opinion  that  ^«  ™»y  ^^^^ 
|U    ..      .  ,  .      ,  t        •  1  an  opportunity 

^  Objection  ought  to  prevail,  the  rule  might  be  again  en-  of  amending 
^ed,  in  order  that  the  parties  might  have  an  opportunity  ^"  affidavit, 
^laiending  the  affidavits. 

I^  Den  MAN,  C  J. — I  am  of  opinion  that  the  defend- 

(*)  He(|iured  by  S8  Geo.  S,  c.  78,  s.  1.       (6)  Made  evidence  by  sect.  0. 

S  2 
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ant  is  entitled  to  have  this  rule  discharged.  My  decided 
opinion  is,  that  where  an  individual  calls  on  the  Gjurt  for 
its  summary  interference,  he  must  come  prepared  in  the 
first  instance.  The  act  of  parliament  (a)  gives  an  easy  pio^ 
cess  for  bringing  the  defendant  before  the  Court  (6),  and  a 
party  who  seeks  to  avail  himself  of  the  provisions  of  that 
act  should  proceed  strictly  under  it. 


The  other  Judges  concurring, 


Rule  discharged  (c). 


(a)  38  Geo.  3,  c.  78. 

(b)  Vide  sect.  9, 14, 17. 

(c)  And  see  Rex  v.  Hart  and 
White,  10  East,  94 ;  Rex  v.  Hunt 
2  Cainpb,  583 ;  Rex  v.  White,  S 


Campb.  99;  Rex  y,  Ampklit,  6 
Dowl.  &  Ryl.  125;  4  Bam.  & 
Cress.  35 ;  Mt^e  v.  Fletcher,  4 
Mann.  &  Ryl.  Sit;  9  Barn.  & 
Cress.  382. 


The  King  v.  The  Rector,  Vestrymen,  and  Parishioners  of 
the  Parish  of  St.  James,  Westminster. 

Where  hy  a      BY  a  local  act  (2  Geo.  3,  c.  57),  "  for  the  better  relief 

local  act  of 

parliament,       and  employment  of  tlic  poor  (and  for  other  purposes)  in 

to  Iwo  'Ss  ^^^  P^"^''  °^  ^^-  ^''^''^'  ^''^^^"^  ^'^^  ^'^^^'^y  ^f  Westminster/' 
to  relieve  an     the  rector,  vestrymen,  churchwardens,  and   overseers  are 

grieved  by  a     authorized  to  make  rates  for  the  relief  of  the  poor,  and  for 

poor-rate, they  other   parochial    purposes.       By   the    l6lh  section,   it   is 
have  power  to  . 

provided  as  follows :  "  That  if  any  person  shall  find  him- 


self aggrieved  by  any  such  rates  or  assessments,  he  shall 

Jirst  apply  to  any  two  justices  of  the  peace  for  the  said 

city  and  liberty  of  Westminster,  residing  in  or  near  to  the 


relieve  in  an 
individual 
case,  by  re- 
ducing the 
amount  in 
which  the 
party  was  as- 
sessed, although  the  ground  upon  which  they  consider  him  entitled  to  relief  is  that 
the  whole  rate  is  made  according  to  an  erroneous  principle, 

By  a  local  act  it  is  provided  that  if  any  person  shall  nnd  himself  aggrieved  by  any 
rate  made  under  the  authority  of  that  act,  he  thall  Jirst  apply' to  tzpo  juiticet,  and  if  not 
relieved,  he  shall  be  obliged  to  pay  such  rate  and  may  appeal  to  the  Quarter  Sessions : 
Held,  that  a  power  in  the  two  justices  to  relieve  upon  application  made  to  them^  is  ne- 
cessarily implied. 
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said  pariah,  and  if  f tot  relieved,  shall  be  obliged  to  pay        1834. 
such  rates  or  assessments,  and  then,  upon  an  appeal  to  the     ^^i^XT'^ 
general  quarter  sessions  of  the  peace  to  be  held  for  the  v, 

said  city  and  liberty,  next  after  the  payment  of  such  rates  ^^j]^^^^^ 
or  assessments  respectively,  it  shall  be  lawful  for  the  jus-  W£stminstbr 
tices  of  the  peace,  or  the  greater  number  of  them,  in  such 
quarter  sessions  assembled,  to  cause  so  much  money  to  be 
returned  to  such  person  who  shall  appeal  as  aforesaid,  as 
shall  appear  to  the  said  justices  to  have  been  overpaid  by 
sach  person  to  the  said  rates  or  assessments,  and  to  make 
such  order  therein  as  to  them  shall  seem  meet;  which  order 
shall  be  final  and  conclusive  to  all  the  parties." 

Under  the  authority  given  to  them  by  this  act,  the  rector, 
vestrymen,  &c.,  on  27th  April,  1833,  made  a  general  rate 
for  the  relief  of  the  poor,  upon  a  new  principle,  adopted 
00  this  occasion  for  the  first  time.     According  to  this  prin- 
<^»ple,  the  earl  of  Burlington  was  rated  at  441/.  9*.  on  the 
'ttoi  of  2943/.,  which  was  estimated  as  the  yearly  value  of 
"'s  lordship's  premises  in  Piccadilly  (a).    The  earl  refused  to 
f^y  this  rate,  and  gave  notice  that  he  should  appeal  against 
'^     Accordingly,  at  a  meeting  of  justices  held  on  22nd 
**lj,   1833,   the  earl   applied   to    the  two  justices  then 
r'^^sent,  for  relief  against  the  rate,  by  which  he  considered 
^^self  aggrieved,   and  which,  it  was  contended  on  his 
'^^^  was   made   upon   an   erroneous   principle.     It '  was 
'^ected,  on  behalf  of  the  rector,  &c.,  that  the  justices  had 
jurisdiction  to  enquire  into  the  principle  upon  which  a 
te  was  made,  but  could  only  relieve  where  an  admitted 
'^^nciple  was  applied  unequally.     The  justices,  however, 
^^lled  upon  the  rector,  8cc.  to  explain  the  principle  upon 
^hich  the  assessment  had  been  made,  which  was  accord- 
^tigly  done,   and   they   decided   that   such   principle   was 
Erroneous.     Upon  another  principle,  (which  they  stated  to 
be  the  only  correct  principle  of  rating,)  the  justices,  after 
Yiewiog  the  premises,  and  hearing  the  evidence  of  survey- 
ors, decided  that  the  estimate  of  the  value  of  the  earl's 

(a)  Burlingtof  House. 
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1894.        property  ought  to  be  reduced  from  2943/.  to  l650/.;  and 
''^^^^       they  made  an  order  that  the  earl  should  be  relieved  by  re- 
V.  ducing  the  estimate  accordingly.     The  evidence  on  either 

Rector,  &c.  of  gjjg  ^gg  given  by  witnesses  who  were  not  upon  oatb* 
WuTMiNSTCB  Upon  affidavits  stating  the  above  facts,  fV.  Clarkaon  ob- 
tained a  writ  of  certiorari  to  the  two  justices,  directing 
them  to  send  to  this  Court  the  order  above  mentioned. 
The  order  returned  by  the  justices^  was,  upon  the  face  of 
itj  perfectly  good.  Upon  other  affidavits,  stating,  in  effect, 
the  same  facts  as  are  above  set  out,  W,  ClarksoH,  in  last 
Hilary  term,  obtained  a  rule  to  shew  cause  why  the  order 
should  not  be  quashed  for  insufficiency. 

Sir  James  Scarlett  and  F.  N,  Rogers  now  shewed  caose* 
There  is  no  ground  for  making  this  rule  absolute,  unless 
it  can  be  shewn  that  the  two  justices  had  no  jurisdiction* 
Upon  the  face  of  the  order,  it  appears  perfectly  good^ 
unless  it  can  be  shewn  that  the  magistrates  had  no  power 
to  relieve  at  all  in  such  a  case.  It  is  a  most  unusual 
course  to  file  affidavits  where  an  order  is  brought  up  by 
certiorari,  for  the  purpose  of  shewing  that  the  decision 
of  the  justices  proceeded  upon  an  erroneous  ground. 
The  objection,  which  is  stated  upon  the  affidavits,  is 
that  the  magistrates  have  refused  to  recognize  the  new 
mode  of  rating  which  the  parish  have  adopted.  Whether 
the  principle  of  that  mode  of  rating  be  correct  or  not,  can- 
not be  questioned  here.  [Lord  Denmaii,  C.  J*  I  certainly 
do  not  see  what  we  have  to  do  with  the  principle  of  rating* 
Campbell,  A,  G,  admitted  that  he  could  not  ask  the 
Court  whether  the  principle  was  correct  or  not,  but  that 
the  only  questiou  was  whether,  admitting  that  the  principle 
of  the  rate  was  erroneous,  the  justices  had  power  under 
the  act  to  do  that  which  they  had  done.]  In  Hex  v.  C6es- 
hunt{a)t  a  party  having  appealed  against  a  poor-rate  on 
the  ground  that  he  was  over-rated,  the  sessions  amended 
the  rat%^  by  inserting  a  less  sum.    Upon  motion  to  quasb 

(a)  2  T.  tt.  623. 
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the  order  of  sessions,  it  was  contended  that  the  sessions        1834. 

had   no   authority   to  amend  the   rate,  but  should   have     _,    __ 

.  ,  Ihe  King 

quasAed  it     The  Court,  however,  held  that  the  sessions  v, 

bad  acted  properly  in  amending  the  rate,  and  that  they  had  ^^j^J[^^^ 
aathority  to  do  so,  for  that  the  17  Geo,  2,  c.d8,  s.C,  would  WsymiiisTtB 
be  nugatory  if  it  did  not  extend  to  such  a  case.     So  here, 
if  the  justices  had  not  power  to  amend  the  rate  by  inserting 
i  leas  turn,  the  8  Geo.  3,  c.  5B,  would  be  nugatory.     That 
let  directs  that  a  party  who  finds  himself  aggrieved  by  a 
lite  shall  first  apply  to  two  justices,  and  if  not  relieved, 
ihall  be  obliged  to  pay  such  rate ;  and  then^  upon  appeal 
to  tke  general  quarter  sessions  for  the  city  and  liberty,  the 
justices    at   sessions   are  empowered   to  cause  so  much 
money  as  may  appear  to  have  been  over-paid  by  the  ap- 
pellant to  be  returned  to  him.     It  is  clear  that  the  legis- 
lat«re  intended  that  the  two  justices  should  have  power  to 
TtUeve  by  reducing  the  ratCj  although  that  power  is  not 
expressly  given  to  them :  otherwise,  why  should  a  party  be 
directed  to  apply  to  the  two  justices,  and  why  should  the 
appeal  to  the  quarter  sessions  be  given   only  where  the 
Justices  do  not  relieve?    The  power  to  relieve  must  neces- 
'^t'iiy  be  implied  from  the  language  of  the  enactment. 

Campbdl,  A.  G.  and  TV.  Clarkson,  contr^.     Although  an 

^■"tier  of  justices  be  good  upon  the  face  of  it,  yet  if  it  be 

^l^wn  by  affidavit  that  the  justices  have  exceeded  their 

•l^risdiction,  the  Court  will  relieve  the  subject  by  quashing 

^We  order.     [Taunton,  J.  It  certainly  has  been  the  practice 

^^  try  upon  affidavits  whether  justices  have  exceeded  their 

4^risdiction.]     It  was  so  held  in  Rex  v.  Justices  of  Samer- 

^€i$hire{a),  (where  affidavits  to  shew  that  the  justices  bad 

Exceeded  their  jurisdiction  were  admitted),  and  in  Rex  t. 

Tke  Jmsiices  of  the  North  Riding  of  Yorkshire  (6).    The 

justices  have  in  this  case  exceeded  their  jurisdiction^    The 

(a)  8  Dowl.  &  Ryl.  7S3;  5         W  9  Dowl.  &  Ryl.  S04;   6 
Bttnifr.  h  Cressw.  810.  Btrnw.  &  Cr65sw.  152. 
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I8d4.         act  (supposing  that  it  gives  them  any  power)  gives  them 
"^^^^^^      no  authority  to  do  more  than  the  sessions  could  have  doae; 
v.  yet  in  this  case  they  have  done  that  which  the  sessions 

Rector,  &c.  of  could  not  have  done,  since  they  have  amended  a  rate  in 
Westmixcsteb  an  individual  case,  on  the  ground  of  a  defect  in  the  prinr 
dple  of  the  whole  rule.  The  quarter  sessions  have  by  this 
act  power  to  make  such  order  as  to  them  may  seem  meet, 
and  consequently  they  have  power  to  quash  the  rate ;  but 
it  is  well  established  that  where  a  rate  is  bad  in  principlet 
the  only  mode  of  affording  relief  is  by  quashing  the  rate 
in  toto;  and  the  reason  is  obvious,  for  otherwise  relief 
would  be  afforded  to  an  individual  appellant  at  the  ei- 
pense  of  the  remainder  of  the  parish.  For  the  purposes 
of  the  argument  on  the  rate,  it  might  be  admitted  that  the 
principle  of  the  rate  is  quite  indefensible.  [Taunton,  J. 
If  the  justices  have  power  to  reduce  the  rate  whenever 
they  see  that  the  party  applying  to  them  has  been  rated  in 
too  large  an  amount,  I  do  not  see  that  the  medium  through 
which  they  arrive  at  that  conclusion  can  make  any  differ- 
ence.] The  act  only  gives,  at  the  most,  a  qualified  power 
to  relieve.  The  justices  can  only  relieve  where  the 
sessions  could  do  so;  and  the  sessions  can  relieve  an 
individual,  only  where,  according  to  an  admitted  principle, 
he  is  rated  in  too  high  an  amount.  [Taunton,  J.  I  believe 
that  the  sessions  may  in  any  case  reduce  the  amount  in 
which  the  appellant  is  rated,  if  they  think  he  is  rated  too 
high ;  no  matter  through  what  medium  they  arrive  at  that 
conclusion.]  It  is  submitted,  upon  the  authority  of  Rex 
v.  Swannage  (a),  that  the  only  legal  mode  of  disposing  of 
a  rate  which  is  bad  in  principle  is  by  quashing  it  alto- 
gether, and  that  the  two  justices,  by  declaring  that  the  rate 
was  bad  in  principle,  put  it  out  of  their  poxoer  to  relieve 
the  applicant  The  magistrates  have  in  reality  done  more 
than  quash  the  rate;  for,  by  adopting  another  principle, 
and  altering  the  assessments  in  accordance  with  it,  they 

(a)  2  Dougi.  563. 
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ha?e  quashed  the  old  rate  as  to  those  individuals  who  have         ia34. 

appealed,  and  ^bstituted  a  new  one  of  their  own.      In     _,    C^ 
/,  ...  .     .  The  KiKO 

hlolan*9    Poor  Laws  (a),   it  is   said,  ''  The  true  principle  v. 

to  regulate  the  amendment,  or  quashing  of  rates  (as  far  as     g^^j'^^^^ 
it  can  be  laid  down  in  the  abstract,  where  a  good  deal  Wsstbcimster 
must  depend  upon  the  peculiar  circumstances  of  each  case) 
seems  to  be,  whether  the  amendments  sought  to  be  intro- 
duced are  such  as  must  essentially  alter  its  proportion  or 
character,  so  as  rather  to  make  it  a  new,  than  an  amended 
nte.    If   they   cannot   have  this   effect,    the  magistrates 
ibould  amend ;  but  otherwise,  as  they  are  expressly  pro- 
hibited from  making  a  new  rate,  they  ought  to  quash ;"  and 
then  the  author  puts  instances  in  which  the  magistrates 
ought  to  quash  the  rate,  and  amongst  them  is  this — when 
the  ground  of  complaint  is  '*  that  the  rate  is  made  upon  a 
principle  altogether  erroneous/'     If  relief  is  given  in  indi- 
lidail  cases,  on  the  ground  that  the  rate  is  bad  in  principle, 
the  whole  of  the  rest  of  the  parish  is  thrown  into  confusion. 
But  it  is  very  doubtful  whether,  under  the  l6th  section 
of  this  act,    the    two   justices    have  any  power  to   re- 
lieve.    The   only   words  from  which   it  can  be   implied 
^t  the  justices  have  jurisdiction  are   "  and  if  not  re- 
hcved/*  &c.  and  these,  it  is  submitted,  are  not  sufficient 
^warrant  the  implication,  that  the  two  justices  htLve  power 
to  relieve  the  rated  individuals,  and  that  too  without  ex- 
>t&uiation  of  witnesses  upon  oath.    There  is  no  authority 
given  to  them  to  administer  any  oath.     None  was  adminis- 
^^  in  this  case.     The  fact  of  there  being  no  reciprocal 
h^fit  given  by  the  act  to  the  parish,  is  a  strong  argument 
tUQst  implying  that  the  justices  have  power  to  relieve 
"^f  idual  rate-payers. 

^rd  Denman,  C.  J.^— The  l6th  section  of  this  act  is 
*  ^^  extraordinary  enactment,  and  we  should  recommend 
^  parish  to  apply  for  a  new  act.  I  certainly  find  great 
difficulty  in  implying  any  power  whatever  in  the  two  jus- 

(tf)  2  Nolan,  655,  4th  edition. 
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dees  to  make  an  order  interfering  with  the  acts  of  the 
parish  officers.    But  it  seems  to  be  conceded  that  they  have 
«.  iome  power.    Then  what  is  the  power  which  they  have  i 

^S^J*!!^^  Only  to  give  relief  to  an  individual  applying  to  them,  if 
WcflTMtirsTBR  he  appears  to  be  rated  too  high.  It  seems  that  the  jus- 
tices thought  that  the  principle  of  the  rate  was  erroneousi 
and  that  they  reduced  the  assessment  upon  the  Earl  of 
Burlington,  because  he  was  rated  at  a  higher  amount  thai 
he  would  have  been^  if  the  rate  had  been  made  upon  that 
which  they  considered  the  correct  principle  of  rating.  I 
cannot  say«  that,  because  the  justices  thought  that  the  rate 
generally  ought  to  have  been  different,  therefore  they  ought 
not  to  have  afforded  relief  in  an  individual  case.  It  does 
not  appear  here  that  any  other  person  was  aggrieved  by 
reason  of  the  adoption  of  the  new  principle : — But  this  I 
think  not  material.  The  justices  are  to  say  whether  the 
assessment  upon  the  individual  is  too  high  or  not;  and  if 
they  think  that  it  is  so,  it  can  make  no  difference  whether 
the  ground  upon  which  they  come  to  that  conclusion  does 
or  does  not  apply  to  other  ratings  also. 

Taunton,  J. — There  is  much  force  in  the  argument 
that  the  two  justices  have  not  any  power,  for  the  act  is 
very  ill  worded;  but  I  still  think  that  a  power  to  relieve 
vested  in  the  two  justices  is  necessarily  implied.  Upon 
the  other  point  I  entirely  agree  with  my  lord. 

Patteson,  J. — I  entirely  concur,  though  I  confess  I 
have  great  difficulty  in  putting  a  sensible  constructiom 
upon  this  enactment.  The  legislature  must  have  intended 
that  the  justices  should  have  power  to  relieve  a  party 
applying  to  them  under  this  section ;  and  inasmuch  as  a 
party  aggrieved  cannot  go  to  the  sessions  without  first 
applying  to  the  two  magistrates,  they  must  have  authority 
to  deal  with  any  complaint  against  the  rate.  That  the 
magistrates  should  have  no  power  to  examine  upon  oath, 
is  most  extraordinary;  but  that  being  so,  I  think  that  they 
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hare  acted  very  properly  in  abstaining  from  the  adminis- 
tering of  any  oath  to  the  witnesses  examined  by  them.  j^^  j^^^ 

V, 

.,*  1       Ti*    1  11  •         I     1  Rector  &c.  of 

Williams,  J. — if  the  appeal  to  the  sessions  had  not     st.  James, 

been  clogged  by  the  preliminary  application  to  the  two  Westmikster 

justices,  we  might  have  said   that  the  vagueness  of  the 

linguage  of  the  act  was   a  sufficient  objection  to   their 

}ttrisdictioo ;    but    inasmuch   as  the   complainant  cannot 

fetch  the  sessions  unless   he  has  failed  to  obtain  relief 

from  the  two  magistrates,  it  must  necessarily  be  implied 

tkit  they  have  power  to  relieve^  if,  upon  hearing  the  appiv 

ct^,  they  think  fit  to  do  so. 

Rule  discharged. 


Doe  d.  Williams  v.  Williams. 
Same  r.  Penoelly. 
Same  v»  Roskruge. 
Same  v*  Conn. 
Same  v.  Nicholls. 

^HESE  actions  of  eiectment  were  commenced  by  decla- ThemleofH. 

4  WilL4  re- 
rations  framed  as  in  proceedings  by  bill,  and  were  brought  quiring  plead- 
to  recover  several  estates  in  the  county  of  Cornwall.  *"I5»  subac- 

On  the  6th  of  March  last,  declarations  were  served  on  declaration  to 
*«  defendants  with  notice  to  appear  on  the  first  day  of  he^^'^cred 

n  '^^  ^        between  the 

^^Merterm  then  next.  parties,  does 

19  April.     Judgment   against  the   casual   ejector  was  actioMof  ° 
"•^ed  for;  and  the  Court  ordered  that  unless  the  tenant  in  ejectment, 

which  are  left 

Passion  should  appear  and  plead  to  issue  on  Monday,  ^.q  the  old 
"Rafter  the  end  of  the  term,  judgment  should  be  entered  practice. 

.  .  '.10  In  ejectment 

'Pnist  the  casual  ejector.  judgment  was 

e  signed  by  the 

^ff  as  fur  want  of  a  plea,  and  writs  of  possession  were  sued  out  and  eiecuted. 
^^defbidant  had  lefl  a  plea  at  the  judge's  chambers.  Tlie  defendant  obtained  a 
<J||°8^*s  order  to  set  aside  the  judgment  and  writ<i  of  possession,  and  commanding  iht 
'^^to  restore  the  possession.  Held,  the  order  ought  not  to  have  been  made  on  the 
*^Ff  *Bd  that  writs  of  restitution  issued  upon  the  order  were  irregular. 
.  ^betber  it  is  a  valid  objection  to  a  writ  of  restitution,  that  no  precipe  had  been 
*^^  or  that  tha  writs  themselves  were  only  sealed  and  not  Hgned,  qu^tre. 


Doe 

V, 
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1834.  The  time  for  appearing  having  expired  on  the  12th  of 

May,  the  plaintiff's  attorney  on  the  following  day  searched 
at  the  Filacer* s  Office  {a)  for  an  appearance^  but  found  none. 
Williams  He  therefore  filed  an  appearance  according  to  the  statute, 
and  in  the  evening  of  that  day  signed  judgment  in  all  the 
actions  as  for  want  of  a  plea. 

The  defendants'  attorneys  had,  on  the  12th  May,  filed 
common  bail,  and  left  pleas  in  each  of  the  above  actions  at 
the  chambers  of  the  Lord  Chief  Justice,  but  had  not  deli* 
vered  them  to  the  plaintiff's  attorney.  This  was  done 
under  the  supposition  that  the  rule  of  H.  4  Will,  4(6), 
*^  that  no  demurrer  or  any  pleading  subsequent  to  the 
declaration,  shall  in  any  case  be  filed  with  any  officer  of  the 
Court,  but  the  same  shall  always  be  delivered  between  the 
parties,"  did  not  apply  to  actions  of  ejectment. 

Writs  of  habere  facias  possessionem  issued,  under  which 
the  lessor  of  the  plaintiff  was  put  into  possession. 

28th  May.  The  defenidants  obtained  a  summons  from 
the  Lord  Chief  Justice,  calling  upon  the  lessor  of  the  plain- 
tiff to  shew  cause  why  the  judgments  signed,  and  the  writs 
of  possession  issued,  in  these  actions,  should  not  be  set 
aside  for  irregularity,  and  why  the  slieriff  should  not  restore 
possession  of  the  premises. 

dOth  May.  Cause  was  shewn  before  Patteson,  J.,  who 
was  of  opinion,  that  the  rule  of  Hilary  term,  4  WilL  4, 
did  not  apply  to  actions  of  ejectment,  and  thereupon  signed 
an  order  in  the  form  above-mentioned.  When  the  order 
arrived  in  Cornwall,  the  sheriff  having  put  the  lessor  of  the 
plaintiff  in  possession,  had  quitted  the  premises;  and  as  the 
lessor  of  the  plaintiff  refused  to  restore  possession  volun- 
tarily, the  sheriff  did  not  think  himself  warranted  under  the 
judge's  order  in  using  force. 

12th  June.  The  order  being  shewn  to  the  sealer  of  the 
writs,  he  considered  it  to  be  a  sufficient  authority  for  issu- 

(a)  The  declarations  being  in      should  have  been  at  the  CommciD 
the  form  of  declarations  by  bill,      Bail  Office, 
it  would  appear  that  the  search         (6)  AntCf  voL  iii.  13* 
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iog  writs  of  restitution,  and  sealed  and  issued  such  writs         i834. 

iccordiDgly  in  each  of  the  actions.     No  praecipe  was  made  ^"'^ 

out  for  these  writs  of  restitution,  nor  were  they  signed.  9. 

On  the  same  day,  but  after  the  issuing  of  the  writs,  the     ^i^^i^*** 

order  was  made  a  rule  of  Court. 
In  the  early  part  of  this  term,  Stephen,  Serjt.  obtained  a 

rule  calling  upon  the  defendants  to  shew  cause  why  the 

above  order  and  rule  should. not  be  set  aside, — and  why  the 

mits  of  restitution  should  not  be  set  aside  for  irregularity, — 

nd  why  the  tenant  or  tenants  in  possession  should  not 

restore  the  possession  to  the  lessor  of  the  plaintiff. 

FoUett  and  Smirke  now  shewed  cause. 

I.  One  objection  to  the  writs  of  restitution  is,  that  there  First  point: 
WIS  no  authority  for  the  issuing  of  them.  There  was  the 
order  of  Patteson,  J.  [Paiteson^  J.  It  was  said  that  there 
most  be  a  rule  of  Court  to  authorize  the  issuing  of  a  writ 
of  restitution.]  A  rule  of  Court  was  not  taken  to  the 
officer,  but  the  order  was  taken  to  him,  and  that  order  .was 
Mibsequently,  and  on  the  same  day,  made  a  rule  of  Court. 
Anotber  objection  is,  that  there  should  have  been  a  prs- 
Qpe,  and  that  the  writs  of  restitution  should  have  been 
^td  as  well  as  sealed.  A  praecipe  was  not  necessary.  It 
>*smere  note  of  instruction  to  the  officer,  and  has  on  more 
^  one  occasion  been  called  *^  a  worthless  paper,"  the 
^t  of  which  can  be  no  objection  to  the  writ  (a).     Nor  is 

t 

I' necessary  to  sign  a  writ  of  restitution;  for  it  is  in  the 
ttture  of  a  writ  of  execution,  and  by  the  late  rule  H.  T. 
2  Will,  4,  s.  75,  it  is  no  longer  necessary  that  such  writs 
would  be  signed. 

II  Judgment  was  improperly  signed.     The  understand-  Second  point: 
»g  and  practice  of  the  profession  is,  that  it  is  not  necessary  ^*^*"S  P 
to  deliver  the  pleadings  in  ejectment ;  and  it  is  distinctly 
>wofQ  that  since  the  promulgation  of  the  rules  of  H.  T. 
^  ^iU,  4,  the  pleas  have  been  left  at  the  judge's  chambers 

(')  See  Boyd  v.  Duratidy  9 Taunt.  164;  Utbome  v.  Pennell,  10  Bingh. 
^lf4Moore&  Scott,  431. 
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1834.        as  heretofore.    The  declaration  in  ejectment  is  mere  proan 
^'^^^^^      to  bring  the  party  into  Court ;  and  the  action  is  a  cresture 
V,  of  tlie  Court,  which  could  scarcely  have  been  intended  to 

^d^' h^***  be  within  the  above  rule.  The  rule  is,  "  that  no  pleading 
subsequent  to  the  declaration  shall  healed  with  any  officer 
of  the  Court,  but  shall  always  be  delivered  between  the 
parties."  It  therefore  applies  only  to  pleas  which  used  to 
healed  with  the  clerk  of  the  papers,  or  other  officer  of  the 
Court,  whereas  pleas  in  ejectment  never  were  filed  with 
any  officer,  nor  in  fact  filed  at  all,  but  merely  left,  with  the 
consent  rule,  at  the  chambers  of  the  judge.  By  the  prac* 
tice  of  the  Court  the  plea  is  annexed  to  the  consent  rulei 
the  latter  of  which  is  signed  by  the  judge  before  it  is  taken 
away  by  the  party.  So  that  there  is  a  good  reason  why  the 
old  practice  should  continue  in  actions  of  ejectment,  which 
are  in  so  many  respects  sui  generis  and  unlike  other  actions. 

Stephen,  Serjt.  in  support  of  the  rule. 
Second  point.       I.  The  judgment  was  properly  entered  up.    The  rule  of 

Hilary  term,  which  directs  pleadings  subsequent  to  the 
declaration  to  be  delivered^  applies  to  actions  of  ejectment. 

There  is  no  sound  reason  for  holding  that  the  rale,  re- 
quiring that  the  pleadings  subsequent  to  the  declaration 
should  be  delivered  between  the  parties,  is  confined  to  those 
pleadings  which  used  formerly  to  be  filed.  It  has  been 
decided  in  the  Exchequer,  tliat  certain  of  the  late  rules  do 
not  apply  to  ejectment;  but  that  is  on  the  ground  that  tktm 
rules  were  made  on  the  authority  of  an  act  of  parliament^ 
which  relates  to  personal  actions  only.  ^Tauniou,  J.  The 
rule  in  question  was  not  made  under  the  authority  of  any 
act  of  parliament.  It  was  decided  in  Easter  term  last  that 
this  rule  does  not  apply  to  a  plea  in  ejectment.  I  see  that 
I  have  written  this  note  to  my  copy  of  the  rules,  ''  Easter, 
1834.  These  rules  do  not  apply  to  actions  of  ejectment, 
the  pleadings  in  which  it  has  been  usual  to  leave  at  the 
judge's  chambers.*']  The  rule  is  sufficiently  general  and 
comprehensive  in  its  terms  to  include  ejectments*     If  it 
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had  been  intended  that  the  action  of  ejectment  should  not        i854. 
be  included,  it  would  have  been  expressly  excepted.    There      ^"^^^/^ 

Dos 

are  certain  of  those  rules  which  indisputably  do  apply  to  ^^ 

qectment:  e.g.  nile  18(a).      Can  it  then  be  said  that  the     Williams 
/  .  .;,,,..  ,       ^  and  otheri. 

acUon  of  ejectment  is  mcluded  m  these  rules  for  some 

purposes  and  not  for  others  ? 

II.  Then  as  to  the  writs  of  the  restitution ;  they  can  only  First  point. 

be  made  against  the  parties  to  the  record,  Rex  v.  Leaver  {h). 

The  order  of  Patiesofi,  J.  does  not  direct  that  the  lessor 

of  the  pkatUiff  shall  restore  the  possession,  but  that  the 

ikn^  shall  restore  the  possession.     Writs  of  restitution 

most  be   made   by  order  of   Court  (c).     The   order  of 

Piittsou,  J.  it  not  equivalent  to  an  order  of  Court  for  a 

writ  of  restitution.     Unless  it  can  be  contended  that  writs 

<rf restitution  are  the  ordinary  course  of  proceeding,  it  is  not 

*iduo  die  jurisdiction  of  a  judge  at  chambers  to  make,  an 

<^  for  a  writ  of  restitution.    The  writs  are  also  irregular 

I?  reason  of  their  having  been  sued  out  without  a  pracipe, 

^  without  having  been  signed* 

Lord  Denman^  C.J. — We  think  that  the  judgment  is 
^"'sgiilar,  but  that  the  order  and  writ  of  restitution  are 
'^''oiig.    The  order  should  have  been  on  the  party,  and  not 
^  Ike  sheriff. 

Taunton,  J.  concurred. 

l^ATTESON,  J. — ^The  rule  will  be  absolute  to  set  aside 
"^^  writs  of  restitution,  and  so  much  of  the  order  made  by 
""^^  as  directs  the  sheriff  to  give  possession.  The  rest  of 
^  nile  will  be  discharged  (d). 

Rule  accordingly  (e). 

(i)  Ante,  vol.  iii.  16.  agaiust  the  casoal  ejector,  after  a 

(k)  a  Salk.  687.  writ  of  habere  facias  poisessioaein 

(c)  Anon.  9  Salk.  588.  has  been    executed,    the   proper 

(d)  WiiiimMif  J.,  was  sitting  in  course  is  said  to  be, — to  obtain  an 
Ike  Outer  Court.  order  directing  the  leuor  of  the 

(e)  Oo  setting  aside  a  judgment  plaint'^  to  restore  the  possession. 
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Dob 

v., 
Williams 
and  others. 
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and  on  service  of  the  rule  made  in 
pursaance  of  the  order,  and  a  re- 
fusal by  the  party  to  restore,  to 
apply  for  an  attachment  for  con- 
tempt*, jinon,  3  Salk.  588,  per 
Holt,  C.  J.  Davies  d.  Povey  v. 
Doe,  2  W.  Bla.  892.    Where  the 
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rule  has  become  ineffectual,  by 
reason  of  the  lessor  of  the  plaintiff 
not  being  found  to  be  served  with 
it,  the  Court  has  granted  a  writ  of 
restitution,  Goodrigkt  d.  Ruuellw, 
Noright,  Barnes,  178. 


BowBiAN  V.  Taylor  and  Others. 


Where  a 


licence  to  use  COVENANT.     The  declaration  stated,  that  by  a  certain 

certain  patent  indenture  made  between  the  plaintiff  of  the  one  part^  and 

ranted  by  in-  the  defendants  of  the  other  part,  sealed  with  their  respective 

enture,  in  geals,  (profert)  after  reciting  that  the  plaintiff  had  invented 

recited  that  certain  improvements  in  the  construction  of  looms  for  weav- 

Aof  ^^m^ed  *"8>  commonly  termed  *'  power-looms,"  and  had  obtained 

the  machines,  his  majesty's  letters  patent ^  containing  a  grant  to  the  plain- 

toined  letters  tiff,  his  executors,  administrators,  and  assigns,  of  the  sole 

patent  ^^r  the  ^g^^  benefit,  and  advantage  of  the  said  invention,  with  full 

invention,  and  power  to  vend  the  same  for  a  certain  term  of  years  (usual  in 

inrolled  the      g^jj^  cases),  and  that  the  plaintiff'  had  by  an  instrument  in 

specification^        ^  ^  '^        ^  »         >  . 

parties  (and  writing  under  his  hand  and  seal,  described  and  ascertained 
§"^d^re  es-  ^  '^  nature  of  the  said  invention,  and  the  manner  of  perform' 
topped  from  ance,  and  had  caused  such  instrument  to  be  inrolled  agree* 
either^hat  the  ^hly  to  the  terms  and  conditions  of  the  letters  patent,  and 
invention  is  (bat  the  plaintiff  had  agreed  8cc.,— the  plaintiff  in  considera- 
vention,orthat  tion,  &c.  covenanted  with  the  defendants,  that  he  would 
thegrantorwas  permit  and  suffer  the  defendants  to  use  and  have  the  bene* 

not  theirs*       *^ 

inventor,  or  fit  and  advantage  of  the  said  invention,  and  the  said  letters 

fication  fw  *'  patent,  in  manner  therein  specified,  and  stated  in  the  decla- 

inrolled.  ration.     The  declaration  then  set  out  covenants  on  the  part 

covenant  by  ^^  the  defendants,  upon  which  breaches  were  assigned. 

the  patentee  The  defendants  (after  setting  out  the  letters  patent  upon 
of  an  inven-  .  ,  '^ 

tion,  brought  oyer,)  pleaded,  first,  that  the  supposed  mvention  in  the 
to  recover  rent 

reserved  in  respect  of  a  licence  to  use  the  invention,  a  plea  merely  alleging  that  the 
invention  was  not  new,  or  that  the  plaintiff  was  not  the  nrst  inventor,  without  shewing 
that  the  defendant  had  in  consequence  failed  to  have  the  exclusive  enjoyment  cove- 
nanted  for,  is  a  good  plea  by  analogy  to  a  plea  of  eviction,  quare. 
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declaration  and  letters  patent  mentioned,  was  not  nor  is  a 
Dew  invention ;  secondly,  that  the  plaintiiF  was  not  nor  is 
the  first  or  true  inventor  of  the  improvements  in  the  con- 
struction of  looms  mentioned  in  the  indenture,  and  in  the 
letters  patent;  thirdly,  that  the  plaintiff  did  not  within  six 
ctlendar  months  next  after  the  date  of  the  letters  patent, 
or  at  any  time,  cause  an  instrument  in  writing  particularly 
describing  and  ascertaining  the  nature  of  his  said  invention, 
lod  io  what  manner  the  same  is  to  be  performed,  to  be 
enrolled  in  Chancery  as  required  by  the  said  letters  patent, 
whereby  the  letters  patent  became,  and  at  the  time  of  the 
iDfekiDg  of  the  indenture,  were,  void  and  determined  (ja). 
General  demurrer  (i),  and  joinder. 
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Bowman 
Taylor. 


TomKnson  in  support  of  the  demurrers.    These  pleaa 

src  bad,  as  containing  a  denial  of  that  which  the  defendant 

hmt  admitted  under  seal.     Upon  the  first  two  pleas  the  only 

pouible  question  that  can  arise,  is,  whether  the  recital  that  the 

pUntiff  invented  the  improvements,  amounts  to  an  admis* 

*iQn  that  the  invention  was  new,  and  that  the  plaintiff  was 

^^Jirst  and  true  inventor.    That  it  does  amount  to  such  an 

Mission  cannot  well  be  doubted.    The  parties  must  have 

oiteiided  to  use  the  word  '*  invented**  in  its  ordinary  and 

popular  sense;  and  according  to  that  sense,  the  defendant 

'^Uat  be  taken  to  have  acknowledged  that  the  improvements 

^^1^  newly  found  out  by  the  plaintiff.      Upon  the  third 

'^'^  there  is  not  the  slightest  difficulty,  as  it  contains  a 

^tioct  denial  of  a  distinct  admission.     The  only  question 

^^Q  is,  whether  (fraud  not  being  pleaded)  the  defendant  is 

^topped  by  the  recital  in  the  deed ;  and  upon  this  point 

^o,  Ui,  352  a,  and  Corny ns^s  Dig.  Estoppel  A.  2,  and  the 

^^aet  there  collected  (c),  appear  to  be  conclusive  authorities.. 


(i)  There  were  other  pleas  upon 

^^ch  iuaes  of  fact  were  raised. 

(()  The   groand    of   demurrer 

^ted  in  the  margin  of  the  de- 

^ornr  hooks  was, — that  die  de- 

▼01.  IV, 


fendants  were  estopped  by  the  in- 
denture, executed  by  them,  from 
pleading  the  matters  contained  in 
their  pleas, 
(c)  Et  vide  ante,  25  n. 

T 
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The  case  of  Hayne  v.  Maltby  (a)9-*in  which  pleas  in  bar, 
that  the  invention  was  not  new,  and  that  the  patentee  was 
not  the  inventor,  were  held  good  pleas  to  an  action  of  cov»» 
nant  upon  articles  of  agreement,  by  which  the  plaintiff  bad 
granted  a  licence  to  use  certain  machinery ,**-*wiU  be  relied  on 
contrJi.  But  the  recital  in  that  case  was  very  different.  The 
recital  there  was  only  that  the  plaintiffs  were  *^  the  astigneei 
of  T,  Taylor  of  a  patent  for  an  engine;*'  and  therefore  that 
case,  supposing  it  well  decided,  can  be  no  authority  in 
favour  of  the  pleas  in  this  case.    The  doctrine  of  estoppel 
was  clearly  inapplicable,  as  there  was  no  admission  by  the 
defendant  that  either  the  plaintiffs  or  Taylor  (whose  assign 
nees  they  asserted  themselves  to  be)  had  invented.     Nor 
was  it  even  recited,  that  any  specification  of  the  invention 
had  been  inrolled.     But  supposing  that  case  to  be  applica- 
ble here,  it  may  be  doubted,  whether,  if  it  were  reviewed^ 
the  Court   would  support    the    decision.      The    several 
judges  who  decided  the  case,  rested  their  decision  on  dif- 
ferent grounds.     Lord  Kenyon^  C.  J.  proceeded  on  die 
ground  of  fraud;  which  did  not  appear  on  the  pleadings^ 
and  was  assumed  by  him.    Buller,  J.  put  his  decision  on 
the  ground  that  the  pleas  were  equivalent  to  pleas  of  evie* 
tion  in  a  case  of  landlord  and  tenant;  whereas  the  other 
judges  expressly  said,  that  they  thought  that  the  case  did 
not  resemble  that  of  landlord  and  tenant.     It  is  submitted 
that  an  analogous  plea,  in  the  case  of  landlord  and  tenant, 
would  not  be  a  good  plea  of  eviction.     If  the  plea  had 
gone  on  to  state  that  in  consequence  of  the  invention  not 
being  new,  the  patent  had  been  repealed,  or  the  invention 
openly  used  by  others,  who  paid  no  rent  for  it,  then  it 
would  have  borne  some  analogy  to  the  plea  of  eviction.    In 
Taylor  v.  Zamira{b),  it  was  said  by  Gibbs,  C.  J.  *'  In  every 
plea  of  eviction  there  is  an  averment,  that  the  lessor  had 
not  a  perfect  title  when  he  demised.    But  that  fact  alone 
would  not  be  sufficient : — To  constitute  a  plea,  to  it  must 
be  added  the  fact,  that  the  lessee  was  in  consequence  evicted* 

(a)  3  T.  R.  438.  (b)  6  Taunt.  524 ;  5.  C.  «  Marsh.  9S0. 
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The  mholt  is  a  defence."     The   party  and  the  jury  are 

estopped  from  inquiring  into  the  fact|  whether  the  landlord 

bad  title,  unless  it  can  be. shewn  that  the  tenant  has  not  had 

^enjoyment  which  ihe  landlord  covenanted  to  give  him.   It 

is  not  alleged  in  the  pleas  in  Hayne  v.  Maltby,  nor  in  the 

picas  io  this  case,  that  the  defendant  has  not  had  the  enjoy- 

neiit  which  he  oovenanted  for.     It  is  not  shewn,  (as  it 

Aoald  have  been,  in  order  to  make  the  plea  amount  to  a 

plea  of  eviction,)  that  the  patent  has  been  revoked  and 

wailed,  or  that  the  contrivance  was   universally  or  so 

pMfilly  violated  by  others,  (owing  to  the  invalidity  of  the 

psteot,)  that  the  defendant  has  had  no  beneficial  enjoyment 

in  retaro  for  the  rent. 
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Wightman  contrd.  Estoppels,  as  Lord  Coke  says,  are  so 
ciDed  because  they  stop  or  close  up  a  man's  mouth  to  allege 
<v plead  the  truth ; — and  therefore  they  are  odious  and  not  to 
k  construed  or  raised  by  implication j  Palmer  v.  Ekim  (a), 
h  Co.  Lilt.  S5^  b.,  it  is  said  (Jb)  that  every  estoppel,  be- 
ciQieitconcludeth  a  man  to  allege  the  truth,  must  be  certain 
toewfjf  intent  and  not  to  be  taken  by  argument  or  inference^' 
■mI (third  rule)  ''every  estoppel  ought  to  be  ^precise  affir^ 
Mum  of  that  which  maketh  the  estoppel,  and  not  to  be 
Voken  impersonally.  Neither  doth  a  recital  conclude,  becaute 
^  ti  so  direct  affirmation''  (c).     In  the  old  cases,  it  will 


(«)  S  Lord  Raym.  1553. 
(^)  Third  point. 

(0  But  lee  the  distinction  be- 

^**^  the  recital  of  a  material 

""  ai  immaterial   fact,  {Anon. 

'^*«t  11 ;  Co.  litt.  S58,  fourth 

^i  Sir  A,  Cooke*$  case,  iti/W, 

^)  iod  the  distinction  between 

'fBaeral  and  a  particular  recital, 

» A%  T.  Wright,  Willes,  19; 

imw.Llaydy  Wightw.  130;  see 

ite  Ban  V.  Butkminster,  Style, 

IM^aad  Aleya,  53  ;  1  Roll.  Abr. 

9ta,  erf;  WUtougkby  v.  Brook, 


Cro.  £1.756, 757;  Shepp.  Touchst. 
53;  10  Vin.  458,  465;  Zotnioa  v. 
Tremere,  ante,  iii.  603. 

Of  the  eight  cases  cited  by  Lord 
Coke  in  support  of  this  part  of  his 
third  rule,  none  will,  it  is  conceifed, 
be  found  to  support  the  doctrine 
in  the  unqualified  manner  in  which 
it  is  propounded. 

The  first  case  vouched  by  Lord 
Coke  is,  M.  35  H,  6,  fo.  33.  In  this 
case  the  deed,  though  indented  and 
executed  by  both  parties,  was 
merely  a  release  running  in  the 
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1834. 
Bowman 

V, 

Taylor. 


be  found  that  the  doctrine  of  estoppel  rather  referred 
operative  part  of  the  deed  than  to  the  recitals  which  il 


first  person ;  and  the  question  was, 
whether  the  defendant,  as  heir  of 
the  relessee^  was  estopped  by  the 
deed  with  respect  to  a  fact  alleged 
by  the  releuor.  The  Court  said 
that  it  was  hard  that  the  defendant 
should  be  bound  by  such  a  recital, 
but  decided  that  she  was  not  bound 
because  she  was  not  heir. 

P.  46,  E,  3,  fo.  V2,  pi.  14,  was  an 
assise  of  novel  disseisin,  in  which 
the  defendant  pleaded  a  lease  by 
deed  from  the  demandant, — who 
replied  that  at  the  time  of  the  lease 
he  had  nothing  in  the  land.  The 
tenant  rejoined  the  estoppel ;  and 
though  some  thought  that  the  de- 
mandant Was  not  estopped,  yet, 
instead  of  demurring  to  the  rejoin- 
der, the  demandant  waived  his  re- 
plication and  took  issue  on  the 
deed.  Accordingly  this  case  is 
cited  by  Brooke  (Estoppel,  pi.  43,) 
as  an  authority  in  support  of  the 
estoppel. 

Carr  and  another  v.  Huntingfield 
(P.  49,  E.  3,  fo.  14,  pi.  8,)  was 
waste  against  the  assignee  of  a 
lease.  The  recital  by  wiiich  the 
plaintiff  sought  to  estop  the  defend- 
ant from  traversing  part  of  the 
mesne  conveyance  of  the  tenancy 
to  the  defendant,  (to  whose  title 
the  plaintiff  was  a  stranger,)  was 
contained  in  the  deed  of  assign- 
ment, to  which  the  plaintiff  was 
neither  party  nor  privy, — so  that 
there  was  no  mutuality. 

Lib.  Ass.  anno  8,  fo.  13,  pi.  3, 
merely  decided  that  a  party  was 
not  ousted  of  his  challenge  to  the 
array,  by  matter  of  recital  con> 
tained  in  the  sheriffs'  return  to  the 
venire  facias. 

Lib.  Ass.  anno  45,  fo.  298,  pi. 


5,  ChUdon  r.  Tresk,  In  w 
novel  disseisin  the  tenant  ( 
a  receipt  or  an  acquittal  l 
after  action  brought,  for  real 
ing  after  action  brought, 
was  held  that  the  assise  v 
abated  by  the  admission  of 
cy  implied  in  the  receipt, 
the  receipt,  though  by  deedt 
not  be  by  indenture,  and  th 
there  was  no  estoppel  for  i 
mutuality. 

Rainsford  v.  Smith,  Dye 
Declaration  on  a  bond  cond; 
to  pay  all  sums  in  which  A 
bound  to  JB. — Plea,  that  A 
stood  bound  to  J3. — Held  i 
demurrer  by  reason  of  the  esi 

Sir  Anthony  Cooke* s  case, 
280,  b.  In  this  case  the  qi 
was  upon  the  materiality  ofi 
gation  contained  in  the  indu< 
to  a  plea  in  bar  to  an  avowi 

In  H,  9,  H.  6,  fo.  59, 
(the  last  case  cited  by  Lord 
the  defendant,  in  an  actioi 
bond,  pleaded  matter  shewi; 
bond  to  be  void.  The  plaii 
plied  that  he  had  brought  c 
for  this  bond  against  a  st 
who  pleaded  that  it  had  bee 
vered  to  him  by  the  plaint 
the  now  defendant  on  certai 
ditions,  &c.*-thac  scire  fac 
sued  against  the  now  defend 
that  the  parties  (viz.  the  p 
and  the  now  defendant,  s 
nishee,)  came  to  issue  npon  tl 
formance  of  the  conditions ; 
issue  was  found  for  the  pUii 
And  it  was  held  to  be  no  est 
because  the  defendant,  in  hi 
racter  of  garnishee  in  the  < 
of  detinue,  was  not  ac  lib< 
plead  non  est  factum. 
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Uined,  and  in  those  cases  in  which  recitals  have  been  held 
to  operate  as  estoppels,  the  matter  of  recital  has  been  so  in- 
terwoven with  the  operative  part  of  the  deed,  that  it  has  been 
impossible  to  separate  them  from  it. 

The  plaintiff  here  has  recourse  to  implication  (a)  and 
irgument,  for  he  says  that  "  inventor"  means  ^^  first  inven- 
tor," and  also  '^Jirst  inventor  of  a  new  invention**. — A  roan 
may  be  inventor  of  a  machine  and  yet  not  be  the  first  in- 
ventor of  a  new  invention.     Consistently  with  the  allegation, 
ke  may  have  been  a  second  inventor,  and  the  machine  may 
kave  been  publicly  used  fifty  years  ago ;  therefore  the  pleas 
which  say  that  the  plaintiiF  is  not  the^>5^  inventor  and  that 
the  invention  is  not  new,  are  not  in  direct  denial  of  that 
which  is  recited  in  the  deed.      It  is  not  denied  that  he  was 
tmntor,  but  a  fact  is  pleaded  which  may  well  consist  with 
that  which  is  admitted ;  and  though  an  admission  that  a  man 
^8  an  inventor  might  in  ordinary  cases  be  taken  to  be  an 
admission  that  he  was  the  first  inventor  of  a  new  invention, 
jet  that  which  has  been  advanced  is  a  sufficient  argument 
sgtinstan  estoppel — which  is  strictissimi  juris.     [^Taunton, 
J*  Although  estoppels  are  strictissimi  juris,  we  are  to  con- 
strue matters  of  estoppel  according  to  their  obvious  meaning; 
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'Ihtt  last  case  evidently  belongs 
lo  toother  class  of  estoppels,  which 
^  Ccke  afterwards  mentions 
^^  his  ieventh  rule  as  to  suppo- 
**  **  pkadmgs,  a  branch  of  the 
*^»wei  litit-contestata  of  the 
otilUw. 

W  Inthia  case  however  "  impii- 

ttUoo  and  argument**  appear  less 

to  ^  resorted  to  (by  the  plaintiff) 

'^  "*  purpose  of  raising  any  con- 

'^'iKtioD  opon  the  recital  in  the 

*^ibr  the  purpose  of  creating  an 

citoppel,  than  (by  the  defendant) 

wtJiatof  eiploiningaway  the  Ian- 

{oap  ot  Hit  pita. — Now  if,  (as  on 

the  part  of  the  defendant,  it  was 

eoaCeoded  that  the  plaintiff  ought 

to  bave  done,)  the  plaintiff  had 


taken  issue  on  the  pleas,  the  jury, 
ill  dealing  with  such  issues,  would 
have  been  bound  to  understand 
the  allegations  in  the  pUas  accord- 
ing to  their  ordinary  meaning, 
without  regard  to  any  strained 
construction  which  might  be  put 
upon  them  for  the  purpose  of  evad- 
ing an  estoppel.  Thus  the  defend- 
ant would  have  the  advantage  of 
avoiding  the  conclusiveness  of  the 
estoppel  by  insisting  upon  one  con- 
struction of  the  language  of  his 
plea  on  the  argument  of  the  de- 
murrer,— and  also  that  of  re-open- 
ing the  whole  matter  upon  an  issue 
joined,  by  then  resorting  to  a  differ 
rent  construction. 


Bowman 
Taylor. 
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and  must  not  resort  to  all  sorts  of  artifices  and  distortions  in 
order  to  prevent  a  party  from  being  estopped  by  the  words 
of  bis  deed.]    The  pleas  are  consistent  with  the  recital;  and 
the  defendant  is  prepared  to  show  that  the  inventioo  was  in 
fact  used  thirty  years  before  it  was  rdnveHtedhy  the  plaintiff. 
Hajfne  v.  Maltbjf  is  conclusive  in  the  defendant's  favour; 
for  the  distinction  attempted  to  be  drawn  between  that  case 
and  the  present  is  not  a  substantial  distinction.      But  sup- 
posing the  doctrine  of  estoppel  to  apply  here,  the  pleas  in 
this  case,  as  in  Hayne  v.  Mallhy,  9Lre  good  pleas  of  eviction. 
In  the  case  of  landlord  and  tenant,  as  long  as  the  tenant  has 
the  benefit  (a)  for  which  he  covenants,  it  is  right  that  be 
should  be  estopped  from  denying  his  landlord's  title;  andao 
here.      But  here  the  plea  in  fact  denies  that  the  defendant 
Mas  that  which  he  has  bargained  for,  which  is,  the  exclusht 
right  to  use.     If  the  plea  be  true  in  point  of  fact,  all  the 
world  has  the  right  of  using  the  machine  in  the  same  man* 
ner  as  the  defendant.    The  moment  that  it  is  found  that  the 
invention  is  not  new,  the  defendant  is  evicted  of  his  exclusive 
right;  and  upon   that  ground  the  decision  in  Hayne  v. 
Maltby  proceeded.    The  distinction  between  this  case  and 
the  ordinary  case  of  landlord  and  tenant  is,  that  in  the  case 
of  land  it  is  impossible  that  all  the  world  or  any  other  per- 
son can  enjoy  the  land  at  the  same  time  with  the  tenant;  and 
therefore  there  can  be  no  eviction  unless  there  be  an  actual 
turning  out  of  possession;  whereas  here,  there  is  a  virtual 
eviction  the  moment  that  the  exclusive  right  to  use  that 
which  may  be  multiplied  ad  infinitum,  is  shown  to  be  at  an 
end. 


Tomlimon,  in  reply.  The  pleas  do  not  show  that  the  de- 
fendant has  not  the  exclusive  right.  Consistently  with  the 
pleas,  the  invention,  supposing  it  to  have  been  invented  by  a 
third  person  and  at  an  earlier  period,  may  never  have  been 
disclosed  by  the  first  inventor;  and  it  has  been  held  that  where 
a  man  has  obtained  a  patent  for  an  invention,  it  is  no  objec* 
tion  to  the  validity  of  the  patent,  that  another  person  had 

(a)  Vide  ante,  ^9  n. 
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previously  invented  the  contrivance  and  had  kept  the  know- 
ledge of  it  confined  within   his    own   breast.     Taylor  v. 
Hare{a\  though  not  directly  in  point,  may  be  referred  to, 
because  the  grounds  upon  which  that  case  was  put  by  the 
Icinied  judges  who  decided  it,  are  at  variance  with  the  deci- 
•ioo  in  Haj/nt  v.  Malthy,    According  to  the  argument  on 
tbe  other  side,  if  the  defendant  had  had  the  exclusive  enjoy- 
ment of  the  plaintiff's  invention  for  ten  years,  and  had  reaped 
large  profits  from  that  enjoyment,  he  need  not  pay  the  rent 
vUch  he  has  covenanted  to  pay  if  he  can  show  that  he  had 
not  the  exclusive  rights  so  that  other  persons  might  have  used 
tbe  intention  if  they  had  known  that  the  invention  was  not 
Dew,  and  bad  thought  proper  to  exercise  their  right  to  use 
it*   7!fy/or  V.  Hare  shows  that  the  lessee  of  a  patent  pays 
Dot  for  the  mere  abstract  right,  but  for  the  actual  enjoys 
maU;  and  therefore  he  cannot  question  the  title  of  his  les- 
sor as  long  as  in  fact  he  has  the  exclusive  enjoyment. 
^  passage  quoted  from  Lord  Coke  as  to  matters  of  red- 
^  Dot  operating  as  estoppels,  is  inconsistent  with  a  large 
dais  of  cases,  unless  it  be  taken  to  refer  to  recitals  foreign 
to  the  subject  matter  of  the  contract — which  indeed  appears 
to  be  what  Lord  Coke  had  in  view.     Here,  the  recital  is  of 
'^t  upon  which  the  contract  is  founded. 

-^^ifd  Denman,  C.  J.  (after  stating  the  pleadings). — 
y^  the  part  of  the  plaintiffs,  it  is  urged  that  the  defendant 
*  ^^topped  from  alleging  the  facts  contained  in  the  three 
''^^  which  have  been  demurred  to.  For  the  defendant,  it  is 
|^(  said,  that  with  regard  to  the  allegation  that  the  invention 
^  ^t)t  a  new  invention,  there  is  no  estoppel,  because  the 
P'^  is  not  inconsistent  with  that  which  the  deed  avers. 

X>}ow  we  are  disposed  to  think  that  it  is  inconsistent. 
"^  appears  to  me  clearly,  that  if  it  is  not  inconsistent,  then 
"^  plea  is  no  defence ;  because  if  the  defendant  merely 
"^aiiis  to  say  that  the  invention  is  not  a  new  one — **  it  is 
Jours,  but  it  is  not  a  new  one ;  you  invented,  it  is  true^ 

(a)  1  New  Rep.  260. 
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it,  but  then  it  was  known  fifty  years  ago" — that  is  no 
reason  why  the  plaintiff  should  not  take  out  a  patent  for 
it;  for  it  is  consistent  with  the  plea,  that  no  other  person  had 
made  the  same  invention. 

In  the  same  manner,  a  denial  that  the  plaintiff  is  the 
"  first  inventor,"  either  imports  that  he  is  not  the  inventor 
at  all,  or  it  only  imports  that  he  is  not  the  sole  inventor^ 
inasmuch  as  somebody  else  may  have  bit  upon  the  same 
discovery.  But  that  argument  is  open  to  the  same  answer, 
viz.  that  if  by  the  plea  it  is  meant  to  deny  that  the  plaintiff 
is  the  inventor,  then  it  does  contradict  the  allegation  in  the 
deed ;  and  if  the  plea  does  not  mean  that  the  plamtiff  is 
not  the  inventor,  then  it  is  no  answer  to  the  declaration. 

The  third  plea  directly  puts  in  issue  matters  of  fact  ex* 
pressly  recited  in  the  deed. 

Now  undoubtedly  the  doctrine  of  estoppel  is  always  held 
with  great  strictness, — not,  however,  because  it  is  to  be  as- 
sumed that  the  object  of  a  party  who  pleads  it  is  to  exclude 
the  truth ;  on  the  contrary,  it  ought  to  be  supposed  that  a 
person,  who  makes  an  assertion  under  his  hand  and  seal,  fur- 
nishes the  strongest  evidence  that  the  assertion  is  true.  Still  it 
may  have  the  effect  of  excluding  the  truth ;  and  therefore  great 
strictness  is  to  be  observed  with  respect  to  it.  Here,  how- 
ever, the  defendant  has  asserted  by  his  deed  that  the  letters 
patent  were  inroUed  in  due  time ;  and  he  now  pleads  the 
contrary ;  which  is  a  distinct  denial  of  a  fact  which  he  has 
asserted  by  his  deed.  With  regard  to  the  doctrine  of  Lord 
Coke,  that  '^  a  recital  doth  not  conclude,  because  it  is  no 
direct  affirmation,"  it  is  to  be  observed  that  he  cites  various 
authorities  for  his  other  propositions,  but  cites  none  for 
that  (a).     It  rests  entirely  upon  his  own  authority— «upon 


(a)  Lord  Coke  usually  places  the 
letters  referring  to  the  notes  in  the 
margin  before  the  passage  in  the  text 
to  which  they  ore  meant  to  be  ap- 
pended. The  printers  of  the  later 
editions  of  Co.  Litt.,  overlooking 
this  peculiaiity,   have  drawn  the 


mark  of  reference  "  {h)  "  close  to 
the  preceding  paragraph,  so  as  to 
give  to  the  passage  in  question  (the 
second  branch  of  the  third  rule) 
tlie  appearance  of  being  unsup* 
ported  by  marginal  authorities. 
The  cases  cited  bjf  Lord  Oakt 
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the  authority,  it  is  true,  of  an  individual  whose  opinions 
are  entitled  to  the  greatest  consideration ;   still,  I  cannot 
think  that  a  direct  assertion  of  a  distinct  and  specific  fact 
in  a  deed  is  not  to  estop  a  man,  merely  because  it  is  in- 
troduced by  the  word  "  whereas,"  or  any  other  word  to 
that  effect.     I  should  observe  that  Lord  Coke's  doctrine 
was  very  seriously  and  fully  considered  by  the  Court  in  a 
late  case,  to  which  neither  party  has  referred,  of  Lainson  v. 
Tremfre(a).     That  case  underwent  the  greatest  considera- 
^,  and  there  never  was  a  case  in  which  the  Court  would 
hate  struggled  more  strongly  to  defeat  an  estoppel  than 
they  did  in  that  case.     (His  lordship  here  stated  the  facts 
of  that  case.)    The  averment  by  which  in  that  case  the 
defendant  was  held  to  be  estopped,  was  by  way  of  recital; 
hot  the  Court,  upon  the  greatest  consideration  of  all  the 
cases,  ancient  and  modem,  determined  that  the  defendant 
^as  not  at  liberty  to  enter  into  any  proof  of  the  truth  of  the 
plea;  because,  on  a  subject  directly  affecting  the  interest  of 
l^th  parties  in  the  subject-matter  of  the  contract,  he  had 
ID  his  sealed  deed  recited  the  fact  that  170/.  was  the  annual 
^t.   Under  these  circumstances,  I  do  not  feel  it  at  all 
necessary  to  enter  into  a  minute  examination  of  the  authori- 

• 

^^;  for  those  authorities  were  fully  gone  into  upon  that 
l>te  occasion,  and  I  think  we  are  bound  by  that  case.  It 
'eems  to  me,  therefore,  that  the  plaintiff  is  entitled  to  our 
J^gment.  I  would  merely  add,  that  it  appears  to  me  that  the 
^*  of  Hayne  v.  Mallby  has  been  satisfactorily  distin- 
fNhed  by  the  observations  which  have  been  made  by  Mr. 
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Tacnton,  J. — The  law  of  estoppel  is  not  so  unjust  or 
^  absurd  as  it  has  been  the  fashion  to  represent  it  to  be  (6). 


^  *^Pport  of  bis  position  respect- 
^the  DOD-conclusiveness  of  mat- 
^'of  recital,  will  be  seen  at  length, 
^^  867,  268,  n. 
(i)  Anit^  Tol.  iii.  60S. 


(6)  Interest  reipubiicas  ut  sit 
finis  litiuni. — Interminable  lifiga- 
tion  would  not  merely  be  destruc- 
tive of  the  repose  of  society,  but 
would  also  operate  as  a  derual  of 
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The  principle  of  it  is  this — a  priDcipIe  certainly  more  ap- 
plicable to  ancient  times,  when  deeds  were  considered  more 
solemn  things  than  they  are  at  present — viz,  that  where  a 
man  has  entered  into  a  solemn  deed  under  his  band  or  seal, 
he  shall  not  be  permitted  afterwards  to  gainsay  or  deny  tbt 
truth  of  any  matter  stated  substantively  in  that  deed.  That 
is  a  principle  by  law  established:  and  the  question  here, 
and  the  only  question  as  it  appears  to  niei  is,  whether  there 
is  any  contradiction  in  the  matter  alleged  by  the  defendant 
in  the  pleas  demurred  to,  of  any  matter  the  truth  of  which 
he  has  acknowledged  iu  this  deed.  The  allegation  in  this 
deed  is  prefaced  by  a  **  whereas ;"  but  I  am  yet  to  learn 
that  an  affirmation  is  the  less  positive,  (and  must  be  con- 
sidered as  no  affirmation  at  all,)  because  it  is  prefaced  by 
the  word  "  whereas  "  (c).  The  allegation  is  "  that  wbereai 
the  plaintiff  is  the  inventor  of  certain  machines/'  and  so 
on.  The  defendant  pleads  that  tlie  said  invention  neither 
was  nor  is  a  new  invention.  This,  I  think,  is  a  direct 
negation  of  the  averment  in  the  deed;  for  if  it  was  not  then 
a  new  invention,  it  is  quite  impossible  that  the  plaintiff 
could  have  invented  it. 

Then  the  case  of  Hayne  v.  Maltby  has  been  pressed. 
But  I  think  it  is  not  necessary  to  examine  the  grounds 
of  that  judgment^  because  it  appears  to  me  that  Mr.  Tom^ 
limson  has  averted  the  pressure  of  that  case,  by  shevnng  the 


Justice;  for  it  is  not  very  material 
whether  a  party  is  refuted  that  for 
which  he  asks,  or  whether  it  is 
offered  to  him  in  such  a  shape  that 
it  shall  perpetually  elude  his  grasp. 
There  must  be  an  ultimate  point  at 
which  the  question  shall  be, — not 
which  party  has  the  most  mere 
right,  but,  how  has  the  matter 
been  decided?  The  principle 
**  transivit  in  rem  judicatam-^VtiU- 
tont€  de  la  cAotf  ji^ee"—- finds  a 
place,  therefore,  in  every  system 
of  jurisprudence,  and  seems  to  be 
ttsentudly  necessary  to   the  ad- 


ministration of  justice.  The 
principle  appears  to  apply  to 
in  which,  whether  in  or  oat  of 
court,  parties,  by  a  solemn  com- 
pact, made  en  connaissance  dt 
cause  (with  full  knowledge,  or  the 
means  of  knowledge,  of  the  law 
and  facts  of  their  case),  have  as- 
certained their  rights  without  the 
intervention  of  a  judicial  decision. 
Confesttus  pro  judicata  est,  qui 
quodammodo  soft  sententili  dam* 
natur.    Dig.  lib.  xlii.  tit.  t,  U 1. 

(c)    And  see  1    Wms.  Saund. 
117  a,  note  (4). 
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difference  between  the  two.     Here,  there  is  wiiat  I  call  an 

expreas  averment — an  affirmative  averment  that  the  plaintiff 

vu  the  inventor  of  these  machines.     In  Hayne  v.  Maltby, 

it  was  merely  stated  that  the  plaintiff  was  the  assignee  of 

the  patent,  which  he  might  be  although  the  assignor  was 

AOt  the  inventor.    That  case  clearly  was  not  a  case  of 

tdffppel;  and  it  is  therefore  no  authority  against  the  decision 

ftt  which  the  Court  arrives  in  this  instance. 
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Patteson,  J. — In  this  case,  the  third  plea  raises  di- 

recilf  the  point  whether  or  no  there  can  be  an  estoppel  by 

a  recital  in  a  deed  ?     The  first  and  second  pleas  do  not 

nise  it  very  distinctly ;  but  in  my  mind,  they  do  raise  the 

pobt  as  well  as  the  third  plea.     In  the  deed  it  is  recited, 

tint  the  plaintiff  has  invented  certain  improvements  in  the 

comtniction  of  looms,  for  which  he  has  taken  out  letters 

jMtent    Now  I  confess  I  can  put  no  meaning  upon  those 

words-^that  he  has  invented — but  that  he  was  the  Jirst  in- 

Vtttor,  and  has  invented  a  new  thing,  for  which  he  has 

obtained  a  patent ;  that  he  was  the  "  inventor/'  according 

^^  the  law  of  patents.     If  the  words  in  the  first  and  second 

plea«,  with  respect  to  the  invention,  are  used  in  the  same 

ic&se  as  in  the  deed  and  declaration,  then  there  is  a  direct 

^ial  and  contradiction ; — if  they  are  not  used   in  that 

'^e,  then   the   pleas  are   utterly  immaterial.     I   think, 

^refore,   that  the  first  and  second  pleas   do   raise   the 

fuefltion  of  estoppel  as  much  as  the  third  plea,  which  is  a 

^cct  denial  of  the  inrolment  of  the  specification  ;  and  we 

"^  come  to  the  question  of  how  far  there  can  be  an 

^toppel  by  a  recital.    The  only  authority  which  presses 

^^^^  us  is  that  passage  in  Lord  Coke,  that  '^  neither  can 

^^  be  an  estoppel  by  recital.''     Mr.  Wightman  admits 

^^  there  are  many  cases  in  which  parties  have  been  held 

^e  estopped  by  a  recital  in  a  deed ;  but  he  says,  those 

^^^s,  if  looked  into  closely,  will  all  be  found  to  be  cases 

^^  ^hich  the  recital  was  so  mixed  and  bound  up  with  the 

^*P^»alti7e  part  of  the  deed,  that  they  were  assertions  rather 

wm  TtdtaU.    Here,  the  recital  is  manifestly  so  closely 
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connected  with  the  operative  part  of  the  deed,  that  I  cannot 
manage  to  separate  thein^  and  I  think  they  come  directly 
within  the  rule  which  Mr.  Wightmau  himself  htis  laid  down. 
The  passage  in  Lord  Coke,  therefore,  must  be  taken  with 
some  little  qualification;  and  the  decision  of  Lainson  v.  Tre* 
mere,  which  was  in  last  Trinity  term  {a),  shews  clearly  that, 
in  the  opinion  of  this  Court,  there  might  be  an  estoppel  by 
recital.  I  think,  therefore,  that  the  plaintiflF  is  right  in  the 
demurrer,  and  that  the  defendant  is  estopped  from  setting 
up  this  defence. 

With  regard  to  Hayne  v.  Malt  by,  it  is  sufficient  to  say 
that  there  was  in  that  case  no  estoppel  by  the  recital. 
There  was  a  case  of  Oldham  v.  Langmeade,  decided  by 
Lord  Kenyan  at  Nisi  Prius,  alluded  to  in  Hayne  v.  Maltby, 
which  (as  estoppels  are  mutual  (6) )  is  a  strong  authority  to 
shew  that  there  may  be  an  estoppel  in  a  case  of  this  kind. 

Upon  the  whole,  it  seems  to  me,  that  the  current  of 
authority  since  the  time  of  Lord  Coke,  and  particularly  that 
case  of  Oldham  v.  Langmeade,  shew  that  there  may  be  an 
estoppel  by  a  recital; — and  this  is  one  of  those  cases. 


Williams,  J. — I  think  the  demurrer  to  the  first  and 
second  as  well  as  to  the  third  pleas,  must  be  sustained. 
When  it  is  said  that  a  person  has  invented  certain  im- 
provements, the  meaning  obviously  is,  without  argument  or 
inference,  that  he  was  the  inventor  of  them  so  as  to  make 
the  invention  available  within  the  law  of  patents.  The  re^ 
cital  is  of  a  fact  which  is  the  very  foundation  of  the  contract 
between  the  parties.  The  third  plea  is  admitted  to  be  a 
direct  contradiction  of  the  recital  in  the  deed.  No  caie 
appears  to  have  decided  that  a  recital  cannot  estop ;  and  in 
Laimon  v.  Tremere{a),  after  very  careful  and  full  considera- 
tion of  the  doctrine  of  estoppel,  this  Court  has  decided 
otherwise. 

Judgment  for  the  plaintiff  (c). 

(a)  Ante,  vol.  iii.  603.  stead  of  relying  on  the  estoppd, 

(b)  Vide  Co.  Litt.  S52  a.  takes  issue  upon    the  pleas,   be 

(c)  But  where  the  plaintiff,  in-      cannot  set  up  the  estoppel  as  tok 
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dntof  apon  the  jory  at  the  trial  of 
the  issues;  Bowman  v.  Rottrow, 
ynt,  H.  T.  1835.  The  pleas  in 
tbu  case  were  the  same  verhatim 
•s  here ;  and  the  Coart,  after  ver- 
dia  for  the  plaintiff,  granted  a  new 


trial,  on  the  ground  that  the  learn- 
ed judge  before  whom  the  cause 
was  tried,  had  refused  to  admit 
evidence  to  contradict  the  facts 
recited  in  the  deed.  See  2  Mann. 
&  Ryl.  581,  n. 
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Bowman 

V. 

Taylor. 


Brown  v.  Shevil. 

Trespass  for  taking  goods,  tried  before  Lord  Den^ 

Ml,  C.  J.»  at  the  sittings  at  Guildhall,  London,  after 

Michaelmas  term,  1833. 
The  plaintiff,  a  retail  butcher,  had  sent  a  bullock  to 

^ocdham,  also  a  retail  butcher,  for  the  purpose  of  its  being 
slaughtered  by  Woodham;  after  the  beast  had  been  slaugh- 
tered, and  whilst  it  remained  on  the  premises  of  Woodham, 
it  ^as  taken  by  the  defendant  as  a  distress  for  rent  due  to 
him  from  Woodham.     It  was  contended,  on  the  part  of  the 
plaintiff,  that  he  was  entitled  to  recover  the  value  of  the 
carcase,  which,  it  was  urged,  was  privileged  from  distress 
in  the  same  manner  that  cloth  sent  to  a  tailor  to  be  made 
into  clothes  is  protected,  so  long  as  it  continues  in  the 
custody  of  the  tailor,  by  reason  of  its  having  been  sent 
^  him  for  that  purpose.     On  the  part  of  the  defendant 
^^  Was  contended  that   the  carcase   was  not   protected; 
'^'  that  (inasmuch  as  it  was  not  shewn  to  be  in  the  or- 
^'^ary  course  of  the  trade,  for  one  butcher  to  send  his 
^ats  to  another  for  the  purpose  of  being  slaughtered)  it 
^Uld  not  be  said  that  trade  would  be  restrained  or  the 
P^l^lic  convenience  affected,  by  holding  the  carcase  liable 
^  tie  distress.    The  Lord  Chief  Justice  was  however  of 
opinion  that  the  property  was,  under  the  circumstances. 
Protected;   and  the  jury,  under  his  lordship's  direction, 
found  a  verdict  for  the  plaintiff — damages,  14/.     A  rule 
^^i  for  a  new  trial  was  in  last  Hilary  term  obtained  by 


All  goods  sent 
to  a  trades- 
man for  the 
purpose  of  be* 
mg  wrooght 
upon  in  the 
way  of  his 
trade,  are, 
during  the 
time  that  they 
remain  in  his 
custody,  pro- 
tected from 
distress. 

As  the  car- 
case of a  beast 
in  the  custody 
of  a  butcher, 
sent  to  him  for 
the  purpose  of 
beine  slaugh- 
tered for  the 
sender. 

So,  although 
the  sender  be 
also  a  butcher. 
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F.  Pollock  was  now  about  to  shew  causey  but  was  atoppad 
by  the  Court. 

Mduy  Dawson,  in  support  of  the  rule.     In  Gortam  v» 
Falkner{a)y  Ashhurst,  J.  lays  it  down  as  a  general  rule, 
*'  that  all  chattels  found  in  a  person's  house  are  liable  to  be 
distrained  by  the  landlord;"   and   the  foundation  of  this 
principle,  assigned  by  his  lordship,  is,  '^  that  as  the  landlord 
is  supposed  to  give  credit  to  a  visible  stock  on  the  premises, 
he  ought  to  have  recourse  to  every  thing  he  finds  tfaere.^ 
To  this  general  rule  there  are  however  some  exceptions, 
and  the  principle,  as  applicable  to  the  exceptions,  is  now 
clearly  settled.     In   Gilman  v.  Elton  {b),   Dallai,  C.  J. 
(alluding  to  the  case  of  GUbcurn  v.  Hursi  (c)»)  says,  that 
**  the  exception  has  been  clearly  laid  down.     Goods  dth- 
vered  to  any  person  exercising  a  public  trade  or  employmenit 
to  be  carried,  wrought,  or  managed  in  the  way  of  his  trait 
or  employ,  are,  for  that  time,  under  a  legal  protection  and 
privileged  from  distress  for  rent"    Then  it  u  added,  '^  ma- 
terials sent  to  a  weaver,  or  cloth  to  a  tailor  to  be  made  up, 
are  privileged,  for  the  sake  of  trade  and  commerce,  wbicb 
could  not  be  carried  on  if  such  things,  under  these  circum* 
stances,  could  be  distrained  for  rent  due  from  the  person  in 
whose  custody  they  are."    This  principle  is  adopted  and 
confirmed  in  the  late  cases  of  Wood  v.  Clarke  (d)  and  Adams 
V.  Grane{e),  in  which  all  the  former  decisions  are  fully  coo<^ 
sidered.     To  bring  the  present  case^  therefore,  within  th^ 
rule  of  exemption,  it  is  necessary  to  hold,  1st,  that  the  tradi^ 
of  a  butcher  is  a  public  trade;  2dly,  that  it  is  essential  Um 
public  convenience  and  to  the  carrying  on  of  trade,  that  lb^ 
beasts  of  one  butcher  should  be  protected  when  sent  to  b9 
slaughtered  on  the  premises  of  another;  and  3diy,  that  th« 
goods  in  question  were  on  the  premises  in  the  ordinary 
course  of  business. 


(fl)  4  T.  R.  568. 

(b)  3  Brod.  &  Bingh.  81. 

(c)  1  Salk.  250. 


(d)  1  Crompt.  &  Jerv.  484. 
(f)  1  Crompt.  h  hUts.  880. 
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I.  The  trade  of  t  butcher  is  clearly  not  a  public  trade. 
li  is  no  more  a  public  trade  than  is  that  of  a  linen  draper. 
Tbis  is  not  like  the  cases  of  a  miller,  factor,  wharfinger, 
tttctioneer,  and  many  other  trades,  which  may  be  said  to  be 
ofaptiifiic  nature. 

II.  It  is  not  essential  either  as  regards  public  conve* 
Bieace,  or  on  account  of  necessity,  to  trade  in  general,  that 
^  property  should  be  held  to  be  protected  from  distress. 
^Oilman  v.  EUon(a),  Dallas,  C.  J.,  after  the  observations 
vUdi  have  been  already  referred  to,  says^  '^  The  nature  of 
tbe  exception,  on  the  score  of  necessity  and  public  conve- 
'^oce,  is  laid  down  by  Blackstone  in  the  argument  in  Fran" 
^v.  Wyatt(b).     It  is,  where  it  would  be  quite  impracti- 
^le  or  highly  incommodious  to  dispose  of  or  manufacture 
^  goods  at  home.''    And  again  his  lordship  says^  "  The 
public  convenience  runs  through  all  the  cases  of  exception." 
^^ky,  B.»  in  Adams  v.  Grane{c\  says,  ''  The  privilege  in 
^^i^tion  has  been  established  for  a  very  considerable  time. 
**^^Hd  Coke  treats  of  it  as  being  well  known,  and  the  prin- 
^pk  of  exemption,  according  to  him,  is,  that  it  is^br  the 
^^f^efii  of*  trade.     Among  other  instances  put  by  him,  is 
^l>e  instance  of  goods  going  to  a  fair   or  market.     Now 
^hj  should  they  be  privileged  ?     They  are  privileged  be- 
cause interest  rtijmblicai,'*  &c.     As  far  as  the  public  con^ 
^emimu  is  concerned,  it  is  matter  of  indifference  zchere  the 
b^sstin  question  was  slaughtered.     And  there  was  no  evi- 
dence whatever  to  shew  that  it  is  essential  to  the  carrying 
OQ  of  trade,  that  beasts  should  be  sent  by  one  butcher  to 
soother  for  the  purpose  of  being  slaughtered  on  the  pre- 
^'^^^  of  the  bailee,  nor  was  it  proved  to  be  in  the  ordinary 
^^^se  of  trade  to  do  so.     Had  the  property  distrained  be- 
^"^ged  to  a  private  individual,  there  might  perhaps  be  some 
^^^^  in  the  argument  derived  from  public  convenience. 
^Qq  case  might  then  have  been  assimilated  to  that  of  roate- 
^^  sent  to  a  weaver,  or  cloth  to  a  tailor.     No  private 
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(«)  S  Brod.  h  Biagb.  81. 
{>f)  1  W.  Bla.  484. 


(c)  1  Crompt.  &  Mecs.  387. 
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individual  can  be  any  more  expected  to  slaughter  his  own 
beasts  than  to  make  his  own  clothes.  But  this  is  a  widely 
different  case.  In  order  to  have  made  out  a  case  of  ex- 
emption, it  should  have  been  shewn  that  the  practice  con- 
tended for  was  either  so  convenient  to  the  public,  or  so 
absolutely  necessary  to  the  effective  carrying  on  of  trade, 
that  the  landlord,  when  he  let  the  premises,  must  be  taken 
to  have  anticipated  it.  Sir  William  Blackstontf  in  his 
Commentaries  {a)^  after  enumerating  several  articles  as  ex- 
empt from  distress,  says,  "  All  these  are  protected  and  pri- 
vileged for  the  benefit  of  trade,  and  are  supposed  tit  com^ 
mon  presumption  not  to  belong  to  the  owner  of  the  house, 
but  to  his  customer."  And  Bayley^  B.,  in  Adams  v.  Crane, 
says,  "  The  privilege  has  from  time  to  time  been  extended, 
according  to  new  modes  of  dealing  established  between 
parties;  and  one  of  the  modern  modes  is  the  case  of  a  fac- 
tor; and  I  should  observe  what  is  noticed  by  Mr.  Justice 
Slackstone,  in  his  Commentaries,  that  there  is  no  hardship 
in  the  privilege  which  is  allowed  to  exist  in  these  cases, 
because  the  privilege  generally  arises  to  goods  which  no 
one  could  suppose  to  be  the  property  of  the  individual 
from  whom  the  rent  was  due." 

III.  Where  a  party  claims  to  be  exempt  from  a  general 
rule,  he  is  called  upon  to  make  out  the  exemption  by  evi- 
dence. And  it  consequently  was  not  sufficient  for  the 
plaintiff  merely  to  shew  that  the  beast  was  originally  sent 
for  the  purpose  of  being  slaughtered ;  he  ought  to  have 
gone  further,  and  to  have  shewn  that  at  the  time  of  the  Ju- 
iress  it  had  not  been  suffered  to  remain  for  more  than  a 
reasonable  time  on  the  demised  premises.  To  this  effect 
is  the  remark  of  Bayley,  B.,  in  Adams  v.  Grane,  on  the 
case  of  Francis  v.  Wyatt. 


Lord  Denman,  C.J. — It  appears  to  me  that  this  car- 
case was  protected  from  distress,  upon  the  general  princi- 
ple that  it  is  essential  to  trade  that  this  protection  should 

(a)  3  Bla.  Com.  8. 
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exist.     There  are  a  variety  of  cases  of  exemption  collected 
in  Cow.  Dig., "  Distress,"  (C)  within  the  principle  of  which 
thb  case  comes.     Gisbourn  v.  Hurst  {a)  is  referred  to  as 
establishing  this  general  proposition,  that  **  any  goods  deli-' 
fotd  to  a  person  in  the  way  of  his  trade'*  cannot  be  dis- 
tnined.    llie  word  '^  public"  has  been  observed  upon ; 
but  I  cannot  admit  that  the  trade  of  a  butcher  is  not  a 
public  trade,  within  the  meaning  of  the  rule  laid  down  in 
the  case  of  Gilman  v.  Elton.      Some  observations  were 
thrown  out  in  the  late  cases,  from  which  it  might  at  first 
be  bferred  that  the  supposed  knowledge  of  the  landlord 
tittt  the  goods  in  his  tenant's  possession  were  not  his  own, 
vu  the  principle  upon  which  the  exemption  rests ;  but 
Ihoie  cases  were  not  decided  upon  that   principle.     If 
^,  sent  to  a  taUor  to  be  made  into  clothes,  is  pro- 
tected, sOy  as  it  appears  to  me,  a  beast,  sent  to  a  butcher 
to  be  slaughtered,  is  also  protected,     f  cannot  distinguish 
Ae  two  cases ;  and  it  seems  to  me  that  this  case  falls 
^idun  the  general  principle. 


Taunton,  J. — I  am  entirely  of  the  same  opinion.  The 
^  ctses  upon  the  subject  are  collected  in  Com.  Dig., 
"Distress,"  (C)  from  which  it  appears  that  where  goods 
^  brought  to  a  tradesman  for  the  purpose  of  being  ope- 
'^  upon  in  the  way  of  his  trade,  they  are  protected. 
"(*QJ  of  the  instances  there  put  are  more  in  favour  of  the 
power  of  distress,  in  my  judgment,  than  the  present. 
There  is  the  case  to  which  my  lord  has  referred, — of  Gis« 
'^^  V.  Hurst,  which  I  think  much  stronger  than  the  pre- 
*^^  There  it  appeared  that  Richardson,  a  carrier,  when 
^  returned  home  with  his  waggon,  put  some  cheese  (the 
*^ject-matter  distrained)  into  a  barn,  where  it  continued 
two  nights  and  a  day,  and  then  the  landlord  distrained  the 
^^  for  rent  due  for  the  house,  which  was  not  an  inn, 
*Mt  I  private  house ;  so  that  there  the  distress  was  made, 


^01.  IV. 


(a)  1  Salk.  250. 
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not  in  a  dwelling-house,  but  in  a  barn ;  and  it  was  beld 
that  the  goods  could  not  be  distrained.  It  was  agreed  by 
the  Court  that  goods  delivered  to  any  person  exercising  m 
public  trade  or  employment,  to  be  carried,  brought,  or  ma- 
naged, in  the  way  of  his  trade  or  employment,  are  for  that 
time  under  a  legal  protection,  and  privileged  from  distrest 
for  rent.  It  is  said  that  the  trade  of  a  butcher  is  Dot  a 
public  trade.  I  myself  do  not  know  any  trade  more  public, 
or  the  carrying  on  of  which  is  more  convenient  or  more 
necessary.  I  do  not  see  why  this  carcase  should  not  be 
privileged  as  well  as  corn  at  a  miller's : — Both  are  sent  for 
the  purpose  of  being  turned,  as  far  as  they  can  be,  into 
articles  of  food,  equally  necessary  perhaps  to  the  Briiuk 
public. 

Then  it  is  also  said  that  this  was  not  brought  to  be 
wrought  or  managed  in  the  way  of  the  party's  trade  or 
employ.  It  was  taken  there  to  be  slaughtered;  and  I  do 
not  think  that  any  instance  can  be  put  in  which  any  article 
is  brought  to  a  tradesman's  premises  more  completely  in 
the  way  of  his  trade  or  employ,  or  more  to  be  wrought  or 
managed  in  the  way  of  his  trade  or  employ,  than  this  animal 
appears  to  have  been.  Now,  Lord  Holt  refers  to  »  case 
in  Cro.  Elix.  596  {a),  where  two  tradesmen  brought  their 
yam  to  a  neighbour's  beam,  which  he  kept  for  bis  pri* 
vate  use ;  and  it  was  held  that  the  yarn  could  not  be  dia« 
trained.  This  case  was  recognized  by  the  Court  of  Com* 
mon  Pleas  in  Thompson  \.  Mashiler  (&).  This  is  no  new 
law :  it  is  as  old  as  the  reign  of  Queen  Elizabeth,  acted  on 
in  various  instances  from  that  time  to  the  present;  and  I 
think  it  applies  to  the  present  case. 

It  appears  to  me  therefore  that  the  plaintiff  is  entided  to 
judgment. 


Patteson,  J. — I  am  also  of  opinion  that  the  carcase 
was  protected  from  being  distrained,  upon  the  general 


(a)  Rede  v.  Burley, 


(b)  1  Bingb.  383. 
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groimd  that  Mrhen  origiDally  deposited  it  was  in  the  hands 
of  the  botcher  in  the  way  of  his  trade^  he  having  to  do  some- 
thing upon  it  in  the  way  of  his  trade  and  it  remaining  in 
hit  hands  afterwards.    I  cannot  distinguish  this  from  the 
cise  of  a  tailor.     It  may  be  that  the  tailor's  trade  was  ori* 
pnally  to  make  clothes  out  of  cloth  delivered  to  him  by 
other  people^  yet  at  the  present  day  we  know  that  this  is 
sot  the  case-' we  know  that  it  is  not^  according  to  the  custom 
o(  the  present  day»  at  all  necessary  to  the  carrying  on  of  a 
tttlor's  trade  that  he  should  make  up  the  cloth  of  other 
people. 

There  are  several  cases  cited  in  Corny ns's  Digest,  which 
iutve  been  afaready  stated ;  but  Francis  v.  Wyatt  (a)  seems 
to  hive  been  relied  on  by  Mr.  Dawson.  That  was  the 
ttse  of  a  chariot  in  the  hands  of  a  livery  stable  keeper, 
vUch  was  held  not  to  be  protected.  But  it  is  to  be  ob- 
Knred  that  in  the  report  of  it  in  3  Burrow,  there  is  no 
jtidgmeiit  given  by  the  Court  in  form ;  and  from  that  which 
'oes  appear,  it  would  rather  seem  that  the  plaintiff  gat^  up 
^pobt.  Besides,  there  is  this  difference  between  the 
cuei,— that  a  chariot  in  the  hands  of  a  livery  stable  keeper 
K  there  in  his  custody  merely;  whereas  here  there  was  some- 
™g  to  be  done  by  the  person  to  whom  the  beast  was  sent, 
ttthe  way  of  his  trade.  The  question  then  comes  to  this, 
^ther  it  is  necessary  that  the  trade  should  be  a  pubKe 
^^  Now  I  confess  that  I  do  not  understand  what  is 
>Betnt  by  a  public  trade.  I  can  understand  that  the  trade 
^  I  common  carrier,  or  of  an  innkeeper^  is  in  a  certain 
'^Bie  more  public  than  ordinary  trades ;  but  the  trade  of  a 
^^  is  not^  in  the  same  peculiar  sense,  public^  for  it  is 
l^te  clear  that  a  tailor  is  not  under  any  legal  obligation  to 
^  hi  cloth  to  make  a  coat.  I  am  at  a  loss  to  see  how 
JOQ  dn  distinguish  that  trade  from  the  trade  of  a  butcher, 
^  >ay  that  the  latter  is  not  a  public  trade.  I  certainly 
"^  in  one  of  the  old  Reports  that  it  was  stated  that  by 
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(a)  Supr^,  279. 
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an  old  statute  tailors  ^ere  compellable  by  law  to  make 
clothes;  but  this  was  afterwards  repudiated.  It  seems  to 
me  therefore,  that  what  is  sent  to  a  person  really  for  the 
purpose  of  being  dealt  with  in  the  way  of  his  trade  (and 
the  jury  have  found  the  fact  to  be  so  here),  should  be  pro- 
tected from  distress  for  rent. 


Williams,  J. — I  am  of  the  same  opinion ;  and  on  the 
ground  lastly  put^  that  this  might  be  considered  as  a  de- 
posit of  the  article  in  question  for  the  benefit  of  trade.  It 
frequently  happens,  no  doubt,  in  this  metropolis,  that  one 
butcher  may  find  it  requisite  to  send  his  beasts  to  another 
butcher  to  be  slaughtered  by  him ;  and  by  consequence  it 
may  be,  and  probably  is,  as  much  for  the  benefit  of  trade 
that  an  animal,  sent  for  that  purpose  to  such  other  butcher, 
should  be  protected,  as  is  the  protection  afforded  in  any  oC 
the  instances  that  have  been  quoted. 

It  has  been  suggested  that  where  the  business  is  of  a 
public  nature,  the  landlord  has  more  reason  for  supposing 
that  goods  found  on  the  premises  may  be  the  goods  of 
other  persons,  and  that  this  was  a  foundation  of  the  rule; 
but  in  the  very  cases  that  have  been  cited,  and  particularly 
in  the  last  case  in  the  Exchequer  (a),  upon  which  reliance 
has  been  placed,  the  principle  by  no  means  applies.  That 
case  was  the  case  of  a  private  workman,  entrusted  with 
possession  of  articles  for  the  purpose  of  being  operated 
upon  in  the  way  of  his  employment. 

It  appears  to  me  therefore  that  the  privilege  claimed  is 
for  the  convenience  and  benefit  of  trade ;  and  that  the  arti« 
cle  was  protected  on  that  ground. 


Rule  discharged. 

(a)  Adaniiv.  Orane,  1  Crompt.  &  Mee.  389;  Siqn^  379,  S80. 
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Doe  on  the  demise  of  Wetherell  v.  Bird» 

Ejectment  for  a  dwelUng-house,  &c.  at  Kensington,  The  convert- 

MiddleseXy  upon  a  proviso  for  re-entry.     At  the  trial  before  mfged  house 

Lord  Denman,  C.  J.,  at  the  sittings  at  Westminster  after  i"^®  » lunatic 

Auchaelmas  term,  1833,  the  foUowmg  facts  appeared:-^       breach  of  a 

1802.    The  premises  were  demised,  by  indenture,  by  the  covenant  not 
r  'J  '    •'  to  "use  orex- 

ndier  of  Wetherell  to  Soilleux,  habendum  to  S.,  his  exe*  ercise  any 
cotora,  administrators,  and  assigns,  for  sixty-one  years.     The  „*^  of  tut- 
Wise  contained  (amongst  others)  a  covenant  on  the  part  of  cher,  baker, 
the  tenant  to  repair  and  uphold^  &c.,  and  also  a  covenant  not  welter  of  tal-' 
to  **  permit  or  suffer  any  person  to  inhabit  or  dwell  in  or  *9^»  tallow- 
npoD  any  part  of  the  premises  who  should  use  or  exercise  bacco-pipe 
Vi]  trade  or  business  of  butcher,  baker,  slaughterman,  melter  bJ)^,ier'oTany 
of  UlJow,  tallow-chandler,  tobacco-pipe  maker,   tobacco-  other  offentive 
pipe  burner,  soapboiler,  or  any  other  offensive  trade/*  with-      in  such  a 

o«t  the  special  licence  of  the  landlord, — with  a  proviso  for  covenant,  the 
«^*^-  /.,!,.  r  r  ,  words" tradeiT 

™<ntry  m  case  of  a  breach  by  the  tenant  of  any  of  the  cove-  and  "  busi- 
"^ts  to  be  performed  on  his   part.     The  premises  con-  ?f^^  ^^'b 
^^^f  at  the  time  of  the  lease,  of  a  private  dwelling-house,  used  in  dif- 
^  the  usual  appendages.     The  house  had  since  been  oc-  a^nd"  he^former 
wpied  as  a  boarding-school  for  boys,  and  afterwards  as  a  must  be  con* 
*^^ing-house   for  French  emigrants.      Soilleux    subse-  nesses  con- 
inenily  assigned  to  the  defendant,  who  mortgaged  to  Finch,  ducted  ^^^ 
^  feal  defendant  in  the  case.     Finch  had  very  considerably 
^^'^to  and  improved  the  edifice,  and  had  since  occupied 
'^  *9  an  asylum  for  the  reception  of  insane  persons.     This 
''^e  of  occupation  was  relied  on  by  the  lessor  of  the  plain- 
"ffasa  breach  of  the  second  of  the  two  covenants  above- 
"^^tioned,  and  the  removal  of  an  old  wall  (to  prove  which 
^  some   evidence  was  adduced)  was  relied  upon  as  a 
*^ch  of  the  first  covenant.     The  jury  found  in  favour  of 
"^  plaintiff  in  respect  of  both  breaches.     In  the  following 
^  Sir  James  Scarlett  obtained  a  rule  nisi  for  a  new  trial, 
opon  the  grounds,  first,  that  the  facts  did  not  shew  a  breach  of 
Aecovenant  not  to  carry  ou  au  offensive  trade;  and  secondly. 
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tSS4.        that  the  verdict  was  against  evidence ;  and  thirdly,  upon  affida- 
^y^      vits,  that  in  respect  of  the  supposed  breach  of  the  covenant 
d.  to  repair^  the  defendant  had  been  taken  by  surprise. 

W£THEREL1 

ltii>.  CamfbeU,  A.   G.,  F.  Pollock,  and  F.  Kelly,  abewed 

cause.  The  simple  question  upon  the  first  part  ot 
the  rule  U — whether  the  keeping  of  a  mad-bouae  k  m 
trade  within  the  meaning  of  the  covenant;  for  its  being 
offensive  will  hardly  be  disputed.  It  was  uiiged  iipoa 
the  moving  for  the  rule,  that  the  Court  would  lean  agaiMt  a 
construction  which  would  create  a  forfeiture,  for  tbat  ibf^ 
feitures  are  odious;  but  the  question  upon  tbis  cava^ant 
must  be  precisely  the  same,  in  this  action  of  ejectmeiiti  as  if 
there  bad  been  no  proviso  for  re-entry  for  breaches  of  cove- 
nant, and  the  action  had  been  in  covetmnt ;  and  if  the  action 
were  covenant,  it  cannot  be  contended  that  the  Court  wouU 
be  wanraated  in  leaning  against  that  constructioa  wbich  the 
plaintiff  puts  upon  it.  It  was  said  that  the  **  offemve  trade** 
contemplated  by  this  covenant  was  such  a  trade  as  might  be 
made  the  subject  of  action  or  indictment  as  a  private  gr 
public  nuisance;  but  this  argument  is  defeated  by  anetfaer 
which  is  brought  forward^  viz.  that  the  trade  must  be  ejiis- 
dem  generis  with  those  that  are  specifically  mentioned^ 
some  of  which,  it  is  quite  clear,  could  not  possibly  be 
treated  as  nuisances.  Then  it  waa  said,  that  the  trade  aMUit 
be  such  as  would  constitute  a  trading  within  the  bankrupt 
laws,  and  must  consist  in  buying  and  selling.  There  iaiie 
ground  for  giving  this  limited  meaning  to  the  word  ^*  trade." 
A ''  trade"  is  any  pursuit  or  occupation,  other  thaaa  scicMe 
or  profession,  by  which  a  man  seeks  to  obtain  a  livelihood>(a)k 
A  fisherman  who  sella  fish  is  a  trader,  though  he  does  vot 
buy.  In  Doe  d.  Bisk  v.  Keeling  {b)  the  keeping  of 
a  school  waB  held  to  be  a  breach  of  a  covenant  not 
to  use  or  exercise  upon  the  demised  preaouaes  aay 
trade  or  business  whatsoever.      It  is   true  tbat  in    tbaL. 

(a)  The  freeholder  who  grows      <<  procul  negoHkJ* 
and  sells  corn,  is  therefore  no  longer         (6)  1  Maul.  &  Selw.  95. 
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cue  the  words  were  "  any  trade  or  business  whatsoever/' 
but  those  words  are  in  common  understanding  synonymous 
eipressioDS,  and  are  clearly  so  used  in  the  earlier  part  of  this 
cofenun  itself.     One  of  the  trades  enumerated  is  that  of  a 
taUow-nnelter,  which  in  the  year  1802,  when  this  lease  was 
aecuted,  was  not  a  trade  within  the  bankrupt  laws.    It 
migbt  admit  of  considerable  question  whether  this  occupa- 
^  would  not  come  within  the  bankrupt  laws,  for  there 
teens  to  be  do  difference  in  principle  between  the  trade  of 
nofdinary  coffee-house  keeper,  and  that  of  a  person  who 
neb  to  gaio  his  livelihood  by  keeping  an  asylum  for  the  re- 
ception of  insane  persons.    In  both  cases,  the  profits  arise,  in 
egreit  measure,  out  of  the  dealing  in  provisions  for  supply- 
log  the  inmates  of  the  respective  houses.     The  covenant 
BMut  be  construed  according  to  the  intention  of  the  parties, 
ei  &r  IS  that  can  be  collected  from  the  instrument;  and  it  is 
iQbmitted  that  nothing  can  be  more  clear  than  that  the 
keeping  of  a  mad-house  is  such  an  offensive  trade  as  the 
perties  cootemplated. 

Sir  James  Scarlett,  Thesiger^  and  Steer  contri.  It  is  ad" 
>Mtted  that  this  covenant  is  not  to  be  construed  with  extreme 
ttrictness;  but  it  must  be  taken  most  strongly  in  favour  of 
^  tenant,  and  against  the  party  for  whose  benefit  it  was  in- 
'^Qced.  The  substantial  inquiry  upon  this  covenant,  is — 
^  did  the  parties  contemplate  when  the  words  ''  or  any 
<^  offensive  trade"  were  introduced?  The  answer  cannot 
depend  upon  any  philological  or  legal  inquiry  into  the  mean- 
*|of  the  word  ''  trade,"  but  upon  common  understanding. 
^^t  according  to  common  understanding,  a  buying  and 
'^g  are  necessary  to  constitute  a  man  a  trader ;  and  it  may 
confidently  be  asserted  that  the  keeping  of  an  asylum  for 
^  reception  and  cure  of  insane  persons  was  never  before 
^^''wd  "  a  trade."  It  is  to  be  observed,  that  in  the  earlier 
I*tof  this  covenant  the  words  "  trade"  and  '*  business'^  are 
°oU)  used;  whereas,  in  that  part  of  it  upon  which  the  ques- 
^  firecdy  arises,  the  word  "  business"  is  omitted.  This 
^^*^ion  may  have  been  accidental,  but  it  must  be  taken  to 
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have  been  designed.  The  parties  having  used  both  words 
in  one  part  of  the  covenant,  and  omitted  one  of  them  in 
another  part,  must  be  supposed  to  have  used  them,  not  as 
synonymous  terms,  but  as  having  each  a  separate  and  distinct 
meaning.  Doe  d.  Bish  v.  Keeling{a)  has  no  substantial 
analogy,  therefore,  to  this  case ;  for  in  that  case  the  covenant 
was  against  carrying  on  any  offensive  trade  or  business  what- 
sover  upon  the  demised  premises;  and  a  distinction  was 
there  expressly  taken  by  Le  Blanc,  J.  between  a  "  trade** 
and  a  "  business^**  "  which,"  he  says,  '*  must  be  intended  of 
something  not  falling  within  the  description  of  trade.'*  In 
Jones  V.  Thome  (6)  the  carrying  on  of  the  business  of  a  /f- 
censed  victualler^  was  held  to  be  no  breach  of  a  covenant 
against  carrying  on  certain  trades  and  businesses,  or  any 
other  trade  or  business  that  might  be  or  grow  or  lead  to  be 
offensive  to,  or  any  annoyance  or  disturbance  to  any  of  the 
tenants  of  the  covenantee. 

Another  objection  to  the  verdict  is,  that  even  supposing  a 
mad-house  to  be  a  ''  trade**  within  the  meaning  of  the  cove- 
nanters, it  is  not  such  an  ''  offensive  trade*'  as  they  contem- 
plated. By  ''  offensive/'  the  parties  must  have  meant 
"  offensive  to  the  senses,"  as  the  sight  or  smell ;  whereas  the 
vicinity  of  a  house  in  which  insane  persons  are  confined 
can  only  be  offensive  to  the  imagination.  The  words 
ought  to  be  limited  to  those  trades  which  are  a  nuisance  to 
the  ordinary  senses  of  men,  and  which  through  the  medium 
of  their  senses  affect  their  health  or  comfort.  Here,  the  offen- 
siveness^  (as  it  depends  on  taste  and  imagination,)  is  of  too 
uncertain  a  nature  to  be  capable  of  being  properly  ascer* 
tained.  In  the  covenant  in  Doe  v.  Keeling,  the  word  ''  of*> 
fensive"  does  not  occur. 

The  counsel  on  both  sides  argued  upon  the  affidavits  on 
the  question  whether  the  defendant  was  entitled  to  a  new 
trial  on  the  ground  of  a  surprise. 

Cur.  adv,  vulL 

,   (a)  Supra,  286.        (6)  3  Dowl.  &  R>1. 152;  1  Barn.  &  Cressw.  71ft. 
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Lord  Den  MAN,  C.  J.,  in  the  course  of  the  term  deli-        1834. 
vered  the  judgment  of  the  Court  as  follows: — 

The  two  covenants  for  breach  of  which  the  plaintiff  had  a 
verdict,  were  for  pulling  down  a  wall,  and  for  carrying  on 
in  offensive  trade  upon  the  demised  premises.     With  re* 
spect  to  the  former,  the  defendant  has  entitled  himself  to  a 
new  trial  by  raising  considerable  doubt  whether  the  facts 
vere  fairly  brought  forward.     It  must  be  on  payment  of 
costs.    This,  however,  could  avail  him  nothing,  if  the  ver- 
dict could  stand  for  the  other  and  more  important  breach ; 
ud  it  has  become  necessary  to  consider  whether  the  verdict 
recovered  upon  it  can  be  sustained. 

The  terms  of  the  covenant  are,  that  the  lessee  shall  not 
^  on  any  of  the  trades  or  businesses  enumerated,  or  any 
offensive  trade  whatever.  [His  lordship  here  repeated  the 
words  of  the  covenant.] 

The  question  is,  whether  these  words  comprehend  every 
^(ipation  carried  on  for  the  purpose  of  profit,  and  include 
"^  husiness  of  keeping  a  lunatic  asylum,  to  which  use  the 
I^^ouses  have  been  converted. 

^t  Was  argued  that  trade  does  not  necessarily  consist  of 

'^jiiig  and  selling,  though  the  bankrupt  laws  are  restricted 

^  Crudes  of  that  description ;  that  the  lessor's  obvious  mean* 

^^asto  interdict,uotbuying  and  selling  merely,  but  any  kind 

^cupation  which  is  offensive,  as  thb  jury  have  expressly 

^d  this  to  be.     But  supposing  these  general  observations 

^  correct,  and  that  such  must  have  been  the  object  of 

^  lessor  in  requiring  the  covenant,  we  can  only  collect  the 

'^S'tion  actually  entered  into  from  the  terms  of  the  con- 

^^t.    Now  it  commences  with  prohibiting  trades  as  well 

**  fewnesses — two  words  which  may  be  synonymous,  or  may 

"^▼e  a  different  meaning; — and  when  we  find  in  the  latter 

(^  of  the  sentence,  that  one  of  the  words  is  retained,  and 

^  other  omitted,  we  cannot  extend  the  meaning  of  that 

^ich  is  retained  to  the  more  general  sense  which  may  be 

P^en  to  that  which  is  omitted.     Every  trade  is  a  business, 

^nt  e?ery  business  is  not  a  trade :  to  answer  that  descrip- 

^1  it  must  be  conducted  by  buymg  and  selling,  which  the 
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1884.  business  of  keeping  a  lunatic  asylum  is  not.  This  argu- 
ment is  strengthened  by  observing  that  the  trades  and  bmi« 
nesses  eHumeraied,  are  such  as  are  conducted  by  buying  and 
selling;  and  if  the  same  general  word  must  be  held  to  intro- 
duce any  others  in  addition,  these  at  least  must  be  ejnsdem 
generis  with  the  former. 

Therefore,  as  the  verdict  proceeded  on  the  assumptioa 
that  the  defendant's  business  was  a  trade  witbin  tbe  terms 
of  this  covenant,  there  must  be  a  new  triaL 

Rale  absolute  (o). 

(a)  On  the  new  trial  in  Feb.  1835^  the  forfeiture  was  waited. 


Shaw^  Bart.,  Chamberlain  of  the  City  of  London,  if» 

POYNTER. 

A  custom  in  DEBT  brought  in  the  Lord  Mayor's  Court  lo  recoYer  5/. 
London  ^hat  a  P^'^^J  ^^^  ^  breach  of  an  act  of  tbe  ComoKMi  Council,  OMuk 
freeman  of  the  on  the  4th  of  July,  1 1  jifuh     Plea:  nil  debet.    On  tbe  19tii 

set^on  work-in  ^^  *^"'y  '^^^  ^^^  defendant  caused  a  writ  of  habeas  corpus  to 
the  manual       \^  issued  out  of  this  Court  to  the  mayor,  aldermen  and 

occupation  of 

a  butcher,  a  sheriffs  of  London,  commanding  them  to  have  tbe  body  of 
person  who  is   ^j^^  defendant,  (detained  in  prison  under  their  custody,  as  it 

a  foreigner  to  ^  ^  "^  ^         ^    ■" 

the  liberties  of  was  said,)  together  with  the  day  and  cause  of  his  being  taken 
gio?^' ''        *~^  detoined,  before  the  Chief  Justice. 
When  in  a         The  return  was  to  the  following  effect: — 

bvC'Iaw  of  a  ___ 

corporation—  There  has  been  from  time  immemorial  a  custom  within 
making  certain  ^  ^^^  (j^^^  qq  person  shall  be  wittingly  suffered  to  exer- 

regulations,  ,  . 

for  breach  of    ase,  use,  or  occupy  any  manual  occupation  or  handicraft, 

^  *t  b'' U^bf  ^^  ^  ^^'^  ^^  P^^  ^^  ^^^  ^"^  wares  and  merchandizes,  by 
to  be  sued  for  a  retail,  in  any  shop,  inward  or  outward,  or  other  pinoeor 
IS  a  separate  ^^  >'oom  kept  for  show,  sale,  or  putting  to  sale  of  any  wares  or 
proviso  making  merchandizes,  by  retail^  witbin  the  said  city  or  liberties 

certain  excep- 
tions; a part^   thereof,  unless  he  be  free,  or  apprentice  with  someone  that 

suing  for  1^^  £p^^  g^j  bound  by  indenture  according  to  the  custom  of 

b^e-law  need    the  city;  and  that  no  artificers  or  handicraftsmen,  or  otber 

not  aver  in  the 

declaration,  tliat-Che  case  was  not  within  the  exception  in  the  pro?iso;  bat  such  faGt,  if 

it  exist,  must  be  shewn  by  the  defendant  by  way  of  excuse. 


MICHAELMAS  TERM,  V  WILL.  IV.  291 

shopkeepers  or  traders  by  retail,  being  free  of  the  city,  be  iaS4. 
permitted  to  employ,  hire,  or  set  on  work  in  any  such  handi- 
craft or  manval  occupation,  or  in  buyiag,  selling,  or  ex* 
posing  to  sale  by  retail,  any  wares  or  merchandizes,  withitt 
the  said  city  or  liberties  thereof,  any  person  whatever  not 
being  free  of  the  city,  or  apprentice,  as  aforesaid. 

By  UKieDt  custom  the  mayor  and  aldermen  of  the  city, 

^ntk  the  consent  of  the  commonalty  in  common  council 

^nembled,  have  from  time  immemorial  been  used  to  make 

^vdioaaoes  for  the  remedy  of  any  defective  custom,  or  for 

ptofidiog  remedies,  where  none  before  existed,  for  the  con« 

laoa  good  of  the  city  and  others  resorting  thereto,  so  as 

those  ordinances  be  consonant  to  good  faith  and  reason,  and 

JO  IK)  wise  prej«idicial  to  the  king  or  his  people,  nor  in  any 

"'■■mr  repugnant  or  contrary  to  the  laws  or  statutes  of 

^■Hjhiid;  which  costom,  and  aH  other  customs,  liberties, 

privileges  and  franchises  of  the  city,  were  by  the  authoriq^  of 

^  liMiament  held  7  Rich.  2  (a\  ratified  and  confirmed  to 

^^  then  mayor,  and  commonalty,  and  citizens  of  the  said 

^^9  and  their  successors. 

*m  a  comBMB  council  held  4th  of  July,  1 1  Ann^  a  bye- 

^"^  Was  made,  virliich  recites  the  custom  first  above  set  out, 

^^  that  it  had  been  infringed  by  divers  persons  who  had 

^^Meyed  foreq;ners,  and  had  refused  to  employ  the  honest 

r^^  citizens  and  freemen  of  the  city,  to  the  great  hindrance 

^^  and  prejudice  of  the  said  poor  citizens,  and  to  the  utter 

^'liiMg  ^  a  great  number  of  poor  handicraitsmen  and 

^^^r  persons  bred  to  trades  and  not  of  ability  to  set  up  the 

^^le,  being  citizens  and  freemen  of  the  city,  unless  some 

^tedy  remedy  were  provided, — and  for  reformation  thereof 

^^%ct%    that   no    person    whatsoever,  not  being  free  of 

^  city,  shall  at  any  time,  by   ai\y  colour,  way  or  means 

whatsoever,  directly  or  indirectly,  by  himself  or  any  other, 

Qia»  exercise,  or  occupy,  any  art,  trade,  mistery,  manual 

occn|>atioo>  or  handicraft,  whatsoever,  or  keep  any  shop  or 

other  pUce  whatsoever,  inward  or  outward,  for  shew^  sale, 

(«)  3  Rot.  Pari.  160,  (sot  in  the  sUtutes  at  laige.) 


292  CASES  IN  THE  KING's  BENCH, 

1834.  or  putting  to  sale  of  any  wares  or  merchandizes  whatsoever, 
by  way  of  retail^  within  the  said  city  or  the  liberties  thereof, 
upon  pain  to  forfeit  5/.  for  every  breach  of  this  regulation; 
and  it  further  enacts,  that  no  person,  being  free  of  the 
city,  shallj  by  any  colour^  way  or  means  whatsoever,  set 
on  work  in  any  manual  occupation  or  handicraft,  within  the 
dty  or  liberties^  any  person,  being  a  foreigner  from  the  liber^ 
ties  of  the  city,  knowing,  or  having  due  notice  given  him, 
that  such  person  so  by  him  to  be  set  on  work  is  a  foreigner 
as  aforesaid,  upon  pain  of  forfeiture  of  5l.  for  every  time 
that  any  such  person  shall  offend,  commit,  or  do  anything 
contrary  to  the  purport,  true  intent,  and  meaning,  of  that 
enactment;  and  further,  that  no  person  being  free  of  the 
city,  and  who  shall,  by  himself  or  by  any  other,  keep 
any  shop,  &c.  (as  before),  or  use  any  art,  trade,  &c.  (as  be- 
fore), within  the  city  or  liberties,  shall,  directly  or  indi* 
rectly,  employ,  retain,  or  keep  in  his  service  as  journeyman  or 
hired  servant,  in  buying,  selling,  or  exposing  to  sale  any 
wares  or  merchandizes  whatsoever,  by  way  of  retail,  any 
person  not  being  free  of  the  city,  knowing,  or  having  due 
notice  given  to  him,  that  such  person  so  by  him  employed, 
retained  or  kept,  is  not  free  of  the  city,  upon  pain  to  for* 
feit  5L  for  every  time  wherein  any  such  person  shall 
offend,  commit,  or  do  anything  contrary  to  the  true  intent 
and  meaning  of  that  enactment:  Proviso,  that  nothing 
therein  contained  shall  be  construed  to  prohibit  any  citizen 
and  freeman  from  keeping  in  his  service  any  person  being 
under  the  age  of  21,  upon  trial,  in  order  to  be  bound  his 
apprentice,  for  any  time  not  exceeding  three  months,  or  to 
extend  to  charge  any  freeman  dealing  in  coarse  or  heavy 
goods,  from  employing  any  servant,  hired  for  yearly  wages 
and  dwelling  with  him,  in  the  weighing,  rummaging,  ladings 
or  unlading,  of  any  goods  or  merchandize  in  the  way  of  his 
trade,  or  in  any  laborious  work  not  concerning  the  art,  skiU 
and  mistery  of  the  same:  Further  proviso,  excepting  out  of 
the  operation  of  the  bye-law  the  governors  of  Christ  Hos- 
pital and  Bridewell,  or  any  other  of  the  hospitals  belonging 
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to  the  cit;  for  the  time  being,  for  the  setting  on  work  either        18S4. 
strangers  or  foreigners  within  the  said  houses,  and   the 
strangers   or  foreigners   that    shall  so    happen    to   work 
therein;  and  freemen  of  the  city  having  or  setting  on  work 
any  apprentice  in  any  art,  &c.  within  the  city  or  liberties, 
and  any  such  apprentice  that  shall  so  serve^  so  as  his  in- 
denture of  apprenticeship   be   inroUed  in  the    chamber- 
Ws  office,  according  to  custom :  Further  proviso,  except- 
ing any  person,  being  free  of  the  city,  for  setting  on  work 
persons  being  feltmakers,  capthickers,  carders,  spinners, 
knitters,  or  brewers,  and  any  person  keeping  any  brewhouse 
withm  the  city  or  liberties.    And  it  is  thereby   further 
enacted,  that  all  the  penalties  and  forfeitures  thereby  im- 
posed on   any  offender,  shall  and  may  be  sued  for  and 
i^covered  by  action  of  debt,  bill,  or  plaint,  to  be  com- 
menced and  prosecuted  in  the  name  of  the  chamberlain  of 
^e  city,  in  any  court  of  record  within  the  city. 

This  act  has  always  been  used  and  approved,  and  now  is 
^  full  force  and  effect,  and  in  nowise  annulled  or  repealed. 
Qefore  the  coming  of  the  writ  of  habeas  corpus,  Poynter 
^M  taken  within  the  city,  and  detained  in  the  king's  prison, 
^Uder  the  custody  of  the  sheriffs,  by  virtue  of  a  certain  bill 
^^iginal,  on  the  act  of  common  council  made  as  aforesaid. 
Prosecuted  before  the  mayor  and  aldermen  in  the  Guildhall 
^f'  the  city,  according  to  custom,  in  a  plea  of  debt. 

nrhe  return  then  set  out  the  declaration,  which  recited  the  act 

^f*  common  council,  and  alleged  that  the  defendant  (although 

^€ll  knowing),  not  regarding  the  act  of  council,  nor  the 

l^nalties  therein  contained,  being  free  of  the  city,  did  set  on 

^^ork,  in  the  manual  occupation  of  a  butcher,  one  William 

t2ooke,  within  the  liberties,  being  then  a  foreigner  from  the 

liberties,  the  defendant  knovnng,  or  having  due  notice  given 

to  him,  that  Cooke,  at  the  time  he  was  set  on  work  by  the 

defaidant  as  aforesaid,  was  a  foreigner  from  the  liberties; 

whereby  he  has  forfeited  51.    The  plea  of  the  general  issue, 

ml  debety  was  set  out» 

The  retom  concluded— and  this  is  the  only  cause  of 
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taking  and  detaining  the  said  Thomas  Pointer,  in  the  said 
writ  namedy — which,  together  with  his  body,  we  hare  ready, 
as  by  the  said  writ  is  required. 

Follett,  for  the  plaintiff,  in  last  Michaelmas  term,  ob- 
tained a  rule  nisi  for  a  procedendo;  against  which,  in  last 
Hilary  term, 

Piatt  shewed  cause.  I.  The  bye-law  and  the  custon 
are  both  bad.  They  are  in  restraint  of  trade  and  unres- 
sonable.  They  may  have  the  effect  of  depriving  a  man  of 
the  possibility  of  procuring  labour;  for  the  case  of  there 
being  an  insuflScient  number  of  or  no  freemen  or  appren- 
tices to  be  found » is  not  provided  for*  From  Com.  Dig* 
By-Law,  (C.  3,)  it  appears  that  customs  and  bye-laws,  not 
more  in  restraint  of  trade  or  more  unreasonable,  than  that 
now  under  consideration,  have  been  held  void.  If  the  cus- 
tom and  bye-law  had  provided  means  by  which  a  freeman, 
carrying  on  trade  within  the  city  and  liberties,  could  com- 
pel the  city  to  provide  a  sufficient  number  of  labooreni, 
they  might  have  been  free  from  objection. : — But  no  such 
means  are  provided  In  Fazakerley  v.  Wiltshire  (a)  it  was 
held,  that  a  custom  of  the  city  of  London  that  none  but 
free  porters  shall  carry  com  &c.  was  good,  on  the  ground 
that  it  was  a  convenience  to  the  public,  and  that  there  was 
an  obligation  on  the  part  of  the  city  to  provide  porters. 
In  Cuddon  v.  Eastwick  (b),  *^  a  bye-law  that  all  strangers 
coming  into  the  port  of  London  should  employ  city  porters 
to  carry  their  goods  8cc.  was  held  naught.  Ei  per  Cnr. 
They  may  make  a  bye-law  that  none  but  freemen  shall  be 
porters,  but  to  confine  strangers  to  none  but  such  as  aie 
city  porters  is  unreasonable,*'— one  of  the  reasons  assigned 
for  which  is,  '*  that  if  the  city  will  appoint  no  porters,  tbey 
have  no  remedy  against  the  city'*  If  the  custom  and  byet 
law  had  been  that  no  freeman  carrying  on  trade  in  the  city 
should  employ  any  but  a  freeman  or  an  apprentice  tis  kis 
tradcy  they  might  be  held  not  unreasonable.  [PctfcsoN,  J« 
Here^  the  party  was  employed  m  the  trade  of  bis  employer.] 
(o)  1  Stra.  462.  ((}  1  Salk.  143. 
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k  it  true  that  the  declaration  alleges  that  the  defendant  did         i834. 

set  on  work  the  person  employed  by  him  in  the  mamial  occupa* 

tiam  cf  a  bmUher,  but  the  bye-lam  (the  validity  of  which  is 

Slow  qneatiooed)  is  not  so  restricted.  The  employing  another 

to  Mweep  omt  tke  shop  of  the  free  tradesman,  or  in  delivering 

IjiUs,  woold  be  within  the  terms  of  this  bye-law.     The  pro- 

Isibition  is  therefore  too  extensive,  and  on  this  ground,  as 

^sirdl  as  on  the  ground  that  no  remedy  is  provided  for  the 

Snder  in  case  of  a  deficiency  of  labour,  it  is  submitted  that 

tb  bye-law  is  bad  and  void,     lldttledale,  J.  It  has  been 

lidl  diat  the  statute  of  5  EUz.  c.  4,  does  not  extend  to 

pencils  employed  in  the  house  of  the  trader.     The  same 

CQiiitroction  most  be  put  upon  the  bye-law.] 

IL  Assuming  that  the  custom  and  bye-law  are  good, 
Ae  declaration  in  the  action  below  is  bad,  and  that  being 
10,  the  Court  will  not  award  a  procedendo.  The  bye-law 
ooHams  provisoes  which  except  out  of  it  employment  of 
itnigers  under  certain  circumstances;  and  this  being  a 
f^  action,  the  declaration  ought  to  have  negatived  that 
Ail  case  came  within  any  of  the  exceptions. 

foUett  and  Gumey,  contrs^.    This  bye-law  would  cer- 

^J  have  been  bad  if  there  had  been  no  custom  to  sup- 

P^it;  but  there  having  been  a  custom  to  the  same  effect, 

^  bye-law  is  unobjectionable.    The  customs  in  the  city 

^  lioodon  have  been  confirmed  by  act  of  parliament 

^'^  V.  DeMiom(a)  and  Shaw  v.  Pope  (6)  have  both  decided 

^^  oAer  parts  of  thb  same  bye-law  are  good ;   and  those 

'^ti  of  the  bye-law  were  not  less  in  restraint  of  trade 

^^  that  part  upon  which  the  question  in  this  case  turns. 

''^^^M^oii,  J.  The  question  involved  here  is  a  very  important 

^^'^    This  is  very  different  from  a  custom  or  a  bye-law 

^M  no  one  but  a  freeman  shall  set  up  a  trade*    In  Beach 

f^  tarn  V.  Turner  (c)  it  was  held  by  Lord  Mansfield,  that 

^  <iian  who  exercised  the  trade  of  a  currier  as  sl  journeyman 

(c)  1  Bun.  k  Adol.  02.  (c)  4  Burr.  2449. 

{h)  %  Bam.  &  Adol.  465. 
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18S4.  was  not  within  the  statute  of  Elizabeth.l  The  bye-law  in 
this  case  goes  further  than  the  act  of  parliament;  and  a 
custom  for  a  free  tradesman  not  to  employ,  in  any  manual 
occupation  or  handicraft,  any  one  but  a  freeman  or  appren- 
tice, is  not  more  in  restraint  of  trade  than  a  custom  that 
none  but  a  freeman  shall  set  up  trade.  [Lord  Denman,  C.  J. 
Though  there  may  be  no  difference  in  principle^  the  extent 
of  the  operation  of  the  two  customs  is  very  different]  The 
custom  of  the  city  of  London,  that  none  but  free  porten 
shall  carry  com  Sec.  (a)  (which  was  held  good)  is  similar 
both  in  its  principle  and  its  operation.  It  is  no  sufficiem 
objection  to  a  custom,  or  to  a  bye-law  supported  by  a  cus- 
tom, that  it  is  in  restraint  of  trade.  Many  such  customi 
have  been  held  good.  This  bye-law  does  not  do  more 
within  the  city  of  London,  than  the  statute  of  Elizahetl 
does  throughout  the  whole  kingdom.  This  custom,  and 
many  others,  which  may  be  said  to  be  in  restraint  of  trade, 
have  been  allowed  to  prevail  with  a  view  to  the  increase  oi 
the  population  and  of  the  prosperity  of  the  city,  and  thej 
have  received  the  sanction  of  parliament.  This  very  custom 
appears  to  have  been  brought  before  the  Court  in  Trinitj 
term,  1742,  and  to  have  been  held  good  (6). 

IL  The  objection  to  the  declaration,  supposing  that  it 
really  exists,  cannot  be  made  a  ground  for  refusing  a  pro* 
cedendo.  If  the  declaration  is  bad,  the  defect  may  be  taken 
advantage  of  by  writ  of  error,  as  was  said  in  the  latter  pan 
of  the  judgment  in  Clark  v.  Denton  (c),  citing  Horton  v 
Beckman(d)  and  Sherborn  v.  Bostock{e).  But  it  was  nm 
necessary  to  state  in  the  declaration  that  the  case  was  noi 
within  the  exceptions,  for  the  exceptions  are  in  provisoes 
distinct  from  the  enacting  clause.  In  Steel  v.  Smith  (f)  i 
was  held,  that  where  an  act  of  parliament,  in  the  enactin{ 
clause,  creates  an  offence  and  imposes  a  penalty,  and  ii 

(fl)  Faxakerley  v.  Wiltshire,  1         (rf)  6  T.  R.  760. 
Stra.  462.  (c)  Fitzgibb,  51. 

(()  MS.  (/)  1  Bam.  h  Aiders.  94. 

(c)  iBaro.&Adol.lOS. 
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the  same  section  there  follows  a  proviso,  containing  an  ex- 
ception, "which  is  not  incorporated  with  the  enacting  clause 
bj  anj  words  of  reference,  it  is  not  necessary  for  the  plain- 
tiff, iu  suing  for  the  penalty,  to  negative  such  exception  in 
his  declaration.  Therefore,  if  an  action  were  brought  in  this 
Court  under  similar  circumstances,  the  declaration  would 
have  been  good  as  it  now  stands,  and  consequently  the 
declaration  in  the  action  below  is  good. 
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Lord  Dbnman,  C.  J. — With  regard  to  the  latter  objec- 
tioD,  I  think  that  if  this  case  was  within  the  proviso,  it  lay 
on  the  defendant  to  state  that  fact. 

Upon  the  other  point  we  will  take  time  to  consider. 
We  shall  be  glad  to  find  that  this  case  was  decided  in  1742. 

LiTTLBDALE,  J. — It  was  not  necessary  for  the  plaintiff 
to  itale  in  his  declaration  that  this  case  did  not  come  within 
^proviso.  In  Rex  v.  P  ember  ton  {a),  an  application  was 
nude  to  quash  an  indictment  on  5  Eliz.  c.4,  s.  51,  for 
tttrdiiog  the  occupation  of  a  tanner,  not  having  served  an 
VF^aUiceship  therein  for  seven  years, — on  the  ground  that 
die  indictment  ought  further  to  have  specified  all  the  other 
J^^fications,  besides  that  of  serving  such  an  apprentice- 
*lup>  allowed  by  subsequent  statutes  respecting  tanners, 
^  to  have  shewn  that  the  defendant  was  not  within  any 
oftlieai;  and  it  was  held  that  such  other  qualification  must 
^  shewn  by  the  defendant  by  way  of  excuse,  either  by  plea 
<^  in  evidence.  The  distinction  has  been  taken  in  a  variety 
^  cues,  between  a  proviso  introduced  into  the  body  of  the 
Acting  clause,  (in  which  case  alone  the  declaration  must 
deny  that  the  case  falls  within  the  proviso,)  and  a  proviso 
dtttinct  from  the  enacting  clause;  Ward  v.  Bird(J))f  Gill 
^•Xcriwiw(c),  Speeres  v.  Parker  (d). 

^POQ  the  second  question,  we  wish  for  further  time  to 
^Bsider.    I  would  only  observe,  that  if  it  should  appear, 

(•)  8  Bnrr.  1035.  (c)  7  T.  R.  27. 

W  «  Cbiuj's  Rep.  582.  ((/)  1  T.  R.  141. 
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18S4.  (Mtppoiiiig  the  custom  to  be  good^)  that  there  «cwrv  no  other 

^J  persoas  than  strangera  to  be  emplojedi  that  WQodd  lie  en 

«.  answer  to  the  action  in  the  Court  below. 


Parimsii. 


Taunton,  J. — I  have  very  great  doubt  as  to  the  validity 
of  the  custom.  I  see  a  very  great  dietinction  between  a 
custom  restricting  foreigners  from  setting  up  a  trade,  sod 
ope  restricting  qualified  persons  from  employing  foreign* 
journeymen.  If  this  very  custom  was  before  the  Court  in 
1742,  it  will  be  satisfactory  to  us, 

Patteson,  J.  concurred, 

CV.  #dp,  miii. 

Lord  Denman,  C.  J*,  in  this  term,  delivered  the  judg* 
ment  of  the  Court  as  follows  s — This  was  an  action  bmnght 
by  the  chamberlain  of  London  for  a  penalty  incnrrwl  by 
infringing  a  bye«law  of  the  city, — the  validity  of  which 
bye-law  was  the  principal  question  discussed  before  «a« 
That  bye-law,  being  in  restraint  of  trade,  would  be  bad, 
unless  supported  by  a  special  custom.    A  custom  to  tho 
same  effect  as  the  bye  Jaw  has  been  set  out  in  the  return, 
and  the  question  then  comes,  whether  the  custom  is  so  un- 
reasonable that  we  must  hold  it  void.     It  has  been  in  many 
oases  determined,  that  a  custom  restraining  all  peraons  not 
free  of  a  city  or  town,  from  setting  up  a  trade  therein,  is 
good.     And  the  statute  of  5  Elit.  c,  4,  restrains  persons 
from  exercising  trades  who  have  not  served  a  seven  years' 
apprenticeship.     But  it  has  been  held^  (in  Beach,  ^i  tam^ 
V.  Turner  {a\)  that  the  penalties  imposed  by  that  act,  in 
case  of  an  infringement  of  its  provisions,  do  not  attach  upon 
a  person  exercising  a  trade  as  journeyman  to  a  person  duly 
qualified.     But  in  the  same  case  it  was  said  by  Lord  Mansm 
yield,  that  the  spirit  of  the  statute  meant  to  prevent  thcs 
master  himself,  being  qualified,  from  employing  unqualified 
persons,  though  tlie  penalty  did  not  attach  upon  the  jour*- 

(a)  4  Durr.  2449. 
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neyman  bimself.     If  that  be  so,  the  provisions  of  the  sta- 
tute and  those  of  this  bye-law,  closely  resemble  each  other. 
The  question  is  not  whether  a  regulation  of  this  sort  now 
for  the  first  time  introduced  by  a  bye-law,  is  bad,  but  whe- 
ther the  custom*  originating  in  ancient  times,  was  in  those 
days  unreasonable.     Now  it  is  recited  in  the  bye-law,  that 
owing  to  the  infringement  of  this  custom,  many  poor  free 
artificers  and  others,  who  had  been  bred  up  in  a  trade  which 
they  were  not  of  ability  to  set  up  of  themselves,  and  who 
were  free  of  the  city,  were  out  of  employ.     Upon  a  full 
consideration  of  the  question,  we  are  upon  the  whole  of 
opinion  that  the  custom  is  not  unreasonable,  and  that  there- 
fore the  bye-law  is  good.     We  wished  to  ascertain  whether 
or  not  the  precise  question  in  this  case  had  been  decided  in 
IW,  M  we  were  informed.     Upon  looking  into  the  docu- 
neoti  relating  to  the  matter,  we  think  that  there  is  strong 
naion  to  believe  that  the  question  was  so  decided;  but  this 
^  it  not  so  well  ascertained  that  we  could  venture  to  act 
ipon  the  supposed  decision  as  an  authority. 
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Rule  for  a  procedendo  absolute. 


*^  Kino  v.  The  Justices  of  Kent. — Ex  parte  Tenter- 
den  Select  Vestry. 

^  Role  nisi  for  a  mandamus  had  been  obtained,  calling  ^^^^^^ 
^pon  certain  justices  of  Kent  to  insert  the  names  of  Visril  bounds  under 
^^fftty  and  Thomas  Blackmore,  in  the  appointment  of  the  c.  12,  to  ap- 
•^l^ct  vestry  for  the  care  and  management  of  the  concerns  P°*"'  ***  P^*"" 
"» Hie  poor  of  the  parish  of  Tenterden.  nated  and 

From  the  affidavits,  it  appeared,  that  Vigil  Pomfret  and  ^^«?'f^  ^^  the 

n'         t^r  '  &  J  parishioners, 

0"tfls  Blackmore,   together   with    eighteen    others,   had  to  be  members 

of  the  select 
vestry,  and  have  no  discretion  to  reject  any  person  so  nominated  and  elected. 
.  ^  inhtbitent  may  be  a  member  of  r.  select  vestry,  although  he  be  a  magistrate  act- 
*"l*itluntbepftrtth. 

Aq  overseer  may  be  a  select  vestryman,  by  virtue  of  an  election  by  the  parishioners, 
*^*'*8h  he  be  also  a  member  of  the  select  vestry  by  virtue  of  his  office. 
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1834.        been,  at  a  vestry   held  31  March,   1834,  nominated  and 

"p^      elected  members  of  the  select  vestry  for  the  ensuing  year. 

V,  Mr.  Pom/ret  was  one  of  the  five  justices  of  the  peace. 

Justices  of    acting  for  the   hundred  of   Tenterden,  which  is  a  very 

limited  district,  and  contains  only  3150  inhabitants.     Mr. 

Blackmore  was  one  of  the  overseers  of  the  poor.    When  the 

list  of  persons  elected  for  the  select  vestry  was  presented  to 

the  magistrates  acting  for  the  hundred  of  Tenterdeu,  they 

struck  out  the  names  of  Mr.  Pom/ret  and  Mr.  Blackmore, 

and  omitted  them  in  the  warrant  of  appointment. 

First  point:  Sir  James  Scarlett,  and  J.Jervis,  now  shewed  cause. 

TOmr^^"*'^^    By  59  Geo.  3,  c.  12,  the  justices  have  a  discretionary  power 

of  rejecting  any  members  inserted  in  the  list  presented  to 
them,  provided  five  remain  to  act  as  a  select  vestry.  It  is 
clear  that  the  justices  have  a  discretionary  power  given  to 
them,  by  the  statute  which  regulates  the  appointment  of 
overseers.  The  select  vestry  perform  the  duties  of  over* 
seers.  Construing,  therefore,  the  59  Oeo,  3,  c.  12,  with 
the  statute  in  pari  materi'^^  it  will  appear  that  the  justices 
have  a  discretionary,  and  not  a  merely  ministerial  power. 
Great  inconvenience  might  result  from  a  contrary  construe- 
tion. 

Second  point:      H-  Assuming   that  the  magistrates  have  not  a  discre- 

Incompatibi-    tionary  power,  yet  if  the  party  rejected  have  another  office, 

which  cannot  be  held  together  with  that  of  a  select  vestry- 
roan,  this  Court  will  not  grant  a  mandamus.     The  offices 
of  a  magistrate  acting  in  the  district,  and  of  a  select  vestry^ 
mafi,^re  incompatible.     If  magistrates  might  be  members 
of  the  select  vestry,  that  body  might  consist  entirely  of 
magistrates.     There  is  an  appeal  in  certain  matters  from 
the  select  vestry  to  the  magistrates : — Mr.  Pomfrel  mights 
therefore  have  to  hear  an  appeal  against  an  act  in  which  hes 
had  taken  a  part.     The  parish  officers  are  under  the  direc — 
tion  of  the  vestry,  and  are  liable  to   punishment  befor*^ 
justices.     Mr.  Pomfret  might  be  called  upon  to  determin.^ 


The  King 

V, 
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a  dispute  relative  to  overseers*  accounts,  which  he  had  pre- 
viously approved  of  as  a  select  vestryman.    Blackmore  was, 
by  virtue  of  his  office  of  overseer,  a  member  of  the  select 
vestry,  and  therefore  his  appointment  was  wholly  unneces-    J"s*»ces  of 
saiy.   [Patteson,  J.  If  the  magistrates  strike  out  any  names, 
it  does  not  appear  how  the  vacancies  can  be  supplied.] 
Such  a  power  may  be  implied .     Where  two  offices  are  in- 
compatible, the  party  cannot  take  the  second  office.  Rex  v. 
Gayer  {a).  Rex  v.  PaUeson{b). 

F.  Pollock  and  Petersdorf  in  support  of  the  rule.    It  is 
admitted  that  if  the  magistrates  have  a  discretionary  power, 
^8  Court  will  not  interfere  by  mandamus.    The  justices 
^ve,  however,  no  discretion.     The  fact  of  election  being 
ttiade  out,  the  magistrates  are  bound  to  appoint  the  parties 
elected.    In  the  act  which  has  been  adverted  to  as  being 
^*^    pari  materia,  the  word  *^  require"  does  not  occur.    At 
ooKomon  law  every  inhabitant  had  a  right  to  vote  in  vestry, 
*n<i  there  is  no  reason  why  the  fact  of  being  a  magistrate 
sboold  incapacitate  an  inhabitant  from   becoming  select 
^««lryman.     In  Rex  v.  The  Trustees  of  St.  Mary  Abbotts, 
Kdumg^on  (c),  the  churchwardens  and  others  were,  by  a 
local  act,  appointed  trustees  for  putting  the  act  into  execu- 
tion, and  certain  other  trustees  were  to  be  elected  in  case 
^f  death,  removal,  or  disqualification,  so  that  the  number 
^uld  be  filled  up  to  fifty-one,  besides  the  vicar,  church- 
^ardeoB  and  overseers  for  the  time.     It  was  held,  that  the 
^^umstance  of  one  of  the  fifty-one  trustees  having  become 
diurchwardeD  did  not  create  a  vacancy. 

Lord  Den  MAN,  C.  J. — ^The  magistrates  have  nothing  to 
do  bat  to  appoint  those  nominated  and  elected  by  the  pa- 
doners;  whatever  inconvenience  may  result  from  the 

(•)  1  Borr.  245.  &  Adol.  9. 

W  iale,  vol.  i.  612;  4  fiam.         (c)  2  Barn.  &  Adol.  740. 
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bills  of  exchange  or  promissory  notes,  payable  at  or  within 
three  months  after  the  date,  given  for  a  debt  and  usurious 
interest,  or  which  having  no  more  than  three  months  to  run, 
have  been  discounted  upon  usurious  terms,  available  secu- 
rities for  the  full  amount  for  which  they  purport  to  be 
drawo;  and  if  that  be  so,  it  follows  that  a  warrant  of  attor- 
oej  subsequently  given  to  secure  the  amount  of  such  bills 

or  proinissory  notes,  and  legal  interest  from  the  time  when 

it  became  due,  is  also  a  valid  security. 
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Piait  and  BallconiriL.    The  Court  will  be  disposed  to 
ooiistnie  this  clause  with  strictness,    The  protection  given 
by  it  must  be  confined   to  bills  and  notes  alone.     If  an 
action  bad  been  brought  on  the  bills  in  this  case,  it  is  clear 
that  usury  would  have  been  no  defence;  but  if  a  party  is 
not  content  with  the  security  of  a  bill  or  note,  and  takes  a 
bond,  mortgage,  or  warrant  of  attorney,  for  the  amount  of  the 
bills,  such  substituted  security  is  affected  by  the  usury  laws, 
and  cannot  be  enforced.    There  is  a  very  good  reason  why 
negotiable  instruments,  which  pass  by  transfer  or  indorse- 
ments, should   be   protected;    but   the   reason    does   not 
extend  to  other  securities.     If  the  legislature  had  intended 
to  extend  the  same  privilege  to  other  instruments,  even 
when  substituted  for  bills  or  notes  made  available  by  this 
^ctmentf    they    would  have   expressly   enacted   that  it 
^uld  be  8o«    The  act  only  prevents  the  bills  and  notes 
^m  being  held  void,  as  they  otherwise  would  have  been. 
't  was  not  intended  that  the  usurious  interest  should  be 
I'^corenible ;  and  therefore  a  warrant  of  attorney  given  to 
Secure  the  amount  of  the  bill,  is  given  to  secure  a  legal 
flebt  mnd  usurious  interest.     Should  the  Court  hold  that  a 
%imrnint  of  attorney  may  be  substituted  for  bills  upon  which 


^pecdvdy,  ibr  tho  loan  of  money 
^m  any  soch  bill  or  notei  be  sub* 
tt>  any  penalties  under  any 
or  law  relating  to  asary,  or 
any  other  penalty  or  forfeiture; 


anything  in  any  law  or  statute  re- 
lating to  usury,  in  any  part  of  tho 
United  Kingdom,  to  the  contrary 
notwithstanding. 
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usurious  interest  is  taken,  they  will  virtually  abolish  the 
usury  laws ;  as  they  will  lay  open  a  path  by  which  those 
laws  may^  with  the  greatest  facility,  be  evaded. 

Lord  Denman,  C.J. — If  this  case  were  not  within  the 
act,  the  section  would  be  nearly  nugatory.  The  section 
provides,  that  the  liability  of  any  party  to  a  bill  of  exchange 
or  promissory  note,  payable  within  three  months,  shall  not 
be  affected  by  reason  of  any  statute  or  law  in  force  for  the 
prevention  of  usury.  This  is  the  liability  of  a  party  to  bills 
of  exchange  within  the  protection  of  that  act.  If  we  were 
to  say  that  a  warrant  of  attorney  given  to  secure  the 
amount  of  these  bills,  was  not  within  the  clause,  we  should 
be  deciding,  that  the  liability  of  the  party  is  affected,  by 
reason  of  the  interest  taken  upon  those  bills  exceeding  the 
ordinary  rate  of  interest. 


The  other  judges  concurring. 


Rule  discharged. 


Leeson  v.  Smith. 

Assumpsit  for  money  lent,  and  interest.  By  the  par- 
ticulars annexed  to  the  record  the  money  (15/.  125.)  appeared 
to  have  been  lent  more  than  six  years  before  action  brought, 
and  credit  was  given  for  two  payments  of  interest  within  the 
six  years.  Pleas:  1st,  the  general  issue;  2nd,  actio 
non  accrevit  infra  sex  annos.  At  the  trial  before  the 
under-sheriff  of  Derbyshire,  1  September,  1834,  the  plain^^ 
tiff's  niece  gave  the  following  evidence  : — ''The  plain  tiff  sent 
me,  in  September,  1829,  to  ask  him  for  his  interest  money ; 

for  nominal 

dnroages  only  could  upon  this  evidence  have  been  sustained,  semble. 

Adhere,  upon  shewing  cause  against  a  rule  for  a  nonsuit  or  new  trial,  it  appears 
that  the  verdict  has  been  entered  for  an  amount  not  warranted  by  the  evidence,  the 
Court  will  moke  the  rule  absolute,  unless  the  parties  consent  that  the  damages  shall 
be  reduced. 


In  order  to 
take  a  case 
out  of  the 
statute  of  limi- 
tations a  pay- 
ment of  l^s. 
as  interest 
monetf  was 
proved: — 
Tnis  does  not 
justify  a  ver- 
dict nnding 
a  debt  of 
13/.  IGs. 
A  verdict 
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i  delivered  the  message  to  the  defendant.   He  gave  me  12s.; 
I  gave  the  Vis.  to  my  uncle."    On  cross-examination  the  wit- 
ness said,  that  she  merely  asked  the  defendant  for  her  uncle's 
interest  money,  and  that  the  defendant  did  not  tell  her  any 
t]img  about  it,    John  Leesotiy  the  plaintiff's  brother,  gave  evi- 
dence as  follows : — '  I  met  the  defendant  last  Christmas ;  I 
Mod, ''  ThomaSj  my  brother  James  wants  to  see  you,  he  begins 
to  think  you  long.'*    The  defendant  said :  ^^  I  should  have 
been  there  before  now  if  I  had  any  thing  to  come  with,  but 
times  are  hard  with  me,     I  was  rearing  a  beast  towards  it, 
but  I  have  had  the  bad  fortune  to  lose  it/' '     This  was  the 
whole  of  the  evidence  for  the  plaintiff.    It  was  contended  on 
the  part  of  the  defendant  that  there  was  no  evidence  to  go 
to  the  jury  of  the  existence  of  any  debt,  and  that  the  plain- 
tiff ought  to  be  nonsuited.    The  under-sheriff  told  the  jury 
that  there  was  no  distinct  proof  of  any  debt, — that  John 
Ution's  evidence  was  inadmissible  to  take  the  case  out  of 
the  statute  of  limitations, — but  that  they  might  consider  how 
w  the  payment  of  the   12s.  for  interest,  afforded  an  infe- 
f^nce  that  there  was  a  then  existing  debt.     The  jury  found 
a  verdict  for  the  plaintiff  for  13/.  I6s.     In  the  course  of  this 
^cnn,  Hughes  obtained  a  rule  nisi  for  a  nonsuit  or  a  new 
^^»  on  the  ground  of  misdirection,  and  of  the  verdict 
bcmg  against  evidence. 
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^*  ft.  Clarke  now  shewed  cause.  The  evidence  was 
'^cient  to  take  the  case  out  of  the  statute,  since  it  was  an 
^tuission  of  a  debt  upon  which  interest  to  the  amount  of 
'^«  ^18  due. 


"^he$  contr^.     It  lay  upon  the  plaintiff  to  take  the  case 

^^  of  the  statute.     The  evidence  was  not  sufficient  for 

^^  purpose.     The  evidence  of  John  Leeson  was  inadmis- 

"•*;  for  by  Lord  Tenterden*s  act  (a),  every  acknowledg" 

^i  or  promise^  to  take  a  case  out  of  the  statute,  must  be 

Writing  and  signed  by  the  party   chargeable  thereby; 

((t)  9  Geo.  4,  c.  14, 5. 1. 
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The  evidence  of  the  first  witness  was  too  vague  and  uncer- 
tain to  be  left  to  tbe  jury.  Every  acknowledgment^  to  take 
a  case  out  of  the  statute,  ought  to  be  an  admission  of  the 
existence  of  a  certain  amount  of  debt,-— that  amount  to  be 
either  specified  or  to  be  capable  of  being  clearly  deduced 
by  calculation.  Supposing  the  l%s,  to  have  been  paid  in  re- 
spect of  a  debt  refilly  due,  yet  as  neither  tbe  rate  of  interest, 
nor  tlie  time  in  respect  of  which  it  was  due,  was  menlionedj 
the  jury  had  no  data  from  which  to  calculate  the  mmount  of 
tlie  debt.  But  there  was  no  admission  of  any  debt  being 
due;  for  the  expressions  '*  my  uncle's  interest  money/'  m^^ 
merely  mean  that  the  defendant  had  money  to  pay  over  to 
the  witness's  uncle,  which  he  had  received  as  his  tfgcnl. 
Upon  such  uncertain  evidence,  the  under-sheriflF  waa  not 
warranted  in  leaving  the  case  to  the  jury. 

Supposing  it  should  be  held  that  there  was  in  this  case  s 
sufficient  acknowledgment  of  a  debt  of  some  unaseeriaineii 
amount,  the  plaintiff  could  be  entitled  at  most  to  nominal 
damages  only. 


Lord  Den  MAN,  C.  J.-*-It  is  clear  that  the  verdict  is  a( 
all  events  for  too  much  :  we  cannot  however  reduce  the  da- 
mages without  the  consent  of  botli  parties,  and  therefore  the 
rule  must  be  made  absolute  for  a  new  trial.  It  musi  be 
understood  that  we  give  no  opinion  as  to  the  admissibility 
of  the  evidence  of  John  Leeson. 


LiTTLBDALS^  Tauntom,  and  Pattbson,  Js.  Goncu^ 
red. 

Rule  refused. 
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1834. 

Robins  v.  Cresswell. 

A  Rule  bad  been  obtained  under  the  compulsory  clause  Toanthorizea 
io  the  Lords'  Act  (33  Geo.  3,  c.  5,)  to  bring  up  the  de-  bring  up  an  in- 

fendant  that  he  might  deliver  into  Court  a  schedule  of  his  solvent  under 

.     /*.  Ill  •        I  r       I     •        !•     '^®  compul- 

estate  and  effects^  and  duly  assign  the  same,  for  the  benefit  sory  clause  in 

of  the  plaintiff  and  all  persons  at  whose  suit  he  might  be  fl^^^J?'^' 
charted  in  execution.    The  defendant  was  brought  up  on  Act,)  the  debt^ 
the  ytb  November,  having  been  charged  in  execution  at  J.^s^'fop  °|,ich 
the  suit  of  the  plaintiff  Robins,  for  Q53L  5$.,  with  interest  the  insolvent 
onft50t  from  the  19th  November,   1830,  to  the  day  of  executwn,  *" 
pajfment,  and   Ids,  for  writ,  besides  &c.     The  l6lh  sec-  must  be  under 
tioo  of  the  32  Geo.  2,  c.  28,  enacts,  that  If  any  prisoner 
"  charged  in  execution  for  any  debt  or  damages  not  eX" 
ceeding  the  sum  of  one  hundred  pounds,  besides  costs  of 
suit,  shall  not  make  satisfaction  "  to  his  creditors,  he  may 
he  brought   up  and  compelled  to  assign  bis  estate  and 
effects.    By  the  33  Geo.  3,  cap.  5,  sec.  2,  every  creditor 
^^  ^hose  suit  "  any  debtor  shall  be  charged  in  execution 
^^  any  sum  or  sums  of  money  not  exceeding  three  hundred 
^^uds,  shall  have  such  remedy,  by  compelling  sucli  debtor 
^  deliver  up  his  or  her  estate  and  effects  for  (lie  benefit  of 
y^  Or  her  creditors,  as  is  provided  by  the  32  Geo.  2,  c.  28, 
^ses  where  the  sum  for  which  such  debtor  shall  be  in 
^^^Cution  does  not  exceed  100/.'* 

tl.  V.  Richards,  on  behalf  of  the  defendant,  contended 
^^t  the  proceedings  were  irregular,  inasmuch  as  the  debt, 
^8ts,  and  interest,  together,  exceeded  300/. 

W,  H.  Waison,  contrd,  contended  that  the  intei'est  could 
^ot  be  taken  into  account^  as  no  interest  was  payable  oH 
knj  writ  of  execution  except  an  elegit,  and  the  plaintiff 
was  ready  to  waive  his  claim  to  interest; — That  the  costs 
ought  also  to  be  excluded  from  the  calculation,  as  the  true 
constmction  of  the  S3  Geo.  S  was>  that  the  300/.  meottoned 
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1834.        in  that  statute  was  merely  substituted  for  the  100/.  in  the 

^^^^^^'^^      32  Geo.  2 ;  and  that  by  that  statute  the  debt  was  to  be 

xf,  calculated,  exclusively  of  the  costs  of  suit.     [Patteson,  J* 

Ceesswell,;  jf  iijg  piaintiflF  chooses  to  indorse  his  writ  for  interest,  he 

must  take  the  consequences.] 

By  the  Court  (a). — The  words  "  besides  costs  of  suit*' 
being  omitted  in  33  Geo.  3,  c.  5,  it  is  necessary,  in  order 
to  bring  a  party  within  the  statute,  that  he  should  be 
charged  in  execution  for  a  debt  which,  including  the  costs, 
is  under  300/. 

Rule  discharged* 

(a)  Taunton,  J.,  Patteson,  J.,  and  Williams,  J. — ^Lord  Denman,  C.J. 
was  not  in  court. 


Dob  d.  Parker  and  others  v.  Gaegory. 

A  wrongful      lUECTMENT  for  a  house  and  land,  &c.  at  Arlingham, 
ofDoss^Ton     ^°  ^^®   demise  of  parties  claiming   as   heirs   of  Thomas 

for  twenty        Rogers,  tried  before  Alderson,  B.,  at  the  last  Gloucester- 
years  after  the    i* 
expiration  of     ^^^^^  assizes. 

a  title,  under        3  July,  1722.    T.  Rogers  devised  the  Arlingham  estate, 
nant  lawfully    after  several   other  limitations    for  life,    to  Nathaniel  T* 

entered,  con-    Rosers  for  life,  remainder  to  William  Rosters,  the  son  of 

sututes  such  ®  \        ,  .  .  . 

an  adverse  pos'  Samuel  Rogers,  in  tail  male,  remainder  to  the  right  heirs  of 

uSTth^  S-'  ^^^   ^«^^«^^^   ^^*   P^^«^  ^f  jointuring  to  the  successive 

tuie  of  limita-  tenants  for  life. 

ba"tt)  an*    *       1797.  By  a  deed  of  this  date,  Nathaniel  T.  Rogers,  being 

entry,  or  to  an  tenant  for  life  in  possession,  settled  the  Arlingham  estate 

action  of  eject-  ,       .  .,  ,   . 

ment.  on  his  wife  Mary,  for  her  life,  by  way  of  jomture,  under  the 

As,  where      power, 
husband  of       *  '  .  -r^ 

tenant  for  life        1 798.  Nathaniel  T.  Rogers  dying,  his  wife,  Mary  Rogers^ 

holds  oirer 

twenty  years  after  her  decease. 

A  fine  could  be  levied  only  by  a  person  having  the  freehold  either  by  right  or  by  wrong. 

Devise  to  A.fbr  life;  remunder  to  B.  in  taU  male.  During  A^s  life,  B,  dies,  leaving 
a  daughter,  C,  who  also,  during  the  life  of  A»i  diesj  leaving  a  sod,  D.  A.  dies.  Di 
cannot  take. 
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entered  into  possession ;  and  in  1799  she  married  Charles 
Vale,  who,  from  that  time  until  her  death,  occupied  with 
lier. 

1812.  Hary  Vale,  late  Rogers,  died,  and  Charles  Vale 
continued  in  the  occupation  until  his  death  in  1832. 

From  the  time  of  the  death  of  Charles  Vale,  the  defend- 
ant has  occupied  the  premises ;  but  it  was  not  shewn  in 
^vliat  character  he  claimed. 

Before  1812»  William  Rogers^  the  entailee,  died,  leaving 
A  daughter,  Susannah,  who  also  died  before  1812,  leaving  a 
«OD,  William  Rogers, 

1814.  William  Rogers,  the  grandson  of  the  entailee,  died 
^■^thout  issue. 

I^his  action  was  commenced  more  than  twenty  years 

^''ter  the  death  of  Mary  Rogers,  in  1812^  but  less  than 

^^^^uty  years  after  the  death  of  William  Rogers,  in  1814. 

Ilie  defendants  gave  in  evidence  a  fine  with  proclama* 

IS,  levied  in  1810  by  Charles  and  Mary  Vale,  which  did 

comprise  the  whole  of  the  property ;  and  they  rested 

^*^^ir  defence  upon  two  grounds — first,  possession  for  more 

^■^^n  twenty  years  since  the  death  of  Mrs.  Vale,  in  1812;— 

secondly^  the  fine. 

On  the  part  of  the  plaintiff  it  was  contended,  that  the 

ssession  was  not  adverse,  and  that  therefore  the  fine  had 

^^  operation,  nor  was  the  statute  of  limitations  a  bar  to 

^«  plain  tiff,  even  supposing  his  lessor's  right  to  have  ac- 

^^^ued  in  1812.     It  was  also  insisted  that  the  period  of 

renty  years  must  be  calculated  from  the  death,  in  1814, 

William  Rogers,  who,  it  was  contended,  filled  the  cha* 

icter  of  *'  heir  male  of  William  Rogers,  the  son  of  Samuel 

^l(^ers,^'  at  the  death  of  Mary  Rogers,  in  1812.    The 

^earned  judge  was,  however,  of  opinion  that  there  had 

\een  an  adverse  possession  ever  since  the  year  1812,  and 

that  therefore  the  right  of  entry  was  barred  by  the  statute 

of  limitations.     His  lordship  on  this  ground  directed  that 

the  plaintiff  should  be  nonsuited,  but  gave  leave  to  move  to 

set  that  nonsuit  aside,  and  to  enter  a  verdict  for  the  plaintiff. 
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Talfourdf  Serjt.,  now  moved  accordingly. 

I.  Assuming  that  the  plaintiiF's  title  accrued  in  1812,  on 
the  death  of  Mrs.  Vale,  the  first  question  is,  whether  the 
claim  was  barred  by  the  statute  of  limitations.  That  de- 
pends upon  the  circumstance  whether  the  possession  of 
Mr.  f^ale,  subsequently  to  1812,  was  adverse;  becaoae  if 
the  possession  be  not  adverse,  the  statute  has  no  effect. 
[Tantiton,  J.  There  are  many  cases  in  which  the  statute  of 
limitations  will  run,  notwithstanding  that  the  possessioti  is 
not  adverse.']  In  Reading  v.  Rawiieme{a)  it  is  laid  down, 
that  the  statute  of  limitations  is  no  bar  to  an  ejectment, 
unless  the  lessor  of  the  plaintiff,  or  some  one  under  whom 
he  claims,  has  been  actually  disseised, — and  that  it  is  not 
necessarily  a  disseisin  to  take  the  profits  of  an  estate  with- 
out right.  [Taunton,  J.  The  text  in  Salkeld  is — actually 
ousted  or  disseised.]  In  this  case  there  was  no  disseisin  or 
ouster  of  the  party  entitled^  as  Mr.  Vale  originally  entered 
rightfully,  and  only  continued  in  possession  wrongfully.  In 
Doe  v.  Perkins  (b)  it  was  held,  that  in  order  to  constitute  a 
title  by  disseisin,  there  must  be  a  wrongful  entry,  and  that  a 
mere  wrongful  continuance  in  possession,  where  the  original 
entry  was  lawful,  was  not  a  disseisin.  Williams  v.  TAofiias(e) 
establishes  the  same  position. 

II.  William  Rogers,  the  grandson,  lived  until  within 
twenty  years  of  the  commencement  of  this  action. 

Upon  the  death  of  Mrs.  Vale,  William  Rogers,  the  son 
of  Susannah  Rogers,  was  entitled  to  the  estate  in  tail  male. 
Until  his  death,  therefore,  the  reversion  of  the  heira  of  the 
testator  did  not  vest  in  possession.  [Taunton,  J.  The 
estate  was  limited  to  William,  the  son  of  Samuel  Risers. 
in  tail  male.  How  could  William  Rogers,  the  son  of  Sumth' 
nah,  claim  through  a  female  f]  William  Rogers  answered 
the  description  of  heir  male  at  the  time  of  the  death  of* 
Mrs*  Vale.  [Per  Curiam,  William  Rogers  could  not  clainw 
through  a  female.] 


(a)  2  Lord  Ravm.  830;  1  Salk. 
949;  Reddmg  v,  KeyMtom^  1  Com. 
Rep.  193. 


(b)  3  Maule  ft  Selw.  275. 
(r)  19  East,  141. 
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III.  There  is  ooe  other  question  arising  out  of  this  trial. 

Tbe  fine  levied  by  Mn.Vale  was  a  fine  levied  by  a  jointress, 

«mI  wns  tberefore  altogether  void.     [Lord  Denman^  C.J. 

There  baa  been  an  adverse  possession,  though  not  such  an 

idferse  poaaession  as  amounts  to  a  diiseistjv.     Taunt  on,  J. 

Is  Doe  V.  Perkins  the  question  was  as  to  the  operation  of 

tiM  itatote  of  lines.   A  party,  to  levy  a  fine,  must  b.e  in  pos- 

Mision  of  the  freehold*  by  right  or  by  wrong ;  and  where  a 

person  comea  in  by  right,  there  must  be  a  disseisin  before 

ft  ftmnger  can  effectually  levy  a  fine.     There  it  was  held, 

^  there  had  been  no  disseisin  or  wrongful  entry ;  but 

that  case  does  not  apply  to  the  present.] 
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Lord  Denman,  C.J. — We  will  consider  the  first  ques- 
^^»  which  has  been  presented  to  the  consideration  of  the 


ourt. 


Cur,  adv.  vult. 


Xiord  Dbnvaii^C.  J«,  in  the  course  of  the  term,  deli- 

the  judgment  of  tbe  Court  as  follows : 
The  other  points  moved  by  my  brother  Talfourd  were 
^*^%|M>sed  of  by  the  Court;  but  we  wished  to  consider  whe« 
^^^^r  be  was  entitled  to  a  rule  on  tbe  ground  that  there  had 
^^^«n  no  adverse  possemoH  for  twenty  years.    The  fact  was, 
^^%t  the  defendant  and  Vale  had  been  in  possession  for  a 
^'^iiiger  period,  from  the  death  of  Fa/e's  wife ;  but  Fale  came 
^^  originally  in  his  wife's  right,  and  had  not  directly  ousted 
^«4e  rightful  owner,  but  merely  continued  where  he  was,  to 
^l^le  exclusion  of  that  owner.    A  case  of  Reading  v.  Raw* 
^^eme  was  mentioned ;  but  in  that  case,  though  an  actual 
^iaaeisin  is  declared  necessary,  those  words  must  be  taken 
^itb  reference  to  the  subject-matter,  and  are  there  contra* 
distinguished  from  the  mere  perception  of  rents  and  profits 
in  the  case  of  joint-tenants.    But  in  Doe  d.  Burrell  v. 
Perkins,  the  Court  was  of  opinion  that  a  fine  levied  by  a 
person  who  was  in  possession,  under  the  same  circum- 
stances as  the  defendant  here,  operated  nothing,  because 
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he  came  in  by  title,  and  had  no  freehold  by  disseisin;  and 
it  was  argued  that  here  Vale  was  also  to  be  considered  at 
having  entered  rightfully,  and  as  having  committed  no  dis* 
seisin.  We  are  however  of  opinion,  that  though  this  may 
be  30  for  the  purpose  of  avoiding  a  fine,  it  cannot  prevent 
Vale^a  possession  from  being  wrongful  from  the  very  hour 
when  his  interest  expired  by  his  wife's  death*  It  is  clear 
that  he  might  have  been  immediately  turned  out  by  eject- 
ment. We  think  therefore  that  the  continuing  this  posses- 
sion by  Vale  nud  the  defendant,  for  twenty  years,  entitles 
the  defendant  to  the  protection  of  the  statute  of  limitations, 
and  that  thjs  action  has  been  brought  too  late* 


Rule  refused. 


The  Court  will 
not  grant  a 
mandamuf  re- 
quiring the 
justices  at  ses- 
sions, to  direct 
the  putting  in 
suit  of  a  bond 
given  by  a 
nigh  constable 
for  the  due 
performance 
of  his  office,-^ 
for  the  purpose 
of  procuring 
reimburse- 
ment to  a 
parish  upon 
which  the  high 
constable  has 
levied  exces- 
sive rates  in 
disobedience 
of  an  order  of 
sessions. 


Ex  parte  the  Inhabitants  of  Carlton  High  Dale. 

JLLEXANDER  moved  for  a  mandamus  to  the  justices 
of  the  North  Riding  of  the  county  of  York,  in  sessions 
assembled,  and  to  their  clerk  of  the  peace,  commanding  them 
or  him  to  put  in  force  a  bond,  given  to  the  clerk  of  the  peace 
by  the  high  constable  of  a  wapentake  within  the  riding,  for 
the  due  performance  of  his  duty  as  high  constable. 

In   1825,  the  Court  of  Quarter  Sessions  directed  the 
county  rate  to  be  collected  according  to  a  certain  scale ; 
but  the  high  constable  disobeyed  that  order,  and   has  ever 
since  collected  the  rate  according  to  a  scale  of  his  own. 
The  result  has  been,  that  the  inhabitants  of  Carlton  High 
Dale  have,  during  the  intervening  period,  paid  upwards  of 
SOOL  more  than  the  legal  rate.    Upon  the  circumstance 
being  discovered,  an  application  was  made  to  the  quarter 
sessions,  to  enforce  the  bond,  and  out  of  its  proceeds  to 
reimburse  the  inhabitants.     A  discussion  arose,  but,   ulti- 
mately, the  Court  resolved  not  to  enforce  it.     The  object 
of  the  present  application  is  to  compel  them  to  do  so« 
By  the  12  Geo.  2,  c.  29,  for  the  more  easy  assessing  and 
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collecting  the  county  rates,  tlic  sessions  arc  empowered  to         1834. 
nnke  one  zeoeral  rate  or  assessment  in  lieu  of  the  separate      ^-^n^^/ 
and  distinct  rates  that  were  previously  laid ;  and  the  high  Inhabitants  of 
constable  is  empowered  to  receive  the  proportion  payable  by    ^^rlton 
each  parish,  from  the  churchwardens  and  overseers.    In  case 
of  bis  neglect  or  refusal  to  demand  and  levy  in  the  mode 
there  prescribed;  the  sessions  have  power  to  commit  him 
to  prison.     By  the  55  Geo.  3,  c.  5 1 ,  passed  to  amend  the 
act  last  cited,  the  justices  in  sessions  assembled  are  em- 
powered to  make  a  fair  and  equal  county  rate  (whenever 

• 

circumstances  appear  to  require  it),  according  to  a  certain 
pound-rate  to  be  from  time  to  time  iixed  and  publicly  de- 
clared by  them.  They  are  also,  by  section  19,  authorized 
and  empowered  to  take  good  and  sufficient  security  from 
toe  high  constables  employed  in  collecting  and  levying  the 
rates.  The  bond  in  question  was  the  security  taken  under 
the  latter  statute ;  and  it  is  submitted  that  it  has  been 
forfeited,  and  ought  to  be  put  in  suit  for  the  benefit  of 
^  inhabitants  of  Carlton  High  Dale.  [Williams,  J.  Has 
"^re  been  any  request  to  the  clerk  of  the  peace  to  enforce 
^  bond  ?  Non  constat^  but  that  the  clerk  of  the  peace 
^tU  put  it  in  force.]  The  affidavits  do  not  state  such  a 
^uest((i). 

By  the  Court. — Then  the  application  is  premature. 

^l^ander,  on  a  subsequent  day,  renewed  the  applica- 

^^n,  upoQ  an  affidavit  that  the  clerk  of  the  peace  had^  on 

"cniand,  refused  to  put  the  bond  in  force.     [Taunton,  J. 

hat  act  of  parliament  imposes  this  duty  on  the  county  ?] 

*^^  is  no  duty  expressly  imposed  by  act  of  parliament, 

^'  uiere  is  a  duty  by  necessary  implication.     Unless  this 

^*^  Qiurre,  whether  the  inhabit-  peace  would  not  have  been  bound 

^  Carlton  High  Dale  should  to  sue, — as  having  taken  the  obiiga- 

^/^rc  ofTcrcd  to  indnnnif^  the  lion  in  ttmt  lor  the  parties  who 

///^flhe  peace;  and   whether,  should    he  damnified  hy  the  mis- 

*ach  oflfer,  the  clerk  of  the  ronduct  of  the  hi«;h  constable? 

^'^t.  IV.  Y 
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1854.         bond  can  be  put  in  suit,  it  is  worse  than  useless,  since  il 

^"^^""^^^      holds  out  a  delusive  remedy.     The  same  act  which  difecU 

Inhabitants  of  ^^is  bond  to  be  taken,  necessarily  presupposes  it  to  be 

Carlton      available.    If  it  be  not  so,  the  inhabitants  of  the  diatfid 
High  Dale. 

are  without  redress.    They  cannot  appeal^  either  undei 

the  12th  section  of  12  Geo.  2,  c.  29,  or  the  14th  sectioi 

of  55  Geo.  3,  c.  51 ;  for  neither  of  those  clauses  contem* 

plates  a  case  like  the  present.     Nor  can  they  indwiduMi 

bring  an  action  against  the  high  constable,  so  a«  to  obtaii 

complete  redress,  inasmuch  as  the  statute  of  limitatioDi 

would  be  an  answer  to  a  part  of  their  demand,     Indtec 

it  may  be  doubted  whether  such  an  action  is  maintaiDabk 

at  all.    The  case  therefore  falls  within  the  established  rule 

that,  where  there  is  a  wrong  without  a  specific  remedy 

this  Court  will  interfere  by  mandamus,    [Tai/n/on,  J»  Sup* 

pose  the  plaintiiF  nonsuited  in  such  action,  who  is  to  p«] 

the  costs  ?]    They  may  be  paid  out  of  the  county  ratet 

In  Rex  V.  The  Inhabitants  of  Essex  (,a\  it  was  decidec 

that,  if  a  fine  be  imposed  on  a  county  which  the  juaticei 

at  sessions  think  illegal,  they  may  defray,  out  of  the  conhQ 

stock,  the  expenses  of  litigating  the  question.    The  lan< 

guage  of  Lord  Kenyon  there  extends  the  literal  force  a 

the  decision.     He  states  generally  that  **  wherever  a  du^ 

is  imposed  on  a  county,  and  where  costs  incidentally  anc 

necessarily  arise  in  questioning  the  propriety  of  acts  don« 

to  enforce  that  duty,  the  magistrates,  who  have  the  supe^ 

intendence  over  the  county  purse,  have  necessarily  a  rig' 

to  defray  such  expenses  out  of  the  county  purse/'     IncM 

pendently  of  that  authority,  the  6*th  section  of  13  Gso, 

G.  29y  shews  that  the  county  rates  are  liable  to  the 

gested  costs.    The  justices  at  sessions  are  thereby 

powered  to  apply  the  rates  **  for  the  uses  and  the 

poses  of  the  said  recited  acts,  and  for  any  other  uses  ^ 

purposes  to  which  the  public  stock  of  any  county,  csi 

riding,  division,  or  liberty,  is  or  shall  be  applicable  by  la^ 

(a)  4T.R.591. 
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Tke  preaMt  purpof^  is  as  much  withiD  the  spirit  of  that        ]834. 

datiae  (which,  according  to  Buller,  J.  in  the  case  cited«      ^'^^^^^^ 

Qight  lo  receive  a  liberal  construction),  as  the  purpose  inhabitants  of 

vbicb  nve  rise  to  the  decision  in  JRex  v.  The  lnbabitant$  ^p^^^29^ 
•  High  Dale. 

^Eue^.  ITayrUotifJ.  There,  the  judge  of  assize  bad 
fiiftd  the  county,  and  the  whole  county  were  interested. 
Tbe  ofa^tioft  here  is,  that  there  is  no  duty  on  tke  county, 
PatUtoHt  J«  You  want  to  tax  the  county  for  the  benefit  of 
a  hw  iiKtividuals.] 

Loid  Dbnmah,C«  J. — We  cannot  order  the  magistrates 
m  tessioos  to  do  that  which  may  occasion  costs,  for  which 
tiacf  bate  no  means  of  reimbursing  themselves. 

Per  Cur.  Rule  refused  (a). 

(a)  The  55  Ceo,  3,  c.  51,  s.  19,  whoever  be  might  be,  were  eont- 

s*  silent  as  to  the  party  io  whom  pellable  to  sue  by  an  order  of  ses- 

^^Mcarity  siiaU  ba  given.    Here,  uons,  the  mandainas  prated  for 

^^  tppears  to  have  been  in  the  would  be  to  require  the  justices 

^^VQ  of  a  bond  to  the  clerk  of  the  to  do  a  nugatory  act.     Vide  tuprd,  • 

But  miless  the  obligee,  313,  note;  ;)0^i,  394. 


Burton  v.  Plummer. 

'A.SSUMPSIT  to  recover  the  balance  of  an  account.    Th^  Held,  that  a 
^>^Use  was  tried  before  the  Secondary  of  London,  by  virtue  refresh  his 
^f  a  writ  of  trial.    The  only  witness  examined  was  the  "?«™?7  ^}^ 

•^  .  .  the  deliveries 

^eib  to  the  plaintiffj^  whp,  after  refreshing  his  memory  by  of  goods,  by 
^n%^%  made  in  bis  master's  ledger,  swore  to  the  delivery  of  1^^  made  in" 
^  quantity  of  goods.     Upon  cross-examination  the  witness  his  presence 
9liitad|  thllt  the  entries  in  the  ledger  were  not  made  at  the  ^^ aled'ger,  '' 
^me  when  the  goods  were  delivered,  nor  made  by  the  wit-  f">"J  entries 

made  by  the 
>^ts  himself,  but  by  the  plaintiff.     He  further  stated,  that  clerk  in  a 

*l  the  tinie  of  the  delivery  of  the  goods,  be  made  an  wtry  ]J|,^h®eJJj^JS;^ 

the  ledger 
^^^  been  checked  by  the  clerk  while  the  facts  were  fresh  in  his^recollecnon,— and 
^  the  watte  book  need  not  be  produced. 

y2 
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1834.  of  such  delivery  in  the  ticket  or  waste  book  (which  Was  not 
produced)  as  to  the  weight  only  of  the  goods;  thsit  on  the 
jl.'^"  same  day  the  entries  were  copied  out  of  the  ticket  or  waste 
Plummeb.  book  into  the  ledger  by  the  plaintiff,  in  the  presence  of  the 
witness,  and  the  price  added;  that  the  witness  checked 
them  on  the  same  day,  and  saw  that  they  were  correct;  that 
the  entries  in  the  ledger  were  made  after  the  goods  had 
gone  out,  but  at  a  time  when  the  witness  had  a  perfect  re- 
collection of  the  several  items.  The  witness  being  unable 
to  prove  the  delivery  of  any  goods  without  looking  at  the 
ledger,  the  Secondary  refused  to  receive  his  evidence,  and 
stated,  that  unless  the  plaintiff  consented  to  be  nonsuited, 
he  must  direct  the  jury  to  find  a  verdict  for  the  defendant. 
The  plaintiff  consented  to  be  nonsuited.  In  the  early  part 
of  the  term,  Erie  obtained  a  rule  nisi  to  set  that  nonsuit 
aside,  and  for  a  new  trial. 

W.  H.  Watson  now  shewed  cause.  The  waste  book  in 
which  the  entry  was  originally  made  by  the  witness  was  dot 
produced.  The  entry  in  the  ledger  was  merely  a  copy 
from  the  waste  book,  and  was  not  made  by  the  witness. 
It  is  clearly  established  that  a  witness  cannot  refresh  his 
memory  by  means  of  a  copy  of  a  memorandum  made  even, 
by  himself.  In  Jofies  v.  Stroud  and  wife{a\  which  was  ai 
action  for  slander,  the  witness  who  proved  the  words,  rea< 
them  from  a  paper  which  he  acknowledged  to  be  a  copy 
an  original  memorandum.  He  said  that  he  made  tbe  mi 
morandum  very  near  the  time  when  the  words  were  spokei 
and  the  copy  about  six  months  after.  The  original  pap^^^^^r 
could  not  be  found.  Best,  C.  J.  held  that  the  witness  h^^^^ad 
no  right  to  refresh  his  memory  by  a  copy.     Doe  d.  Chu»  ^ 

V.  Perkins  [b)  also  determined  that  a  witness  cannot  rii.fi<  sh 

his  memory  by  means  of  a  copy  of  a  memorandum. 

Erle^  in  support  of  the  rule.     A  witness  taay,  for    ^^    ^? 
purpose  of  refreshing  his  memory,  refer  to  entries  in  a  bcx=^^ 

(fl)  2  Carr.  &  Pa^ne,  190.  (ft)  3  T.  R.  749,  ante,  905-  -  J 
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although  he  did  not  write  them  himself,  provided  he  exa- 
niined  the  entries  in  that  book  from  time  to  time,  after  they 
were  written,  and  whilst  the  facts  were  fresh  in  his  recol- 
lection.    For  this,  Burrough  v.  Martin(a)  is  an  authority. 
In  Htnrjf  v.  Let  {b),  it  was  determined  that  a  witness  may 
refresh  his  memory  from  a  document  not  written  by  him- 
self.   [PaitesofifJ.  Are  not  those  cases  distinguishable,  on 
tbe  ground  that  there  the  witness  had  not  made  any  entry 
bioiself?]     The  witness  in  this  case  refreshed  his  memory 
by  the  same  sort  of  memorandum  as  that  with  which  La- 
roche  refreshed  his  memory  in  the  Duchess  of  Kingston's 
(c).     In  Tanner  v.  Taylor,  (which  is  cited  in  Doe  v. 
ins,)  the  witness  attempted  to  refresh  his  memory  from 
^  copy  of  the  day-book,  and  it  was  said,  that  ''  if  he  could 
•^wcar  positively  to  the  delivery  from  recollection,  and  the 
I^^per  was  only  to  refresh  his  memory,  he  might  make  use 
'^^it"    [Patteson,  J,    If  the  witness  could   swear  to  the 
^^livery  from  recollection,  I  do  not  see  how  he  could  tmnt 
^■^e  memorandum.     Doe  v.  Perkins  only  decided  that  the 
^'^inal  memorandum  must  be  produced.]    Tanner  v.  Tay^ 
^'13  merely  cited  to  shew,  that  under  certain  circumstances 
^  witness  may  refer  to  a  memorandum  made  by  another. 
I  ^Qunton,  J.  The  memorandum  must  carry  about  it  some 
^arks  of  authenticity.']     The  entry  in  the  ledger  was  in 
^^t  an  original  memorandum,  and  not  a  copy  from  the 
^^ste  book.     The  entry  in  the  ledger  being  written  in  the 
v^^^sence  of  the  witness,  and  afterwards  checked  by  him, 
^^  as  authentic  as  if  it  had  been  made  by  him. 
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Xiord  Denman,  C.J. — It  is  quite  clear  that  the  Secon- 
^^»y  was  mistaken.     The  book  referred  to  was  not  a  copy. 
^^  contained  an  entry,  made  in  the  presence  of  the  witness, 
^^ting  a  fact  which  had  occurred  so  recently,  that  the  wit- 
is  could   not   be  mistaken  as  to  the  accuracy  of  such 
itement.    He  might  therefore  look  at  the  entry  to  refresh 
^^  memory. 


(a)  2  Campb.  112. 
(h)  9  Cbitty*s  Rep.  184. 


(c)    11   State  Trials,   ^55;    20 
Howell*s  State  Trials,  355. 
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TauntoNi  J. — It  appears  that  |be  witaestt  on  tkU  and 
e?ery  other  evening,  read  over  the  entry  in  the  ledger  widi 
the  original  entry,  and  checked  it.  If  be  did  that^  the  enUy 
read  by  him  was  the  same  as  if  he  had  made  it  himself. 

Pattbson,  J. — On  the  last  ground,  I  concur.  I  pro- 
test, however,  against  the  doctrine,  that  a  copy  of  a  nema- 
raudum,  made  by  a  witness,  may  be  made  use  of  to  refresh 
his  memory.  The  rule  that  the  best  evidence  must  be  pro- 
duced, appliea  to  a  memorandum  to  refresh  the  neoMry 
of  a  witness  as  well  as  to  every  thing  else. 

Rule  absolute  (a). 
(a)  See  Maugham  v.  Hubbard^  3  M.  &  R.  5;  8  B.  Is  C.  14. 


An  annuity 
deed,  the 
memorial  of 
which  does 
not  set  forth 
with  precision 
the  form  in 
which  the  con- 
sideration was 
paid,  is  void. 

The  inaccu- 
racy of  a  state- 
ment in  the 
memorial  may 
be  brought  be- 
fore the  Court 
bj  affidavit,  as 
a  ground  for 
setting  aside 
the  securities. 


Lewis  and  Wife  v.  Hooper. 

IN  Trinity  term  a  rule  nisi  was  obtained  by  Hmmfrty,  to 
set  aside  an  annuity  deed,  on  two  grounds;  one  of  wkich 
was,  that  part  of  the  consideration  money  having  been  paid 
in  notes  of  a  provincial  bank,  they  were  falsely  described  in 
the  memorial.  The  memorial  described  this  pari  of  rile 
consideration  to  have  been  paid  in  notes  of  the  Governor 
and  Company  of  the  Bank  of  England.  The  aflUavits 
closed  the  following  circumstances : — 

Hooper,  in  consideration  of  500/.,  by  indenture, 
date  the  21st  June,  1828,  granted  an  annuity  to  the  ph 
tiffs  of  56/.  IQi-.  Id,,  for  99  years,  if  J.  Z.  (the  wife)  shouh 
so  long  live.     The  consideration  money  was  not  paid  i 
bank  notes,  but  in  the  following  manner: — 54/.  in  netc 
of  a  Worcester  bank;  46/.  was  deducted  by  the  attorns 
who    prepared    the   deed,   for  his   charges;   and   for 
remaining  400/.  a  note  was  given  by  the  grantee,  payal 
one  week  after  date  at  Messrs.  Curtis,  Robarti  8c  Co/*^ 
which  was  dishonoured;  and  afterwards  a  cheque  for  <i 
amount,  on  Berwick  &  Co.,  bankers,  Worcester^  was  gii 
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md  duly  paid*     Within  a  year  after  the  making  of  the         1834. 
indeoture,  the  grantee  repurchased  one-half  of  the  annuity 
for  250/. 

R*  Vi  Richards  now  shewed  cause.    This  is  an  applica- 

tixm   founded  on   the  6th  section  of  63  Geo.  3^  c«  141, 

nfhich  authorizes  this  Court/  in  certain  cases,  to  order  a 

deed,  whereby  an  annuity  is  granted,  to  be  cancelled,  and 

Ck  judgment^  if  any  has  been  entered,  to  be  set  aside. 

rrhia  is  an  application  to  the  ducreiion  of  the  Court     It  is 

vAidu  when  nearly  six  years  have  elapsed,  and  after  a  part 

mA  the  annuity  has  been  repurchased  by  the  grantor.     Bar^ 

in  ▼.  Qamson  {a).   Cook  v.  Tower  {b),  and  Oirdlestone  v. 

JlUan  (c)»  all  establish  that  the  6th  section  gives  the  Court 

«  discretionary  power.     But  if  the  Court  does  set  aside  the 

^d,  they  will  at  all  events  impose  terms.     In  Mootham  ▼. 

£ow(d),  the  attorney  for  the  grantor^  at  the  time  of  the 

payment  of  the  consideration  money,  had  kept  an  unrea- 

Suable  part  thereof  for  the  expense  of  the  deed)  and  it  was 

iield  that  this  was  no  ground  on  which  the  Court  would  set 

^ide  the  annuity ;  and  in  that  case  it  was  said,  that  the 

titne  of  the  statute  of  limitations  having  passed,  gave  the 

Parties  a  quietus.    Gorton  v.  Champneys  (e),  Williamson  v. 

Chold{f),  Henry  v.  Taylor  (g),  Cation  v.  Porter  (h),  Jones 

^.  SUbenekildi  (i),   Finley  v.  Gardner  {k),  are   all  cases 

^here  the  Court  thought  right  to  impose  terms.^ 

Humfrey,  in  support  of  the  rule*     Length  of  time  is  cer- 
Winly  not  ■  quietus  to  the  parties,  as  in  Drake  v.  Rogers  (/) 

(0)  4  fiam.  &  Alders.  281.  588. 

ft)  1  tannt  S79.  (h)  «  Bingh.  370;  9  B.  Moore, 

(c)  9  DowL  &  Byl.  150;    1  703. 

Barn.  &  Cress w.  6L  (i>  4  Bingh.  26;  13  B.  Moore, 

{d)  rTaant.  596.  113. 

(e}  1  Bingh.  287;  8  B.  Moore,  (ft)  9  Dowl.  &  Ryl.  207:    6 

ioik  Bnm.  &  Cressw.  165. 

(/)  1  Bingh.  234;  7  B.  Moore,  (/)  2  Brod.  &  Bingh.  19;  4  B. 

319.  Moore,  402. 

ig)  3Biiiglb.l77;  10  B.Moore, 
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an  annuity  deed  was  set  aside  after  a  lapse  of  eleven  jears. 
The  memorial  in  this  case  does  not  truly  set  forth  the 
mode  in  which  the  consideration  money  was  paid ;  and  this 
is  a  fatal  objection  to  the  deed.  The  affidavit  states  that 
the  greater  portion  of  the  consideration  money  was  paid  in 
a  cheque,  and  not  in  Bank  of  England  notes,  as  the  memo- 
rial states.  The  2d  section  enacts  imperatively,  that  if  the 
consideration  is  not  truly  stated,  the  deed  shall  be  void ; 
Faircloth  v.  Gurney  (a).  [Lord  Demnau,  C.  J.  Your  affi' 
davit  here  states  that  the  consideration  money  is  falsely  set 
forth.  There  the  deed  shewed  it.]  The  intention  of  the 
Annuity  Act  would  be  completely  frustrated,  unless  thb 
was  allowed  to  be  shewn  by  affidavit.  The  most  fraudu- 
lent transaction  might  otherwise  be  valid,  as  the  parties 
would  only  have  to  make  the  deed  correspond  with  the 
memorial.  In  Mouys  v.  Leake  {b),  the  falsehood  of  the 
statement  in  the  memorial  must  have  appeared  by  affidavit. 


Lord  Denman,  C.  J. — The  2d  section  of  the  Annuity 
Act  of  53  Geo,  3,  c.  141,  requires  that  within  thirty  days 
after  the  execution  of  ever}'  deed,  whereby  any  annuity  shall 
be  granted  for  one  or  more  life  or  lives,  or  for  any  term  of 
years  or  greater  estate   determinable  on  a  life  or  lives,  a 
memorial — of  the  date  of  the  deed,  of  the  names  of  the  par- 
ties and  witnesses  thereto,  of  the  person  or  persons  for 
whose  life  or  lives  such  annuity  shall  be  granted,  and  of  the 
person  or  persons  by  whom  the  same  is  to  be  beneficially 
received,  the  pecuniary  consideration  or  considerations  for 
granting  the  same,  and  the  annual  sum  to  be  paid,  shall  be 
inroUed  in  the  High  Court  of  Chancery,  in  the  form  and 
to  the  effect  following,  with  such  alterations  therein  as  the 
nature  and  circumstances  of  any  particular  case  may  rea-* 
sonably  require.     The  act  then  gives  a  form,  and  one  of 
the  columns  of  that  form  is  headed,  ''  The  consideratioiB, 
and  how  paid;^*  and  in  the  column  examples  are  put,  whicli 


(a)  9  Bingh.  C22 ;   2  Moore  & 
Scott,  822. 


(b)  8T.  R.  411. 
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sbew  that  the  legislature  intended  that  the  mode  in  which 
ibe  consideration  was  paid  should  be  set  out  with  exact- 
ness.    The  section  then  goes  on  to  declare,  that  if  this  is 
not  done,  the  deed  ''  shall  be  null  and  void  to  all  intents  and 
purposes."     In  a  variety  of  cases  the  Courts  have  held  that 
the  consideration  must  be  set  out  according  to  the  truth, 
and  that  if  this  be  not  done,  the  deed  is  void.     The  sec- 
tion leaves  nothing  to  the  discretion  o(  the  Court     If  the 
section  only  required  that  the  memorial  should  truly  set 
forth  the  consideration  as  stated  in  the  deed,  we  might,  by 
refereDce  to  the  deed,  ascertain  whether  that  was  done ;  but 
the  act  requires  in  general  terms,  that  the  memorial  shall 
state  the  consideration  for  granting  the  annuity;  and  it  is 

• 

impossible  to  ascertain  that  fact  without  having  recourse  to 
"fficlavits.  If  we  were  to  refuse  to  admit  them  for  this 
purpose,  the  second  section  would  be  virtually  repealed. 
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Taunton,  J.,  Patteson,  J.,  and  Williams,  J.,  con- 
curred. 

Rule  absolute. 


Paddon  v.  Bartlett  and  another  (a). 

^ROWDER,  in  this  term,  had  obtained  a  rule  calling 
upon  Mr.  Hockin,  the  plaintiff's  attorney^  to  shew  cause 
*uy  he  should  not  deliver  over  to  Messrs.  Egan  and  Water- 
^^  the  defendants'  attorneys,  the  postea  in  this  cause,  and 
^v  he  should  not  pay  the  costs  of  this  application  (&). — 


(^)  This  case  was  determined 
'™Uje(B|/  Jay  of  term,  contrary  to 
^  f^e  not  to  hear  matters  of  law 
^'^thelastdayofterm. 
^*)  Qmere,  whether  the  rule 
*^d  Dot  have  been,— to  amend 


the  postea  according  to  the  learned 
judge's  notes,  by  entering  a  verdict 
for  the  defendants  upon  so  much 
of  the  second  issue  as  related  to 
the  first  2i  years,  or  to  the  first  14 
years  of  the  term. 


}!^^  the  1420/.  had  accrued  before  the  assignment :  verdict  for  the 
r^  issue,  aud  for  the  defendant  upon  the  second : — Held,  that  the 
"^^M  to  the  postea  (c). 

(c)  Vide  tamen  pat,  324  note  (6). 


To  debt  for  20 
years'  rent,  at 
80/.  a  year, 
upon  a  lease, 
the  defendant 
pleaded  the 
statute  of 
limitations; 
and  further 
as  to  1420/., 
part  of  the  de- 
mand, that  17i 
years  ago  the 

Slaintiff  by 
eed  assigned 
his  reversion, 
and  that  no 

Slaintiff  upon 
efendaot  was 
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pittM  hafflol  bMn  n^rned  to  the  M90CMt«|  or  sent  to  tkt 
ofice  of  M ftttn«  Egan  and  Waierman. 

Newmam  tbewed  cause*    The  defendants  established  theit 
defence  to  the  extent  of  part  only  of  the  demand.  The  third 
plea,  (theiatne  raised  upon  which  was  foond  for  the  defend* 
antfl^  applied  only  to  14£0/.;  whereas  the  demandjas  laidiand 
as  pnm&  facie  proved  by  the  production  of  the  deed,  was 
l600/«     Upon  the  face  of  the  record  the  plaintiff  has  esta- 
blished his  claim  to  the  extent  of  ISO/.,  being  the  residue  of 
l(iOO/«y  after  deducting  14^/.;  and  consequently  he,  and 
mot  the  defendants,  is  entitled  to  the  postea. 

Cromder,  contrJL     The  plea  of  the  statute  of  limitations 
denied  any  cause  of  action  within  six  years ;  but  as  it  ap* 
pcared  by  the  production  of  the  existing  lease  that  the  rent 
had  been  accruing  annually  dniing  the  last  six  years^  that  issue 
vas  of  course  found  for  the  plaintiff;  and  had  there  been  no 
^4er  plea  covering  the  last  six  years  the  verdict  must  have 
i'een  entered  for  a  debt  to  the  amount  of  the  rent  for  thai 
period,  and  damages  for  the  detention  of  it.     But  the  third 
W^a  sets  out  an  asstgumeut  of  the  reversion,   f7|  years 
^foro  iAs  expiration^  and  the  issue  on  that  plea  was  found 
'^r  the  defendant ;  consequently  the  result  on  the  whole  re- 
cord is,  that  the  plaintiff  is  entitled  to  no  damages,  because 
^(aertf  was  no  debt  due.   Although  the  plea  of  the  statute  was 


9ti 


1884. 


i  z  jeais  ;    tbirdlj,  that  the  awigci* 

was  the  deed  of  the  plaintiff^ 

tiast  the  jury  atseseed  the 

of  the  plaintiff  at  It.  for 

IJm  dtaenoon  of  the  debt,  t.  e, 

laolk,  bang  that  portion  of  the 

^bt  deflunded  which  was  confess- 

^  by  the  third  plea,  and  which  re- 

mainsd  iuiioipa|ned  by  the  general 

&idiog  of  the  jary  upon  the  first 

and    aseead  iamiea.      The  jury 

wedd  he  boned  in  law  to  find 

a^ai  deoMiiSy  (post,  Ml  (a) ;)  and 

as  BODo  were  proved,  the  proper 


course  would  be  for  the  assoeiatS 
to  enter  a  finding  of  It.  damages» 
But  though  the  judgment  of  the 
Court,  upon  the  finding,  wodd 
necessarily  be— that  the  plaintiff 
do  recover  the  sum  of  180/.,  parcel 
of  the  debt  demanded,— «it  was 
irregular  to  introduce  that  sum 
into  the  ^of/ea,— as  it  would  form 
no  part  of  the  finding  of  the  jory^ 
any  more  than  in  the  case  of  an 
action  of  debt  on  bond,  wiCh  no 
other  plea  than^  noa  tSC  foctoaii 
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separately  pleaded  from  the  other  pleas,  the  effect  must  be 
precisely  the  same  as  if  there  had  been  but  one  plea,  which 
would  have  run  thus ;  as  to  the  first  14  years,  the  statute  of 
limitations ;  and  as  to  the  last  six  years,  the  assignment  of  the 
reversion  17|  years  ago.  The  true  effect  of  finding  in  Ah 
vour  of  the  plaintiff  the  issue  on  the  plea  of  the  statute  of 
limitations  is  only  that  he  is  entitled  for  the  last  six  years,  all 
previous  rent  being  covered.  But  by  finding  for  the  de- 
fendants on  the  third  issue^  the  jury  have  found  that  as  to  die 
last  six  years  and  upwards,  the  plaintiff  is  not  entitled  to  re- 
cover^ by  reason  of  the  assignment  of  the  reversion.  Look- 
ing therefore  at  the  whole  record,  it  will  appear  that  die 
defendants  have  answered  the  claim  for  rent  to  the  whole  ex- 
tent. [Patteson^  J.  Who  entered  the  finding  of  damages?] 
It  is  believed  that  it  was  entered  by  the  plaintiff's  attorney. 
[Taunton^  J.  This  is  an  action  of  debt,  and  therefore  the  da^ 
mages  entered  are  only  one  shilling;  but  the  associate  alone 
has  a  right  to  do  that.  If  the  entry  of  Is  damages  (a)  was 
made  by  the  plaintiff's  attorney,  he  has  done  a  thing  equally 
wrong  in  principle  as  if  he  had  entered  lOOOZ.  damages.] 


Lord  Denman,  C.  J. — We  are  of  opinion  that  the  rule 
must  be  made  absolute  to  the  full  extent.  The  defendants 
established  their  defence,  and  were  entitled  to  the  postea. 


(a)  Without  a  finding  of  some 
damages  and  costs,  the  verdict 
would  have  been  imperfect,  {Ben-- 
thanks  case,  11  Co.  Rep.  56  a.) 
and  before  the  passing  of  6  Geo,  4, 
cap.  50,  the  omission  could  not 
have  been  supplied  by  writ  of  in- 
quiry, as  such  a  proceeding  would 
have  ousted  the  party  of  his  aU 
taint,  (Ibid.  And  see  Cheyneff*i 
cote,  10  Co.  Rep.  118  b ;  Herbert 
¥•  Waters,  Cartli.  362 ;  Kynaston 
V.  Mayor  of  Shrewsbury,  2  Stra. 
1052;    1  Wms.  Sound.  195  b). 


Rule  absolute  (&). 

But  as  writs  of  attaint  are  taken 
away  by  that  statute,  sect.  60,  it 
would  seem  that  all  defects  in 
verdicts  may  now  be  remedied  by 
writ  of  inquiry,  without  awarding 
a  venire  de  novo,  (and  thereby  dis- 
turbing that  which  is  well  found) 
except  as  to  matters  directed  to 
beinquiredof  (as  in  replevin  ander 
J  7  Car,  2,  c.  7,)  by  the  jury  im- 
panelled to  try  the  issue. 

(6)  This  decision  isprobaUj  in 
accordance  with  the  meriit  of  the 
case,  as  they  were  presented  al 
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nisi  prios,  bot  it  does  notseem  to  be 
warranted  by  the  finding  of  the 
jofjy  as  disclosed  by  the  defend- 
ants' affidavit.    If  upon  the  issue 
joined  on  the  statute  of  limita- 
ooos,  the  plaintiff  proved  no  ac- 
linowledgment  reviving  the  whole 
liability^  the  verdict  on  that  issue 
ought  to  have  been  entered  for  the 
f4aintiff  as  to  the  hut  six  yeart^ 
and  as  to  so  much  (if  any)  of  the 
by-gone  rent  as  the  defendants  had 
^knomUdged  within  six  years,— 
uid  for  the  defendants  as  to  the 
4dd  rent  nnaeknowUdged.     If  the 
iiu  Sj  years'  rent  had  been  in  the 
Utterpredicaroent,  the  whole  claim 
^oald  have  been  barred  by  the 
verdicty  viz.  SJ  years  by  the  sta- 
tute of  limitations^  and  17}  years 


by  the  assignment.    On  the  other 
hand,  if  the  plaintiff  proved  a  dis- 
tinct legal  recognition  of  the  whole 
within  six  years,  the  entry  of  the 
verdict  on  the  second  issue  gene- 
rally  for  the  plaintiff,  was  correct; 
and  in  that  case  the  verdict  upon 
the    last  issue  would  neithei-  in 
form   nor  in  substance   establish 
any  justification  of  the  non-pay- 
ment of  the  2|  years'  rent  accruing 
due  before   the  assignment;    the 
liability  in  respect  of  which   Q^ 
years'    rent   was    not    otherwise 
contested  by  the  defendants  than 
by  the  first  plea  and  that  part  of 
the  second  plea  which  applied  to 
the  earliest  portion  of  the  rent, — 
all  which  was  found  against  them. 


1834. 


Paddon 
Bartlbtt. 


MEMORANDA. 

Trinity,  Vacation,  and  Michaelmas  Term,  1 834. 

^ih  Charles  Christopher  Pepys,  Knt.  His  Majesty's  Solici- 
^^  General,  was  appointed  to  the  office  of  Master  of  the 
**oll8,  vacant  by  the  death  of  Sir  John  Leach,  Knt. 

He  was  succeeded  in  the  office  of  Solicitor  General  by 
^^rt  Mounsey  Rolfe,  Esq. 

His  Majesty  was  pleased  to  appoint  William  Erie,  and 

^^erick  Thesiger,  Esqrs.  to  be  his  counsel  learned  in  the 

^^  and  Matthew  Davenport  Hill,  Esq.,  received  a  patent 

|>recedence  to  rank  next  after  Mr.  Thesiger^ 

On  a  subsequent  day  in  the  vacation,  his  Majesty  was 

i*!^^..^  to  appoint  Cresswell  Cresswell,  Esq.  his  counsel 


led  in  the  law. 

In  Michaelmas  term,  these  gentlemen  were  respectively 
^^^ied  open  to  take  their  seats  within  the  bar  of  the  several 


iirts. 
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MEMORANDA. 

Michaelmas  VacatioUt  1834-5. 

In  the  course  of  this  vacation,  Henry  Lord  Brougham 
resigned  the  office  of  Lord  High  Chancellor  of  Great  Bri- 
i^iUp  pnd  was  succeeded  by  John  Singleton,  Lord  I^fnd' 
hurst f  who  resigned  the  office  of  Lord  Chief  BarpQ, 

Sir  James  Scarlett,  Knt«  was  appointed  to  the  office  of 
J/>rd  Chief  Baron,  and  was  called  to  the  degree  of  the 
Coif,  and  gave  rings  with  the  motto 

He  was  shortly  afterwards  raised  to  the  dignity  of  the 
Peerage,  by  the  title  of  Baron  Abinger. 

Lord  Plunket  resigned  the  office  of  Lord  High  Chan- 
cellor of  Ireland,  and  was  succeeded  by  Sir  Edward  Bur^ 
temhaw  Sugdcu,  Knt. 

Sir  John  Campbell,  Knt.  and  12.  Af.  Rolfs,  Esq.  resigned 
the  offices  of  Attorney-General  and  Solioitor-Geoeral  to 
bis  Majesty,  and  were  succeeded  in  their  respectift  oAees 


Memor^da. 
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by  Frederick  Pollock  aud   William  Webb  Follett,  Esqri.       1934^5. 
who  reci^ived  the  honour  of  Knighthood. 

Hif  Maje«ty  wos  pl^aised  to  appoint  WUliam  Burge, 

Daniel  Wok^ld,  Henry  John  Shepherd,  Chrisiopher  Tevi^ 

pU,  Walker  Skirrow,  John  Miller,  C>  H,  Barber,  George 

Spence,  Thomas  Joshua  Piatt,  Fitftroy  Kelly,   Richard 

Toftii  Kindersley,   Edward  Jacob,  and  James  Wigram, 

£«qr8.  hif  counsel  learned  in  the  law*    They  were  in  the 

course  of  Hilary  term  severally  called  within  the  Bar  of  tbe 

feipcctife  Courts, 

Hilary  Term,  1835, 

On  the  night  of  Sunday  the  11th  January,  being  the  day 
previous  to  that  on  which  the  business  of  the  term  com- 
menced, Mr.  Justice  Taunton  died,  at  his  house  in  Russell 
Square.  He  was  succeeded  in  his  office  of  one  of  the 
Justices  of  his  Majesty's  Court  of  King's  Bench,  by  John 
^^bf  Coleridge,  Esq.  Serjeant  at  Law,  who'  shortly  after- 
^^8  received  the  honour  of  Knighthood. 

Patteson,  J.  sat  in  the  Bail  Court  during  this  term. 


^m 


DoDsoK  V.  Mackey. 

'^SSUMPSIT,  (before  the  new  rules  came  into  opera-  In  a  letter 

^^,)  by  the  drawer  against  the  acceptor  of  two  bills  of  pia'ntiffwithrn 
^^^bange  for  50/.  each,  falling  due  in  October,  1826,  and  six  years,  the 

^uary,  1827.     Pleas ;  the  general  issue  and  the  statute  says, "  I  can 

Y^  never  be 

^^Ppy  until  I  have  not  only  paid  you  every  thing,  but  all  to  whom  I  owe  money;*'  and. 
Your  accoant  is  quite  porrect;  and  Oh!  that  I  were  now  goip^  to  enclose  you  the 
^^unt  of  it.^    Held,  that  this  was  evidence  to  go  to  the  Jury  of  an  acknowledgment, 
^V  the  CAse  out  of  the  statute  of  limitauons. 

Had,  that  such,  promise,  acconipanied  by  this  expression,  '<  It  is  impossible  to  state 
ts  ywi  what  will  be  dona  in  my  affairs  at  present;  it  is  difficult  to  know  what  will  be 
hm,  but  inuDediately  it  is  settled,  you  shall  be  informed;"  is  an  absolute  unconditional 
jiroonsa,  and  not  a  qualified  or  conditional  promise. 

Whetbtr  proof  of  such  ieUers,  togjttber  with  proof  of  a  bill  drawn  more  than  six 
yeafsepoybf  ths  plaintiff  on  the  defendant,  and  accepted  by  the  latter,  would  entitle 
the  plainds  to  recoter  more  than  nominal  damages,  quare. 
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of  limitations.  At  the  trial  before  Lord  Denman,  C.  J.  at 
the  last  sittings  in  London,  the  plaintiff  first  produced  the 
bills,  and  proved  the  acceptance.  He  then  put  in  two 
letters,  written  and  signed  by  the  defendant,  and  dated  re- 
spectively the  21st  April,  1828,  and  22d  November,  1830, 
for  the  purpose  of  shewing  an  acknowledgment,  so  as  to 
take  the  case  out  of  the  statute.  The  first  of  these  letters 
was  addressed  to  the  plaintiff,  and  after  adverting  to  a 
letter  received  by  him  from  the  plaintiff,  but  which  was 
not  in  evidence,  it  contained  the  following  (among  other) 
expressions :  *'  I  can  never  be  happy  until  I  have  not  only 
paid  you  every  thing,  but  all  to  whom  I  owe  money.  It 
is  impossible  to  state  to  you  what  will  be  done  in  my  affairs 
at  present.  It  is  difficult  to  know  what  will  be  best,  but 
immediately  it  is  settled  you  shall  be  informed;"  and, 
^'  your  account  is  quite  correct;  and,  Oh!  that  I  were  now 
going  to  enclose  you  the  amount  of  it."  The  other  letter, 
which  was  addressed  to  a  Mrs.  W,,  inclosing  a  remittance 
on  account  of  a  debt  due  by  the  defendant  to  Mrs.  TF.,  and 
in  allusion  to  a  debt  due  to  a  Mrs.  G.,  and  threatened  pro- 
ceedings by  that  lady,  said,  ''  If  she  will  only  have  patience, 
I  will  in  time  pay  every  farthing,  as  also  Miss  Dodson,  (the 
plaintiff,)  what  I  am  indebted  to  her."  It  being  left  to  the 
jury  to  say,  whether  the  letters  amounted  to  an  acknow- 
ledgment of,  and  an  absolute  promise  to  pay,  a  debt;  and  if 
so,  whether  the  acknowledgment  was  of  a  debt  to  the 
amount  of  the  bills, — the  plaintiff  had  a  verdict  for  140/.; 
but  the  learned  Chief  Justice  gave  the  defendant's  counsel 
leave  to  move  for  a  nonsuit,  or  to  reduce  the  amount  given 
by  the  jury  to  nominal  damages  only. 


Wordsworth  now  moved  accordingly. 

I.  The  defendant  is  entitled  to  a  nonsuit.  There  was 
no  sufficient  and  unqualified  acknowledgment  to  take  the 
case  out  of  the  statute.  If  there  was  a  sufficient  acknow- 
ledgment ^  there  was  no  promise  to  pay.  And  if  there  was 
a  promise  to  pay,  it  was  a  conditional  or  qualified  promise; 
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whereas  the  promise,  as  laid  in  the  declaration,  was  absolute; 
Fearn  v.  Letm  (a),  Haydon  v.  Williams  (b),  Brigstocke  v. 
Smith {c).  Even  in  a  case  where  there  was  a  composition 
deed,  which  had  been  executed  by  a  defendant,  and  in  the 
recital  of  which  it  was  acknowledged  that  there  was  a  debt 
<lae  fix>m  the  defendant  to  the  plaintiff, — not,  however,  spe- 
«fjing  the  amount, — it  was  held  that  there  was  no  sufficient 
acknowledgment  to  take  the  case  out  of  the  statute ;  JCe/i- 
:mett  V.  Milbank  (d). 

II.  Supposing,  however,  that  the  letters  constitute  a 
sufficient  acknowledgment  and  promise  to  pay,  to  take 
the  case  out  of  the  statute,  still,  as  there  was  no  amount 
specified,  the  plaintiff  could  recover  no  more  than  nominal 
damages.  Dickenson  v.  Hatjield  (e)  is  upon  this  point  a 
stronger  case  than  the  present. 

Lord  Denman,  C.  J. — It  was  left  to  the  jury  to  say 

whether   these  letters  amounted   to   an   acknowledgment, 

and  a  promise  to  pay  an  existing  debt,  and  the  jury  decided 

fiiat  it  was  so.     My  brothers  agree  with  me  that  it  was 

properly  so  left.     There  can  be  no  doubt  that  the  first 

letter  contained  a  sufficient  promise.     It  was  also  put  to 

die  jury  to  say,  whether  the  promise  was  conditional,  and 

they  decided  rightly,  as  we  think,  that  it  was  not  so.     There 

is  no  ground,  therefore,  for  entering  a  nonsuit. 

But  upon  the  second  point  we  must  take  time  to  con- 
sider. The  case  of  Dickenson  v.  Hatjield,  which  was 
decided  by  Lord  Tenterden,  is  certainly  very  like  the  pre- 
^^^t  case.  I  own  that  I  should  have  had  no  doubt,  but  for 
^'^^t  case,  that  the  question  was  for  the  jury. 

-t^iTTLEDALE,  J.  and  WiLLiAMS,  J.  concurred. 

Rule  for  a  nonsuit  refused. 

t^  C^^  6  Btngh.  349;  4  Moore  &  (c)  1  Crompt.  &  Mees.  483. 

^>^ie,  1.  (</)  8  Bingh.  38;    1  Moore  & 

»^  C^)  7  Bingli.  163;  4  Moore  &  Scott,  J02. 

^>iie,  811.  (e)  5  Carr.  &  Payne,  46. 

"^OL.  IV.  Z 


329 

1835. 


DODSON 

V. 

Macket. 


330  OASES  ly  THE  KING'S  BENCH, 

18S5.  On  a  subsequent  day  in  the  term,  Lord  Denman,  C.  J* 

^^^^'^^^  said  that  upon  the  second  point,  the  Court  thought  that 

V,  there  ought  to  be  a  rule  for  a  new  trial,  or  to  reduce  the 

Macksy.  verdict  to  one  for  nominal  damages. 

Rule  nisi  accordingly. 


Frankum  V,  The  Earl  of  Falmouth  and  othera. 

Under  the        C/ASE.    The  declaration  stated  that  the  p1ainti£f  was  law- 

^i^n^l^*    t  fully  possessed  of  a  water  grist  mill,  with  the  appurtenants, 

guUty"  plead-  and  by  reason  thereof  was  entitled  to  have  and  enjoy  a 

ed  to  a  ec  a-  ^j^j^^j^  watercourse,  which,  until  the  diversion  of  it  there- 
ration  in  cat€ 

for  the  wrong-  inafter  mentioned,  was  accustomed  to  flow,  and  still  ought 
ofwaterfrom   ^^  ^^^>  ^^  ^^^  plaintiflF's  mill,  to  supply  the  same  with 

the  plaintiff's    water  for  working,  using,  and  enjoying  the  same :     But 

mill,  puts  in  ,   r      1  .  •  •       •        1-1  1 

issue  the  mere  the  defendants,  contrivmg  oCc.  higher  up  the  watercourse 

/aci  of  the  di-    ^j^^^^  ^j^^  plaintiflF's  mill,  wrongfully  diverted  large  quanti* 
not  its  vprong'  ties  of  the  water  of  the  watercourse  from  and  out  of  its  ac* 
The^ore"^    customed  and  proper  course,  and  away  from  the  plaintiff's 
where  the  fact  mi]],  and  hindered  and  prevented  a  large  part  of  the  water 
sion  was  f**^"^  flowing  along  the  accustomed  and  proper  course  to 

proved,  but       the  mill,  and  from  supplying  the  same  with  water  for  the 

the  plaintift  .  .         o         ,  i.  , 

failed  to  shew  necessary  workmg,  &c.  thereof,  as  the  same  ought  to  have 
his  right  to       done,  and  otherwise  would  have  done :   And  by  reason 

the  water,  the  *  ^      -»*•  wm 

Court  ordered  thereof,  &C. 

which  had'  "^^^  defendants   pleaded,  first,  not   guilty;   secondly, 

been  entered     that  the  plaintiff  ought  not,  by  reason  of  the  possession 
ant  on  the     "  ^f  ^^^  said  millf  to  have   had  and   enjoyed  the   benefit 

issue  of  "  not 

guilty,^'  to  be  set  aside,  and  a  verdict  to  be  entered  for  the  plaintiff,-»bat  wfUkmU 

damages. 

Where,  in  a  declaration  in  case  for  diverting  a  stream,  the  plaintiff  entided  himself 
to  the  water  as  owner  of  a  miil,  and  it  appears  in  evidence  that  he  was  entitlvd  oqI?  as 
owner  oflandy  the  judge  refused  to  amend  the  declaration  by  adapting  it  to  the  proof. 

And  the  Court  refused  to  give  judgment  for  the  plaintiff  upon  an  indorsement  of  tbe 
facts  on  the  postea,  under  3  &  4  WtU,  4,  c  42, 
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of  the  water  so  diverted;  thirdly,  that  the  Earl  of  Fal- 
mouth  was  seised  of  land  contiguous  to  the  watercourse, 
at  a  higher  part  of  it  than  the  said  mill,  and  because  the 
^ater  was  penned  back  by  the  plaintiff,  and  by  reason 
thereof  flowed  injuriously  through  the  said  lands,  the  de- 
fendants diverted  it;  fourthly,  that  the  water  which  was 
<liverted  ought  not  to  have  run  and  flowed  to  the  mill. 
The  plaintiff  joined  issue  upon  the  first,  second,  and  fourth 
pleas,  and  as  to  the  third  plea  replied,  that  the  water  was 
not  injuriously  penned  back  by  the  plaintiff. 

At  the  trial  before  Jlderson,  B.,  at  the  Berkshire  summer 
assizes,  1834,  it  appeared  that  the  plaintiff  was  owner  of 
the  land  contiguous  to  the  stream,  and  had,  zmthin  twenty 
years,  erected  a  water  grist  mill  upon  the  stream,  and  had 
appropriated  the  water  for  the  purpose  of  turning  the  mill. 
Talfourd,  Serjt.,  submitted  that  the  defendants  were  enti- 
tled to  a  nonsuit.  He  admitted  that  the  evidence  might 
hive  supported  the  plaintiff's  claim,  if  it  had  been  made 
bjf  him  as  owner  of  the  land,  but  that  having  been  made  in 
respect  of  the  tnill,  the  declaration  was  not  sustained. 
The  learned  judge  was  of  this  opinion,  but  he  refused  to 
nensuit.  Cumood  applied  to  amend  under  3  8c  4  Will.  4, 
c.  49,  8. 23.  His  lordship  refused  to  amend,  but  said  that 
he  would  indorse  the  facts  (which  he  directed  the  jury  to 
find  specially)  upon  the  postea,  in  order  that  the  Court 
might,  under  the  d4th  section  of  3  8c  4  Will.  4,  c  42  (a), 
give  judgment  as  they  should  think  proper.     The  jury 
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1BS5. 


Framkum 

The  Earl  of 
Falmoutk. 


(«)  Which  eaacto  '<Tbat  the 

*>ud  coart  or  judge  «b^l|  and  roavi 

'^  ^j  or  he  think  fit,  in  all  such 

f^'es  of  Tariance,  instead  of  caqs- 

^'^  the  record  or  document  to  be 

^^^nded  as  aforesaid,  direct  the 

^^'y  to  find  the  fact  or  facts  ac- 

^^^iflgto  the  e?ideiice;  and  there- 

*^*^  such  finding  shall  be  stated 

^  Such  record  or  document;  and, 

^^Mrithfttanding  the  finding  on  is- 


8|ie  joined,  the  said  courts  or  the 
court  from  which  the  record  has 
issued,  shall,  if  they  shall  think 
the  said  variance  immaterial  to 
the  merits  of  the  case,  and  the 
mis-statement  such  as  cpuld  not 
have  prejudiced  the  opposite  party 
in  the  conduct  of  the  action  or 
defence,  give  judgment  according 
to  the  very  right  and  justice  of  the 


case. 
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which  18  necessary  to  make  the  act  wrongful.    [PaitesotifJ*        i8S5. 
If  the  word  **  wroDgfully,"  in  the  declaration,  makes  the      '^'^^>^^ 
plea  of  not  guilty  put  in  issue  the  right  of  the  plaintiff,  ^^ 

there  is  an  end  of  our  rule  of  pleading.]      Suppose  that    ^®  ^^^  ^^ 
"  not  guilty"  had  been  the  only  plea  pleaded  in  this  case 
(for  this  is  the  fairest  way  of  putting  the  point),  and  it 
bad  turned   out  in  evidence  that  the  defendants  had  in 
point  of  fact  diverted  the  water,  but  that  there  had  never 
been  any  mill,  ancient  or  modern,  to  which  the  water  had 
been  accustomed  to  flow, — would  the  plaintiff  have  been 
entitled   to   a  verdict?      The   question   is, — whether  the 
subUantial  itgury  is   the    wrongful   diversion    from    the 
vdSA,  ox  i!tk%  actual  diversion.    [Patte$on,J.  I  do  not  think 
that  I  should,  in  the  case  put  by  you,  have  received  evi- 
dence to  shew  that  there  was  no  mill.     The  plea  admits 
that  there  was  a  mill.]      The  substantial  injury  and  the 
ooly  ground  of  action  is,  the  wrongful  diversion.    Unless 
there  be  an  injury  done,   no  action  can  be   maintained 
for    the   diversion ;    and   if  the  declaration   had    omitted 
the    word    '*  wrongfully,"  it   would    have    been    bad    on 
.  demurrer.     The  plea  of  **  not  guilty"  puts  in  issue  that 
which  is  charged  in  the  declaration.     Therefore  if  it  be 
shewn  that  the  water  was  not  wrongfully  diverted,  the  de- 
fence is  established.      [Patteson,  J.  Your  argument  goes 
this  length,  that  by  reason  of  the  use  of  the  word  **  wrong- 
fully" in  declarations  of  this  sort,  it  would  not  be  necessary 
in  any  such  case  to  plead  specially.]     Rule  4  of  the  Rules 
as  to  pleadings  in  particular  actions,  is  in  these  words: 
^  In  actions  on  the  case,  the  plea  of  not  guilty  shall  operate 
as  a  denial  only  of  the  breach  of  duty  or  wrongful  act 
alleged  to  have  been  committed  by  the  defendant,  and  not 
of  the  facts  stated  in  the  inducement  ^  and  no  other  defence 
than  such  denial  shall  be  put  in  issue  under  that  plea.     All 
other  pleas  in  denial  shall  take  issue  upon  some  particular 
fact  alleged  in  the  declaration.'*    Thus  the  plea  is  to  ope- 
rate as  II  denial  of  the  wrongful  act,  and  the  facts  stated  in 
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the  indaternent  only  are  to  be  taken  &)  adtnitted.  [Patie- 
soH,  J.  The  next  rule  ii,  ^'  All  matters  in  concision  and 
aVoidahce  shall  be  pleaded  specially,  as  in  actions  of  iis^ 
^umpsit.]  Several  of  the  exan^ples  given  under  the  p^e«> 
tisding  hile,  and  especially  that  of  the  general  issue,  pleadted 
h)  an  action  for  a  nuisatice  to  the  occupation  of  li  house  by 
carrying  on  an  offensive  trade,  and  to  an  action  for  slander, 
illne  strongly  in  favour  of  the  argument  which  is  now  ofTetisd 
to  the  Court. 


CtthDood  and  CarHngton,  contri.  Nothing  is  put  in 
issue  by  this  plea  but  the  mere  naked  fact  of  th^  diversiob. 
*rhe  wrongful  character  of  that  fact  is  derived  from  the 
inducement,  which  shews  how  the  diversion  was  Wrongfid: 
and  therefore  to  hold  that  the  wrongfulness  was  denied, 
would  be  to  hold  indirectly  that  the  facts  stated  in  the 
inducement  were  put  in  issue.  If  this  be  not  the  effect  of 
the  new  rules,  then  the  case  stands  precisely  as  it  did  be- 
fore they  were  published.  The  second  rule,  on  '*  Gas^," 
shews  that  it  was  intended  by  the  preceding  fUle  that 
nothing  but  the  mere  fact  Which  is  alleged  to  be  Wrongfol 
should  be  put  in  issue  by  the  plea  of  not  gnitty.  The  rule 
itself  says,  that  the  plea  shall  operate  as  a  denial  only  of  the 
wrongful  act  alleged  to  have  been  contttiitted^  whith 
means,  the  iact  alleged  to  have  been  committed,  and  which 
is  stated  to  be  wroligful. 

Lord  Denman,  C.  J.  —  We  will  confer  witb  all  the 
judges,  for  the  purpose  of  security  perfect  uniforinityi 

C«fr.  adv.  vcrft* 


On  a  subsequent  day  in  the  term 

Lord  Denman,  C.  J.,  said — We  hate  conferred  witfc  t\ 
the  judges  upon  the  point  reserved,  and  we  all  Ifatnk 
the  word  '*  wrongfully**  does  not  operate  to  pal  itt  i»a 
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the  circumstance  of  the  act  being  wrongful.      The  rule         1835. 
must  therefore  be  absolute  to  enter  a  verdict  for  the  plain-     ^ 
tiff  upon  the  first  issue,  without  damages.  v. 


iKUM 


Rule  absolute. 


The  Earl  of 
Falmouth. 


Capper  and  others  v,  Danbo. 

JJ ANSON  moved  for  leave  to  enter  up  judgment  on  Where  an  old 
an  old  warrant  of  attorney  executed  in  September,  1825,  J^^^^^as* " 
to  secure  the  retransfer  of  560L,  3   per  cent,  consols,  giveu  to  secure 
which  had  been  advanced  to  the  defendant  by  the  plaintiffs  an  act  (the 
as  trustees  under  his  marriage  settlement,  in  pursuance  of  retransfer  of 

°  ^  stock)  upon 

an  authority  contained  in  the  settlement.     The  retransfer  demand,  the 
was,  according  to  the  defeazance  to  the  warrant  of  attorney,  pe^ussfon'to 
to  be  made  on  demand,     A  demand  had  been  made  shortly  ^Q^^r  "P  j"dg- 
before  the  application,  but  it  appeared  that  the  defendant  of  a  demand 
then  was,  and  6till  continues  to  be,  insane.  ^^^^  whilst 

the  defendant 


was  tniane. 


Danson,  in  support  of  his  motion.     The  plaintiffs  have, 
by  the  demand  which  they  have  made,  complied  with   the 
terms  of  the  defeazance,  as  far  as  the  defendant's  circum- 
stances  permitted.     A  party  can  in  no  case  set  up  his 
iosanity  as  a  defence  to  a  just  claim.     The  present  Is  the 
Caae  of  a  contract  executed — not  a  proceeding  to  enforce 
the  execution  of  a  contract — by  a  lunatic.     It  is  a  matter 
entirely  for  the  discretion  of  the  Courts  whether  they  will 
mHom  jodgmeot  to  be  entered  up;  and  it  is  submitted  that 
iM  it  was  manifest  that  no  fraud  was  contemplated  (the 
application  being  made  on  the  part  of  the  trustees,  with  a 
iriew  to  secure  the  remnant  of  the  defendant's  property  for 
tfie  nse  of  his  family),  the  Court  will,  in  this  case,  hold 
dw  demand  sufficient,  and  permit  judgment  to  be  entered 
tip.    The  plaintiffs  are  willing  that  it  shall,  for  the  greater 
iocurity  of  the  defendant,  be  made  a  part  of  the  rule  now 
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1835.        prayed  for,  that  no  process  against  the  person  of  the  de- 
fendant shall  issue. 


Capper 

V, 

Dam  DO. 


Lord  Denman,  C.  J. — I  think  that  it  is  impossible  for 
us  to  grant  this  rule.  Where  a  demand  is  required  as  a 
preliminary  to  any  step  towards  issuing  execution,  a  de- 
mand in  substance  must  be  made — that  is,  a  demand  upon 
a  party  capable  of  understanding  the  nature  of  the  demand, 
and  of  giving  a  reasonable  answer.  Here,  the  demand 
was  addressed  to  the  body  of  the  defendant,  when  his  mind 
was  absent.  It  might  as  well  be  said,  as  it  seems  to  me, 
that  a  demand  made  to  a  person  whilst  asleep  would  be 
sufficient. 

LiTTLEDALE,  J. — The  Court  cannot  interfere  in  this 
stage.  The  only  course  for  the  plaintiffs  is  to  get  the 
defendant  declared  a  lunatic. 


WiLUAMS,  J.  concurred. 

Rule  refused. 


The  King  v.  The  Inhabitants  of  St.  John,  Hackney. 

A  man  rented  Qj,f  appeal,  an  order,  whereby  Richard  Insledew,  his  wife, 

a  tenement  at  rr      >  o      t   i  i¥     i 

10/.  a  year  in  and  their  son,  were  removed  from  St.  John,  at  Hackney,  to 

pi^wl*  for  8eve"n  ^^'  Leonard,  Shoreditch,  was  quashed,  subject  to  the  opi- 
months,  at  the  nion  of  this  Court  on  the  following  case : 
anordeirfor         ^^^^  March,  1832,  the  pauper  commenced  the  occupa- 
his  removal  to  tion  of  au  entire  house  of  the  yearly  value  of  18/.  in  Hack- 
but suspended  ^^J)  ^od  resided  therein  until  4th  July,   1833,  and  paid  i 


by  reason  of     year's  rent, 
ins  sickness.      '^ 


-U 


-^'^nnpnt.     Afterwards  he  was  removed  to  B.,  bat  r 

^     •■f\  ««oai/lA    until     rlio    Arr>trati/wi   f\f   «nA 


The  King 

V. 


HILAEY  TERM,  V  WILL.  IV.  337 

ISth  October,  1832,  the  pauper  had  become  chargeable  to         isS5, 

Hackney,  and  an  order  of  justices  was  made  for  removing 

him  and  his  family  to  Shoreditch.     The  execution  of  this 

order  wax  on  the  same  day  suspended  by  reason  of  the      St.  John, 

sickness  of  the  pauper,  and  remained  so  suspended  until  the 

13th  February,  1833;  on  which  day  the  pauper  and  his 

family  were  duly  removed  to  Shoreditch,  and  delivered  to 

the  overseers  of  that  parish.     On  the  same  day,  the  pauper, 

after  having  been  delivered  to  the  overseers  of  Shoreditch, 

returned  with  his  fomily  to  Hackney,  and  continued  in  the 

occupation  and  tenure  of  the  same  tenement  until  4th  July, 

1833,  having  held  it  for  a  period  of  sixteen  months  and 

upwards. 
The  question  for  this  Court  is,  whether  (reference  being 

bd  to  the  provisions  of  the  35  Geo.  3,  c.  101,  6  Geo,  4,  c. 

57,  and  1  Will.  4,  c.  18,)  the  pauper  gained  a  settlement  in 

the  respondent  parish  under  the  circumstances  herein  stated. 

If  this  Court  shall  decide  this  question  in  the  negative,  the 
order  of  sessions  is  to  be  quashed ;  if  otherwise,  to  stand 
confirmed. 

Prendergast  and  W.  Clarkson  in  support  of  the  order  of 
sessions.  The  point  intended  to  be  submitted  to  the  Court 
^^9  whether  a  settlement  is  gained  by  renting  &c.  a  tene« 
i^cnt  under  6  Geo.  4,  c.  57,  where  part  of  the  occupation 
^^as  during  the  suspeiision  of  an  order  for  the  removal  of  the 
P^rty  out  of  the  parish  in  which  the  tenement  was  situated. 
[Lord  Denman,  C.  J.  Is  not  the  execution  of  the  order  an 
'^(erruption  of  the  occupation,  so  as  to  prevent  the  gaining 
^' *  settlement?]  In  Rex  v.  Barham{a),  occupation  by 
^^  pauper,  in  the  parish  of  A.,  under  a  hiring  for  a  year, 

^  commenced  before  the  making  of  the  order  of  removal, 
^^  the  party  was  removed  in  pursuance  of  the  order  to 

^  parish  of  B.,  but  returned  on  the  same  day  to  the  parish 
A.,  and  continued  to  occupy  until  the  expiration  of 

(a)  8  Barnw.  &  Cressw.  99. 
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35  Geo.  3  prevents  a  settlement  being  gained  where  a  por- 
tion of  the  residence  has  been  during  the  suspension  of  an 
order  of  removal.  It  is  Very  true  that  this  settlement  could 
not  be  in  the  contednplation  of  the  legislature,  but  at  Ihe 
Mine  time  when  the  act  provides'^diat  no  act  done  by  tiny 
poor  peroon  contuiuing  to  reside  in  ady  parish  under  the  sus^ 
peosion  of  an  order  for  his  removal,  shall  be  effectual  either 
in  the  whole  or  m  part,  for  the  purpose  of  giving  him  a 
•ettleatent  in  the  same^ — it  seems  to  me  that  this  must  ap* 
ply  to  any  settlement  that  could  be  gained  even  by  an  after* 
passed  statute.  It  is  very  ingeniously  argued,  that  as  rest- 
dmce  is  mentioned  in  the  section*  it  cannot  be  taken  to  be 
•ay  one  of  the  acts  intended.  Akiy  thing  done  by  the  party^ 
however,  by  which  a  settlement  could  otherwise  have  been 
gained,  or  which  would  otherwise  have  contributed  to  the 
gaining  of  a  settlement,  is  an  act  done.  On  thit  short 
ground,  I  think  that  no  settlement  was  gained  in  this  case, 
mnd  that  therefore  the  order  of  sessions  must  be  quashed. 

LiTTLBDALE,  J. — ^The  act  must  include  residence.   The 
rttidence  is  the  same  as  an  act  done  during  the  residence. 

Williams  J. — It  is  quite  probable  that  the  legislature 
intended  to  provide  that  where  an  order  of  removal  was  sus- 
pended, the  pauper  should  be  considered  as  in  the  parish  to 
^hich  he  was  ordered  to  be  removed.  It  was  to  be  a  sort 
^i  neutral  residence,  as  far  as  the  gaining  of  settlement  was 
concemedk 
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1835. 
The  King 

V. 

St.  John, 
Uackmst. 


Order  qnashed. 


340 


CAS£S  IN  THE  KING  S  BENCH, 


1835. 


The  Court 
will  not  grant 
a  habeas  cor- 
pus for  the 
purpose  of  en- 
abling a  party 
in  the  custody 
of  the  sheriff 
to  gp  to  a 
county  of 
which  he  is  a 
freeholder, 
and  vote  at  a 
general  elec- 
tion. 


Ex  parte  Jones. 

JUAULE,  on  ISth  January,  moved  for  a  habeas  corpus 
to  bring  up  the  body  of  Jones,  who  was  in  the  custody  of 
the  sheriff  of  Hereford,  under  sentence  of  imprisonment 
for  a  misdemeanor, — upon  an  affidavit,  which  stated  that 
he  was  a  freeholder  of  the  county  of  Radnor,  and  was  de- 
sirous of  being  allowed  to  go  to  give  his  vote  at  the  poll 
expected  to  be  taken  on  the  17th  instant. 

Lord  Denman,  C.  J. — We  think  that  there  is  no  foun- 
dation for  this  motion.  A  similar  application  was  made  to 
me  some  time  ago  in  chambers,  and  I  then  inquired  whe- 
ther there  was  any  precedent  for  taking  such  a  course,  and 
I  found  that  there  was  none. 


LiTTLEDALE,  J. — There  is  no  precedent;  and  the  coo- 
sequence  of  granting  the  rule  prayed  for,  would  be  to  ex- 
pose the  sheriff  to  an  action  for  an  escape;  for. the  party 
at  whose  suit  the  applicant  is  in  custody  might  dispute  the 
authority  of  the  Court. 


Williams,  J.  concurred. 


Rule  refused  {a). 


(a)  As  to  writs  of  habeas  corpus 
issued  for  the  bringing  up  of  pri- 
soners for  special  purposes,  see 
Brown's  Pract.  £xch.  428;  2  Lill. 
Pra.  Reg.  3 ;  Attorney-General  v. 


Fadden,  1  Price,  403;  Attorn^ 
General  v.  Hunt,   9  Price,  147,  ^ 
ridd*8  Pract.  9th  ed.  1073;  Mann.,  j 
EiLch.    Pract.    2d   ed.    Rerenoe^j 
Branch,  32,  33. 
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1835. 

The  King  v.  The  Inhabitants  of  Harborne, 

Staffordshire. 

Upon  appeal,  an  order  for  the  removal  of  Ann  Smith,  Where,  upon  a 
the  wife  of  Henry  Smith  (who  had  deserted  her),  from  the  validity  of 
Harborne,  Staffordshire,  to  East  Haddon,  Northampton-  UJJJJ^^  - 
shire,  was  quashed,  subject  to  the  opinion  of  this  Court  C.,  it  appears 
upon  the  following  case: — ^The  respondents  proved,  that  J^fe  jj.*^*^' 
Henry  Smith,  being  settled  in  East  Haddon,  married  the  alive  in  a 
pauper  on  the  I  Uh  April,  1831,  and  afterwards  deserted  se'days^fore 
her.    The  appellants  then  proved,  that  on  the  4th  October,  ^^e  second 
1821,  Henry  Smith  had  married  one  Elizabeth  Meadows,  sessions  or  a 
and,  iu  order  to  shew  that  she  was  alive  at  the  time  when  4.^7  •^*'^?^* 

.  ned  in  finding 

he  married  the  pauper,  called  the  father  of  Elizabeth  ;-^  the  second 
who  proved  that  his  daughter  and  Henry  Smith  continued  l^Jf^*^^  ^ 
to  live  together  till  1825,  when  he  left  her,  and  she  went     Neither  the 
into  Northampton  hospital ;  that  he  had  since  received  se-  ju^y^  trying  an 
^eral  letters  from  her,  dated  from  Van  Diemens  Land :  and  *""®.®*  ^?  ^^^ 

validity  of 

he  produced  a  letter  dated  Hobart  Town,  17  March,  1831,  such  a  mar- 

^bich  he  proved  to  be  in  her  hand-writing.     The  sessions  V^^\^^ 

■^  ^         ,  ^  bound  to  pre* 

received  the  letter  in  evidence,  and  quashed  the  order.  nfmetheaeatli 

The  question  for  the  opinion  of  the  Court  is,  whether  5^^'^^^ 
the  sessions  were  justified  in  presuming  that  Elizabeth,  the  innocence  cf 
first  wife  of  Henry  Smith,  was  alive  at  the  time  of  his  tractinga* 
marriage  with  the  pauper.     If  so,  the  order  of  sessions  to  »fcond  mar- 

.  nage;  but 

be  confirmed;  otherwise  to  be  quashed.  may  look  to 

the  evidence 
in  each  pwti* 

Whaieley  and  jP.  V.  Lee  in  support  of  the  order  of  cular  ease, 
sessions.  The  question,  whether  the  wife  was  alive  or 
dead,  was  a  question  for  the  sessions ;  and  as  there  was 
wme  evidence,  the  Court  will  not  set  aside  their  finding. 
They  have  found  that  the  wife  was  alive,  upon  evidence 
which  was  peculiarly  for  their  consideration.  The  letter 
was  admissible  for  the  purpose  for  which  it  was  produced. 
Hopewell  V.  De  Pinna  {a).    (Sir  John  Campbell  stated, 

(a)  2  Campb.  113. 
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1835.         that  he  did  not  deny  the  admissibility  of  the  letter,  and 

^f^^T""^      that  he  relied  upon  Rex  v.  Ttvyning  (a)  as  a,  case  precisely 

V.  in  ponU.)     That  case  is  distinguishable  from  the  present. 

Inhabitants  of  There,  the  sessions  had  decided  that  the  first  husband  WM 

dead,  and  the  question  was,  whether  the  sessions  were 
right,  under  the  circumstances,  in  presuming  the  fact  of 
death.  The  Court  held,  that  as  there  were  conflicting  pre^ 
sumptions,  namely,  that  in  favour  of  innocence,  and  that  in 
favour  of  the  continuation  of  life,  the  sessions  were  war* 
ranted  in  giving  effect  to  the  former  presumption;  but  that 
case  does  not  shew  that  the  sessions  are  bound  under  all 
circumstances  to  give  effect  to  that  presumption,  rather 
than  the  other;  nor  does  it  shew  that  if  the  sessions  had 
come  to  a  contrary  decision,  the  Court  would  not  have 
supported  their  finding.  The  question  was  one  purely  of 
fact  for  the  decision  of  the  sessions,  and  the  Court  refused 
to  disturb  their  finding. 

If  it  is  to  be  taken  that  in  that  case  the  Court  consi- 
dered the  question  as  a  question  of  fact,  and  expressed 
their  own  opinion  that  under  these  circumstances  death 
was  rather  to  be  presumed, — that  case  can  be  no  authority 
here,  for  the  facts  are  different.  There,  the  first  husband 
had  gone  to  sea,  and  had  not,  at  the  time  of  the  second 
marriage  of  the  wife,  been  heard  of  for  twelve  months; 
and,  moreover,  he  had  not  been  heard  of  during  several 
years  which  had  subsequently  elapsed;  whereas  here,  it 
appeared  that  the  first  wife  was  alive  within  twenty-sk 
days  of  the  second  marriage  of  the  husband.  The  pre- 
sumption in  favour  of  the  continuance  of  life,  was,  there«- 
fore,  much  stronger  in  this  case  than  in  the  other. 

If  Rex  v.  Twyning  must  be  taken  to  decide  that  na 
circumstantial  evidence  can  be  admitted  to  contradict  Am 
presumption  in  favour  of  innocence,  it  is  submitted  that 
cannot  be  supported.    It  was  there  contended  (and  it  wal 
be  contended  here  to-day)  that  the  question  was  the  sancv^ 
as  it  would   have   been  upon  an  indictment  for  bigamy  j 

(a)  9  Bam.  ft  Cressw.  386. 
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but  such  an  argument  is  entirely  unwarranted.     Whatever        ]8S5. 

may  be  the  rule  of  evidence   under  an   indictment   for      ^'^^^^^ 

bigamy,  the  rule  in  this  case  must  be,  that  the  presump-  ^, 

don  in  favour  of  innocence  can  only  come  into  operation,  Inhabitants  of 

Harbornc 
when,  upon  the  evidence,  there  is  a  serious  doubt  raised  as 

to  the  fact  of  life  or  death.     Here,  there  could  be  no  such 

doubt 

Sir  John  Campbell  and  Corbeit  control.    The  respond- 
ents, by  proving  that  Henry  Smith  was  settled  in  the  appel- 
faml  parish,  and  that  he  had,  according  to  the  rites  of  the 
church,  married  the  pauper,  established  a  perfect  prim& 
facie  case  of  settlement  in  the  appellant  parish ;  and  the 
onus  of  proving  that  the  marriage  was  not  valid  lay  upon 
the  appellants.    They  undertook  to  prove  that  Henry  Smith 
liad  been  guilty  of  bigamy.     In  proof  of  such  a  fact,  the 
aiere  presumption  of  the  continuance  of  life  is  wholly  inad- 
misaible.    If  the  appellants  had  shewn  letters  of  the  former 
wife,  which  professed  to  have  been  written  since  the  second 
marriage,  tbe  sessions  might  from  that  fact  have  presumed 
IHb.    The  only  evidence  that  the  sessions  could  legally  re- 
ceive, to  contradict  the  presumption  in  favour  of  innocence, 
^vas  evidence  that  in  point  of  fact  the  party  was  alive,  and 
smK  evidence  to  shew  that  it  was  probable  that  she  still  con- 
tinued in  life.     The  evidence  necessary  here,  is  exactly  the 
same    that   would   be  required   upon  an   indictment  for 
bi|[tmy»    This  case  is  not  distinguishable   from   Rex  v. 
Vwfnimg*    Bayley,J.  there  said,  '*  Are  we  to  presume  that 

^ider  (the  first  husband)  was  then  alive?  If  the  pauper 
^^  been  indicted  for  bigami/,  it  would  clearly  not  be  suffi- 
^^t.  In  that  case  he  must  have  been  proved  to  have  been 
^'^hte  at  the  time  of  the  second  marriage.  It  is  contended 
^^1  his  deaih  ought  to  have  been  proved,  but  the  answer 
^»  that  the  presumption  of  law  is  that  he  was  not  alive, 
^lien  the  consequence  of  his  being  so  is  that  another 
Person  has  committed  a  criminal  act.''  [Lord  Denman,  C.  J. 

^  that  case  the  lesaions  had  found  the  fact  of  the  death. 
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1835.        It  was  not  necessary,  therefore,  to  raise  the  general  ques- 

^^"^'^^^      tion,  whether  they  were .  bound  to  come  to  such  a  deci- 

y^  sion.]     It  was  a  presumption  of  law  that  the  first  wife  was 

Inhabiianis  of  ^qj  giiyc.     Doe  d.  Knight  V.  Nepean  (a)  shews  that  even 

llARBORllE.  •i«i  1  ."'^  i»« 

m  a  case  in  which  no  such  presumption  in  favour  of  inno- 
cence exists,  there  is  no  presumption  of  law  of  a  party's 
being  alive  at  any  particular  time  within  seven  years  after 
he  was  last  heard  of. 


Lord  Denman,  C.  J. — The  question  is,  whether  the 
sessions  were  justified  in  coming  to  the  conclusion,  that  a 
party  who  was  proved  to  have  been  alive  on  the  17th 
March  was  alive  on  the  11  th  April.  If  that  conclusion 
was  right,  the  marriage  was  invalid.  It  appears  to  me 
that  the  evidence  was  properly  admitted,  and  that  the 
sessions  have  come  to  a  correct  conclusion,  lliere  was 
strong  evidence  to  shew  that  the  party  was  alive,  and  there 
were  no  circumstances  from  which  a  contrary  inference  of 
fact  could  be  drawn.  The  only  matter  that  raised  any 
doubt  in  my  mind,  was  the  doctrine  laid  down  by  Bayley^i. 
in  Rex  v.  Twyning,  In  that  case,  however,  the  tetsions 
came  to  a  different  conclusion — they  did  not  choose  to  pre- 
sume that  the  first  husband  was  alive  at  the  time  of  the 
second  marriage  of  the  wife ;  and  the  Court  said,  that  there 
was  no  legal  presumption  to  countervail  that  finding  of 
fact;  but  it  was  totally  unnecessary  to  enter  into  the  ques- 
tion of  conflicting  presumptions.  Lord  Tenitrden,  C.  J. 
and  Holroifdy  J.  did  not  happen  to  be  present.  Bay  ley,  J 
seems  to  have  taken  up  the  matter  on  a  principle  whic 
certainly  was  not  necessary  for  the  decision  of  the  cas 
Here,  the  sessions  have  said,  ^'  the  circumstances  are 
such  a  nature  that  we  will  not  presume  that  the  wife 
not  alive."  It  appears  to  me,  that  nothing  could  be  m 
absurd  than  that  there  should  be  a  presumption  of  life 
death,  without  reference  to  the  age,  circumstances,  situat' 
of  life,  and  common  habits  of  the  party.     Can  ther^ 

(a)  AntCf  ii.  S19;  5  Baraw.  &  Adol.  86. 


i: 


_»  _ 
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the  same  presumption  as  to  a  party  ^\'ho  is  100^  and  one        1835. 
who  IS  35 f — as  to  a  party  who  was  in  good  health,  when      ^^^^^ 
hist  beard  of,  and  one  who  was  proved  to  have  then  had  a  «. 

disorder  upon  him  which  was  likely,  speedily,  to  terminate  I'j|Jabitanis  of 
m  bis  death  ?     it  cannot  be.     It  is  altogether  a  question 
of  fact.     The  only  question  that  can  be,  is,  whether  the 
sessions  or  a  jury  have  competent  evidence  before  them. 
In  Doe  V.  Nepean,  the  question  arose  much  in  the  same 
manner.      In  that  case  the  question  was,  whether  there 
bad  been  an  adverse   possession  for  20  years,   and  this 
depended  upon  the  question — whether  a  party  who  went 
abroad  and  was  never  again  heard  of,  must  necessarily  be 
taken  to  have  been  alive  up  to  the  end  of  seven  years  after 
his  departure.    The  learned  judge  said,  that  the  law  was 
ao,  and  he  did  not  leave  it  to  the  jury  to  say  whether  the 
IMurty  was  alive  up  to  that  time.     When,  however,  the  case 
Came  before  the  Court,  they  held  that  there  was  no  legal 
j!>resumption  of  the  continuance  of  life  until  the  last  period. 
Iliat  is  perfectly  consistent  with  our  decision  in  the  pre- 
sent case.     In  Rex  v.  I'wyning  the  point  arose  exactly  in 
^he  saoie  manner  as  in  this  case.    The  sessions  having 
found  one  way,  the  question  was,  whether  there  was  any 
legal  presumption  against  that  finding.     In  every  case,  the 
^>oly  question  that  can  arise  is,  whether  the  evidence  was, 
5n  its  nature,  admissible;  for  otherwise,  supposing  even 
that  it  had  been  proved  that  the  party  was  alive  on  the 
I0th»  and  that  the  marriage  had  taken  place  on  the  1 1  th,  you 
could  not  presume  that  the  party  was  alive  at  the  time  of 
tbe  marriage.     The  sessions  were  justified  in  forming  their 
own  opinion  upon  the  facts  laid  before  them ;  and  they  have 
given  an  opinion  from  which  no  person  can  dissent. 

JLiTTLEDALE,  J. — I  am  entirely  of  the   same  opinion. 

Hie   sessions,  or  a  jury,   would   have   been  justified   in 

^Oming  to  the  conclusion,  that  the  first  wife  was  alive  at  the 

^^me  of  the  second  marriage.    The  whole  question  must  de- 

l^nd  on  the  particular  facts  of  the  case.     You  can  have  no 
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1835. 

Jordan  t;.  Jane  Farr  and  Robert  Farr. 

By  a  warrant  of  attornej,  dated  )8th  May,   1833,  the  The  Coart  will 
defendants  authorized  certain  attorneys  to  confess  judg-  °,j7S[^ter 
ment  as  against  thein  or  either  of  them,  their  executors,  8cc.  up  judgment 
Upon  an  aiBdavit,  which  stated  that  Robert  Farr  was  alive  of  attorney, 

on  the  2nd  November,  1 834,  and  that  Jane  Farr  was  alive  ^^?  "?  ^- 

davit  shewing 

on  the  5th  January,  1835,  that  the  de- 

fendant was 

alivo  withm 

Ball,  on  the  13th  of  the  same  month  of  January,  moved  j^  reasonable 

for  leave  to  enter  up  judgment  as  against  the  defendant  time^),  wb^ 

__  ther  the  oay 

Jane  Farr.    He  admitted  that  he  could  not  ask  for  leave  on  which  he  is 

to  enter  up  judgment  as  against  Robert  Farr ;  but  he  con-  ^'^^^  ^^ 
tended  that,  as  by  Rule  3  of  H.  T.  4  W.  4,  it  was  ordered  in  term  or  not. 
ibat  judgments  should  be  entered  of  record  of  the  day  of  the  fronted  a  rale 
month  and  year,  whether  in  term  or  vacation,  when  signed,  moved  for  oo 
and  should  not  have  relation  to  any  other  day, — the  founda-  of  term,  upoo 

tion  of  the  old  practice  of  requiring  that  the  affidavit  should  ^  affidavit 
,  ...  stating  that 

State  that  the  party  agamst  whom  judgment  was  moved  the  defendant 

for  was  alive  on  a  day  within  the  term,  was  removed ;  and  ?**  *a^^  * 
the  only  question  was,  whether  the  application  was  made  previously  to 
within  a  reasonable  time  {a)  after  the  day  on  which  the  mencement  of 
pirty  was  sworn  to  have  been  alive,  whether  that  day  was  the  term. 

IS  term  or  not ;  Cockman  v.  Hellyer  (£).    He  also  con-  shewn  that 

one  of  two  de- 

{a)    Under   the    old    practice,      is  signed,  the  judgment,  not  with-  fo'^an^  ^^^ 

'^hen  it  was  shewn  that  the  de-      standing  the  rule  of  court  empow-  .*  f^^j'^i^ 

^ndant  was  alive  within  the  term,      ering  the  plaintiff  to  enter  it  op,  ^^^  warrant  of 

^   was   certain  that  a  judgment      would  be  irregular,  as  not  autho-  attorney,  was 

^^ving  relation  to  the  first  day  of     rized  by  the  warrant  of  attorney.  »!»▼«  within  a 

^4^  term,  would  be  within  the  au-      A  rffl«ona6fe  time,  therefore,  seems  "^a^ooable 
«A      •        •        t     ■  «  .  •  %  time,tnelx)ort 

^Iftortty  given  by  the  warrant  of  at-      to  mean  a  period  so  recent  as  to  allowed  iudg- 

Wtrney*   Ths  same  certainty  cannot  raise  so  strong  a  probability  of  the  ment  to  be 

Hov  be  obtained  unless  it  be  shewn  defendant's  being  alive  on  some  entered  up  as 

tliftt   the  defendant  was  alive  an  part  of  the  day  on  which  the  mo-  ff^^'  "*°^ 

eke  day  on  which  the  motion  is  tion  is  made,  as  to  induce  the 

made,  tbe  law,  for  this  purpose.  Court  to  allow  the  plaintiff  to  take 

making  no  fraction  of  a  day.  If  the  hit  chance  of  his  judgment's  being 

defendant  was  not  alive  on  any  part  regular. 

of  tbe  day  on  which  the  judgment         (b)  1  Bingh.  New  Cases,  1. 

A  A  2 


— p — 
alone. 
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1835.  tended^  that  as  the  warrant  of  attorney  was  joint  and 
several,  it  could  not  be  made  an  objection  that  one  only 
of  the  two  defendants  was  shewn  to  have  been  alive  within 
a  reasonable  time  before  the  making  of  the  application. 

Per  Curiam —  Rule  (absolute)  granted. 


Jordan 

V. 

Farr. 


Moody  v.  Dick. 

The  CoQrt  will  xHIS  cause  came  on  to  be  tried  before  Lord  Dewman, 

new  dial  upon  ^*  J-  ^^  ^^  '^^^  sittings  for  Middlesex,  when  the  plaintiff 

an  affidavit  by  haj  ^  verdict, 
the  defendant^ 
stating  that  he 

was  kept  in         Alexander  now  moved  for  a  new  trial,  upon  affidavits 

i^orance  by  ^  .     . 

his  late  attor-  stating  that  the  defendant  had  been  kept  in  ignorance  of 
8^°  of  Uie     ^^^  ^^^^^  ^^  ^^^  action,  by  the  attorney  whom  he  then  em- 
action,  that  he  ployed  ;  that  he  had  a  good  defence  upon  the  merits,  and 
had  a  flM)od 
defence  upon    that  the  verdict  had  gone  against  him  by  reason,  merely,  of 

themerite,and  ij^g  negligence  of  his  late  attorney, 
that  the  ver-  ^  ®  "^ 

diet  passed 

^on'JfTh?      ^^^  ^^^'^'^  *^'^'  ****^  "^  sufficient  ground  for  depriving 
negligence  of    the  plaintiff  of  his  verdict  had  been  shewn, — supposing  the  .^ 
tomey.       "     affidavits  to  be  perfectly  correct.     They  suggested,  how-— ^ 

Sefnble,  that  ever,  upon  the  same  supposition,  that  the  defendant  migh^^ 
the  defend-       _  ,  ^        .  •        ,  .    , 

ant's  remedy     have  a  good  cause  of  action  agamst  his  late  attorney. 

is  by  action 
against  the 

attorney  for  Rule  refused  (a).      ^ 

negligence. 

(a)  And  see  P.  8  £</iD.  3,  fo.  3d,  Eaton,  1  T.  R.  69;    Btomn  .^^ 

pi.  34;    Registr.  Brev.  113  a;    F.  JVeavc,  Wightwick,  122 ;  Bac 

N.  B.  96  E.;  Anon,  2  Roll.  Rep.  Actions  on  the  C4ue  (F.9); 

499;  Laluck  v.  Pasherante,  1  SalV.  Dig.  Action  on  the  case  for 

86;  Anon,  ib.  88,  pi.  7;  Robson  v.  (A.  6);  1  Vin.  Abr.  576. 
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1835. 

The  King  v.  William  Dunsford. 

UPON  appeal^  a  rate  for  the  relief  of  the  poor  of  the  The  mode  of 
parish  of  Monkton  Farleigh,  Wilts,  whereby  the  defendant  out' reference' 
was  rated  at  40/.  for  "  a  stone  quarry  and  land  on  the  Down/'  ^  the  nature 
was  confirmed,  subject  to  the  opinion  of  this  Court  on  the  extracted, 

following  case :  *^r™*  ^^'™« 

**  .  ,  ,  cntenon  by 

The  appellant  is  an  occupier  of  a  quarry  in  Monkton  which  to  as- 
Farleigh,  from  which  freestone  is  obtained.    The  quarry  corwtitutes^a 
is  not  open  like  a  pit,  and  is  approached  by  a  waggon-way  mme,  so  as  to 
extending  from  the  highway  about  three   hundred  yards  frompoor- 

io  lengthy  and  communicating  with  an  inclined  plane  at  ^^* 

But  whether, 

the  mouth  of  the  quarry.     The  land  on  each  side  of  this  according  to 
waggon- way  is  in  extent  about  two  acres,  is  applied  to  the  "**'  cntenon, 

^^^  •'  ^  7         rr  a  particular 

purpose  of  depositing  the  rubble  and  waste  materials  from  eicamtion  is 
the  quarry,  and  is  so  covered  with  them  as  to  be  incapable  ^  a'qu^on  ' 
of  cultivation.     A  shaft  was  formerly  sunk  into  the  quarry,  of  pure  fact  to 
but  was  found  to  be  useless,  and  is  now  filled  up,  and  the  ^^  sessions 

quarry  is  entered  by  a  level.    The  freestone  lies  in  layers  ^"^  ^J  '****" 

alone. 
about  twenty-four  feet  thick.    Above  the  layer  of  free-    Where  the 

stone  is  a  layer  of  rubble  and  ragstone,  and  beneath  the  ^^]^*  ^^"^ 
layer  of  freestone  is  coarse  hard  stone.     A  layer  of  free-  as  for  a  $ton0 
stone,  when  once  entered  upon,  is  followed  out;  the  rag-  f^^^^caa*. 
stone  above  (which  forms  the  ceiling)  being  supported  by  m  which  th^ 
pillars   of  freestone   left  for   the  purpose.     One  of   the  q^^  a 

excavations  pursues  the  course  of  the  layer  ninety-seven  9«<^>  h"'  ^^ 

„    ,.  ,       which  the 
Mrds  under  ground.     The  workmen  work  by  candle-light;  mode  by  which 

they  are  not  common  labourers,  but  men  skilled  in  the  ^^®  ^.^^°f !' 
•'^  \  ^      obtained  is 

t^usiness  of  excavating.     It  requires  three  years'  service  stated,  and 
U>  make  what  is  called  a  good  quarry-man ;  and  though  a  ^^^^^^to 
t^ew  workman  may  be  useful  at  the  end  of  six  months,  it  the  Court  is, 
i^  not  safe  to  trust  him.     Skill  and  judgment  are  necessary  gjcavaiian 

in  excavating  the   freestone,  particularly  with  respect  to  described  is 
*,..,;.  1  t  r  1  •  .  exempt  from 

%>1ie  pillars  which  are  left  to  support  the  superincumbent  the  payment 

of  rates, — the 
^]oiirt  sent  the  case  back  to  the  sessions,  for  them  to  find  as  a  direct  faetf  whether, 
mipon  the  criterion  afforded  by  the  mode  of  operation,  the  excavation  is  or  is  not  a  mine. 


DunsFORD. 
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soil.    The  tools  used  are  pickaxes  pointed  at  both  ends, 
r^  iT^       wedges  to  split  the  stone  from  the  rock,  and  an  axe  for 
V.  squaring  the  stone.     Rollers  and  cranes  are  used  to  raise 

tht  stone  into  waggons,  and  sledges  to  drive  the  wedges 
and  rollers;  saws  are  also  used  to  cut  the  stone  tnto 
ashlar  or  square  pieces.  The  first  process  is  ^  piddng,^ 
which  consists  in  tracing  out  the  lajers  of  freestone;  next 
''jadding/'  which  consists  in  removing  the  part  of  the 
lajfvr  which  is  loose.  The  freestone  is  then  split  from  the 
rock  and  squared.  Waggons  are  backed  into  the  entrance 
of  the  quarry  down  the  level  underground,  to  the  wpoi 
where  the  stone  is  brought,  and  raised  by  the  cranes  and 
rollers.  Gunpowder  for  blastings  and  steant^nginea,  are 
not  used ;  nor  are  there  any  air-passages,  or  tunnels,  nor 
gate-beads.  One  passage  is  kept  open  until  die  atone  is 
exhausted,  and  then  another  opened.  The  quarry  i«  worth 
from  300/.  to  400/.  a  year.  The  greater  part  of  the  snr- 
face  of  the  soil  above  the  quarry  is  cultivated  and  occupied 
by  another  person,  who  is  rated  for  it. 

The  question  for  the  Court  is»  whether  the  land  and 
excavation  are  legally  exempt  from  the  poor-rate. 

FolUtt,  S.  G.  (with  whom  was  Channelt),  in  support  of 
the  order  of  sessions.  Both  the  stone  quarry  and  the  land 
were  ratable.  With  respect  to  the  land,  there  can  be  no 
doubt;  and  therefore  the  question  will  be  as  to  the  ifmomU 
for  which  the  rate  ought  to  stand.  With  regard  to  tbe 
quarry,  it  will  be  objected  that  it  is  a  mine,  and  therefore 
not  ratable,  although  it  is  found  by  the  sessions  to  be  a 
quarry.  Rex  v.  Sedgley  {a),  and  Rex  v.  Bretiell  (6),  cer- 
tainly decide  conclusively  that  no  mine  other  than  a  eoal- 
mine  is  ratable ;  but  the  question  in  this  case  is,  wfaether 
the  particular  kind  of  excavation  is  a  mine  or  not;  and  that 
question  is  one  oi  fact  for  the  decision  of  Ibe 
and  not  a  question  of  law  which  this  Court  can 
Lord  Tenterden,  C.  J.,  in  Rex  v.  Sedgley,  said  that  die 

(a)  S  Bamw.  &  Adol.  65.  (6)  3  Baraw.  &  Add.  4S4. 
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question  whether  the  property  or  limestone,  which  had        1835. 
been  vf^te^,  was  properly  a  limestone  mine,  was  ''  perhaps 
rather  a  /qujestion  of  fact  than  of  law ;''  and  in  that  case  v. 

the  sessions  had  quashed  the  rate  on  the  ground  that  the  ^u»s'<>^- 
excavation  was  a  mine>  and  the  Court  confirmed  the  order, 
lo  fyz  V.  Bretfdlg  the  question  submitted  to  the  Court 
was,  whether  clay-pits  or  clay  mines  were  ratable  to  the 
poor,  ai|d  if  not,  the  amount  of  the  rate  was  to  be  re- 
diiQsd  I  and  tb^  decision  only  goes  to  this, — that  a  mine  is 
pot  fbe  less  a  inine  within  the  principle  laid  dpwn  in  JZ^x 
y,  Sidgley^  on  account  of  the  character  of  the  commodity 
irt>taia^d»  The  Court  have  in  no  case  investigated  the 
evidence  with  a  view  to  decide  whether  the  particular  evi- 
dence was  or  was  not  evidence  of  a  mine.  That  question 
19  for  the  sessions*  In  Rex  v.  Sedgley,  the  Court  laid 
down  the  principle  as  to  what  is  to  be  considered  a  mine  for 
the  guidance  of  future  sessions,  when  considering  whether 
a  particular  excavation  is  a  mine  or  not;  but  they  leave 
the  decision,  imder  that  guidance,  to  the  sessions.  Here, 
the  sessions  have,  by  confirming  the  rate,  found  that  the 
excavation  is  wt  a  mine. 

Lord  Denman,  C.  J. — to  Sii*  John  Campbell,  The  diffi 
(odlj  which  presses  upon  us  is,  that  the  sessions  say  in 
tqms  that  this  is  a  quarry,  and  then  state  facts  from  which 
V^  might  perhaps  conclude  that  it  is  a  mine»    It  would, 
liowevier,  be  difficult  for  us  to  take  upon  ourselves  to  de- 
cide  that  question,  the   more  especially  as  the  sessions 
have  called  the  excavation  a  quarry.     Had  not  the  case 
better  be  sent  back  to  the  sessions  to  be  re-stated  f 

Sir  John  Campbell,  In  both  the  cases  which  have  been 
«B#atioAed,  ihe  Court  treated  the  question  as  a  question 

FoUetif  S.  G.  The  question  is  one  purely  of  fact,  upon 

mhUk  the  sessions  are  more  competent  to  decide  than  this 

Court.    This  Court  has  no  jurisdiction  to  entertain  the 

^oaatioo.    But  supposing  that  the  Court  would  examine 

whether,  nccording  to  the  criterion  given  in  Jiex  v.  Sedgley, 
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1835.         the  facts  stated  in  this  case  shew  tliat  this  particular  e&ca- 

^^^T^'C^      vation  is  a  mine,  it  is  submitted  that  it  will  be  found  that 
The  King       ...  .  '     •       n 

V.  this  18  not  a  mme,  and  that  it  rather  falls  within   Rex  v. 

DuNSFORD.     IVoodland  (a),  Rex  v.  Alberbury  (6),  and  that  class  of  cases. 

SiT  John  Campbell  and  Bingham,  contri.  This  Court 
has  entertained  a  similar  question  iu  Rex  v.  Jlberbary, 
which  was  the  case  of  lime  works ;  Rex  v.  IVoodland,  the 
case  of  a  slate  quarry ;  Rex  v.  Sedgky^  another  case  of 
lime  works,  and  in  various  other  cases;  and  it  is  of  the 
greatest  importance^  for  the  sake  of  uniformity  of  decision, 
that  these  questions  should  be  decided  by  the  Court.  In 
Rex  V.  Sedgley,  there  was  the  same  question  as  here, 
namely,  whether  the  property  substantially  described  by 
the  sessions  is  or  is  not  liable  to  be  rated.  It  is  true  that 
in  that  case  the  sessions  had  quashed  the  rate;  but  no 
reliance  was  placed  upon  that  fact,  either  at  the  bar  or  by 
vhe  Court;  but  both  proceeded  upon  the  special  facts, 
and  inquired  whether,  under  the  circumstances  stated,  the 
property  was  ratable.  In  Rex  v.  Brettell,  this  Court  reversed 
the  decision  of  the  sessions  which  confirmed  the  rate ;  and 
thus  found,  in  effect,  that  the  property  was  a  mine,  when 
the  sessions  had  found  that  it  was  not  a  mine.  In  that 
case,  the  counsel  in  support  of  the  order  of  sessions  used 
the  same  argument  that  has  been  urged  to-day ;  yet  all  the 
judges  (who  delivered  their  opinions  setiatim)  decided  that 
the  facts  stated  in  the  case  shewed  that  the  clay-^its  in 
question  were  mines  within  the  principle  laid  down  in  Rex 
V.  Sedgley;  and  the  Court  accordingly  quashed  the  order 
of  sessions  so  far  as  that  order  related  to  the  rate  in 
respect  of  the  clay-pits.  AH  the  judges  expressed  them- 
selves bound  by  the  decision  in  Rex  v.  Sedgley.  The  rule 
to  be  collected  from  Rex  v.  Sedgley  and  Rex  v.  BretteU 
together  is,  that  in  every  case  where  the  substance  (what- 
ever be  the  nature  of  that  substance)  is  obtained .  by  the 
operation  of  mining,  the  excavation  is  properly  a  mine. 

(a)  2  East,  164.  {d)  1  East,  534. 


The  King 
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In  those  cases  of  lime  works  {a),  slate  quarries  (h),  and         1835. 

clay  pit6(c),  in  which  the  Court  decided   that  the  property 

was  liable  to  be  rated,  the  works  were  open.     It  is  clearly  v. 

established  that  it  is  the  mode  of  working,  and  not  the     D^^s^ow)- 

nature  of  the  material,  which  affords  the  criterion  as  to 

whether  this  is  a  mine  or  not.     It  is  said  that  the  sessions 

have  called  this  excavation  a  quarry,  and  that  according  to 

the  criterion  given  in   Rex  v.  Sedgley,  it  is  not  a  mine. 

The  sessions  have  not  found  that  it  is  a  quarry,  for  the 

question  submitted  to  the  Court  is,  whether  the  excavation 

is  legally  liable  to  be  rated.     And  the  argument  that  this 

excavation  is  not  a  mine,  according  to  the  criterion  in  Rex 

?•   Sedgley,  is  without  foundation.    That  criterion  is,  in 

substance,  the  mode  of  working,  and  it  cannot  be  doubted 

that   if  a  copper  or  iron  mine  had  been  worked  in  the 

same  manner  as  this  excavation,  it  would  be  a  mine.     It  is 

not  necessary, — to  give  an  excavation  the  character  of  a 

mine, — that  it  should  be  entered  by  a  shaft.     It  is  well 

known  that  many  of  the  richest  mines  in  England,  and 

those  of  Potosl,  for  the  most  part,  are  entered,  as  here, 

by  a  levelf  and  not  by  a  shaft.     The  works  are  equally 

carried  on  by  the  operation  of  mining,  whether  they  are 

approached  by  a  level  or  by  a  shaft.     The  criterion  may  be 

said  to  be,  in  one  sense, — whether  the  mode  of  working  is 

sach  as  requires  skill  and  experience;  and  it  is  expressly 

found  here  that  skill  and  judgment  are  required  in  exca- 

^ting,  and  that  it  requires  a  long  time  to  make  a  man  a 

^ood  workman. 

Lord  Denman,  C.  J. — Rex  v.  Sedgley  cannot  be  ques- 
tioned. It  was  decided  by  Lord  Tenterden,  C.  J.,  giving 
^lie  opinion  of  the  whole  Court,  and  was  fully  recognized  in 
^tex  V.  BrettelL  I  therefore  think  that  that  authority  must 
t^  taken  to  be  quite  binding.    But  the  question  is,  whether 

(a)  Rex  T.  Alberlmry,  1  £ast,      164. 
^^94.  (c)  Rex  v.  Brcwn,  8  East,  528. 

{h)  Ru  V.  Woodiandf  2  East, 
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1685.        di0  whole  eflfecl  has  been  given  to  it ;  that  is,  whether  the 
y^jT^      sestioBf,  who  are  to  take  it  as  a  guide,  have  done  so  in 
V.  this  case.    The  question  is   rather  a  quesiian  pf  faU. 

DuMsvoRD.  '^[jg  principle  of  law  derivable  from  the  OMes  which  have 
been  cited  is»  that  the  mode  of  getting,  and  not  the  natufe 
of  the  article,  constitutes  mine  or  no  mine.  But  it  seems 
to  follow  that  the  application  of  that  principle  to  the  £scti 
of  each  case  must  be  made  by  the  sessions.  If  they  had 
said  that  this  is  a  mine,  or  that  it  is  not,  I  should  have 
considered  myself  bound  by  their  finding.  They  have  Mt 
done  so^^they  have  confirmed  the  rate  and  called  the 
proper^  a  quarry,  but  have  also  stated  the  facts,  aad  put 
the  question  whether  this  excavation  u  exempt*  They 
have  therefore  studiously  avoided  any  finding.  The  anr 
swer  of  this  Court  is,  that  we  will  not  decide  the  question 
of  fact.  We  can  only  lay  down  rules  of  law.  This  ease 
must  be  re*heard,  and  the  sessions  must  decide  whether, 
—applying  the  rule  in  £#£  v.  Sedglty  to  the  facts,  either 
as  they  now  are,  or  as  they  may  be  made  to  appear  4Ni 
new  evidence,<««-this  excavation  is  a  mine  or  not. 

LiTTLEDALE,  J.-^Rex  V.  Sedgley  and  JBer  v.  BreiieU 
have  decided  that  the  nature  of  the  material  is  no  part  of 
the  criterion  upon  these  questions.  That  is  the  priueipk 
laid  down  by  the  Court.  The  question  is  a  question  oi 
faety-^whether  the  mode  of  operation  shews  it  to  be 
a  mine  within  the  principle  laid  down,  or  not  (  and  this 
question  is  entirely  for  the  sessions  to  decide  upon.  I  do 
not  know  how  the  Court,  as  matter  of  law,  are  to  say 
whether  the  mode  of  operation  is  such  as  to  constitete  the 
excavation  a  mine.  That  question  depends  on  a  vaiiaSjf 
of  circumstances.  I  see  no  diiFerence  between  diis  quany 
(for  it  seems  to  me  io  be  dear  that  it  is  a  qHorry^  though 
doubtful  whether  it  is  a  mine)  and  a  common  open  qsMUvy, 
except  that  it  is  under  ground,  and  approached  by  a  level ; 
and  I  do  not  see  how  we  can  say,  as  matter  of  law,  that 
this  constitutes  it  a  mine. 


The  Kiir^ 
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Williams,  J« — The  rule  of  law  is,  that  k  is  oot  the        i8S6. 
minenilp  but  the  manner  of  procuring  it,  that  determines 
the  queatiop.     Then  it  is  for  the  sessions  to  decide  in 
aaeh  caae^  whether,  on  applying  that  rulci  they  are  satisfied    Dumsfobd. 
that  the  particular  excavation  under  consideration  is  or  is 
oot  a  mine. 

Case  to  be  re-stated. 


The  Kino  v.  The  Inhabitants  of  Llanfihangel- 

Abbbcowin. 

An  order  of  two  justices  for  the  removal  of  Hannah  Tho-  Where  fraud 
mas  from  the  parish  of  Mydrim,  Carmarthenshire,  to  the  jj  found  E7^e 
parish  of  UanlSihangel-Abercowin,  in  the  same  county,  was  sessions,  this 
confirmed  on  appeal,  subject  to  the  opinion  of  this  Court  ^-^^  ^^  from 
upon  the  following  case : —  .  ^"y  *^^®  °^ 

Esther  Walters,  single  woman,  in  January,  1833,  being      But  in  case 
pregnant  of  the  pauper,  was  removed  by  an  order  of  justices  where  the  facts 
to  LUnfihangel-Abercowiu,   and  was,  together  with  the  such  as  to  ren- 
order,  delivered  to  one  of  the  overseers  of  Llanfihangel-  certain  th^at 
Ahercowin;  she  was  left  there  by  the  overseer  of  Mydrim;  the  decision  of 
but  on  the  same  day  returned  to  her  mother's  house  in  ^^  sessions 
Mydrini.  under  a  promise  from  the  overseer  of  Llanfi-  must  have  pro- 

LiA.  '  t       ^         II  ri  ceeded  on  the 

itangeUAbercowm,  made  after  the  departure  of  the  over-  ground  of 

Seer  of  Mydrim,  that  a  certificate  should  in  a  few  days  S*"^      ^ 
4ft^'  be  given  to  Mydrim  acknowledging  her  to  be  legally  back  the  case 
aeltled  in  Llaiifihangel-Abercowin.    She  was  at  the  ^ajcne  ^     re-s  &  ^  * 
tiipe  told  by  the  overseer  of  Llanfihangel-Abercowin  to  go  to 
tlie  parish  of  Mydrim,  and  look  for  a  place  for  herself  there 
\inul  a  few  days,  when  she  could  bring  such  certificate,  and 
in  the  meantime  to  conceal  herself  from  the  parishioners 

«f  Mydrim*    She  accordingly  returned  that  day  to  Mydrim, 

amd  concealed  herself  until  the  child  was  bom. 

4  t 

The  overseer  of  Uanfihangel-Abercowin  did  not  bring 
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1835.        ^he  certificate,  nor  was  such  certificate  ever  after  given  to 

^^-^^        Mydrim.     In  about  three  weeks  after  her  return,  £•  WaU 

9.  ters  was,  at  her  mother's  house  in  Mydrim,  delivered  of 

Llanfihangel.  ihe  pauper,  a  bastard,  she  having  directed  her  mother  and 

sister  to  conceal  the  fact  of  her  being  there ;  and  three 
weeks  after,  the  parish  of  Llanfihaugel-Abercowin  paid  the 
nurse  for  nursing  the  pauper.  Upon  the  discontinuance  of 
such  payment,  the  parish  of  Mydrim,  on  14th  September, 
1833,  by  the  order  of  the  two  justices,  removed  the  pauper 
(who  had  become  chargeable  to  Mydrim)  from  Mydrim, 
where  the  pauper  then  was  at  nurse  with  her  mother,  to 
Llanfihangel-Abercowin. 

Upon  the  hearing  of  this  appeal,  it  was,  on  the  behalf  of 
the  parish  of  Llanfihangel-Abercowin,  objected,  that  the 
two  justices  who  removed  the  pauper  from  Mydrim  had 
no  jurisdiction  to  do  so,  inasmuch  as  the  pauper  was  under 
the  age  of  seven  years,  and  at  the  time  with  her  mother  at 
nurse  in  Mydrim. 

Chilton,  in  support  of  the  order  of  sessions.  It  suffici- 
ently appears  from  the  statement  on  the  case,  that  the 
mother  was  settled  in  LJanfihangel-Abercowin,  and  that 
the  circumstance  of  the  pauper  being  born  in  Mydrim,  was 
occasioned  by  the  fraud  of  the  officers  of  Llanfihangel-Aber- 
cowin,  in  order  to  prevent  the  child  from  being  settled  in 
that  parish.  Fraud  is  not  found  as  a  fact ;  but  it  is  to  be 
collected  from  the  statement.  [Lord  Dentnan,  C.  J.  It 
is  essential  to  your  case  that  there  should  be  fraud,  and 
that  must  be  found  as  a  fact  by  the  sessions.  It  has  been 
decided,  a  hundred  times,  that  we  cannot  infer  Jraud,  but 
are  to  decide  only  upon  the  facts  stated.]  It  is  hoped  that 
the  Court  will  send  the  case  back  to  be  re-stated.  The 
intention  on  the  part  of  the  sessions  to  raise  the  question 
as  upon  a  finding  of  fraud,  sufficiently  appears. 

E.  V.  Williams,  contrd,  prayed  that  the  order  of  sessions 
might  be  quashed. 
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Lord  Den  MAN,  C.  J. — It  is  quite  clear  that  we  cannot        1835. 

infer  fraud;  but  we  think  that  upon  the  whole  matter  stated     S^\^ 

,  .  J.        L  ,      ,  TneKiNo 

there  is  enough  to  warrant  us  in  sending  the  case  back  to  v. 

the  sessions  to  be  re-stoted,  Unfihakoel 

Abercowi^. 
Case  to  be  re-stated. 


The  King  v.  The  Inhabitants  of  the  Parish  of  Cartmel, 

Lancashire. 

An  order  of 
An  order,  whereby  Robert  Armer,  his  wife  and  children,  '^*°I?T*i  ^*rL 
were  removed  from  the  township  of  Burton,  Westmoreland,  overseers  of  a 
to  thepariihof  Cartmel,  Lancashire,  was  confirmed,  sub-  E^noover- 
ject  to  the  opinion  of  this  Court  on  the  following  case : —      seers  qu&  pa- 
in  182£,  Robert  Armer  gained  a  settlement  by  hiring     Therefore 

and  service  at  East-plain.     East-plain  was,  before  the  act  ^heref  pau- 

'^  .    *^  .  per  had  gained 

of  parliament  and  award  hereinafter  mentioned,  part  of  a  a  settlement 

salt  marsh  formed  by  the  gradual  retiring  of  the  sea,  but  oc-  8ervl<»°^n 

casionally  overflowed  by  the  tide ;  and  which  salt  marsh  was  waste  land 

part  of  the  waste  lands  within  the  parish  of  Cartmel,  and  is  ^^i,  ^^\^  ^ 

iMunded  on  the  one  side  by  the  sea,  and  on  the  other  by  naainder  of 

which  18  divi* 

the  ancient  inclosed  lands  of  the  townships  of  Lower  Hoi-  ded  into  town- 

kcr  and  Lower  Allithwaite,  both  within  the  parish  of  Cart-  *^*P*  ^^^*°K 

.     .  "^  separate  over- 

mel ;  but  whether  East-plain  was  within,  or  formed  part  of  seers  and  sup- 
rither  of  those  townships,  or  was  within  or  formed  part  of  I^'JIJ*^^  ^and 
any  of  the  other  five  townships  hereinafter  mentioned  in  the  which  parish, 

<iid  parish,  no  other  evidence  was  given  except  the  local  no  overseers  or 
'iCuation  thereof  as  above  set  forth,  and  the  act  of  parlia-  poor-rate,  a 
'^^at  and  award  hereinafter  mentioned.    There  are  in  the  parish  at  laree 
P^sh  of  Cartmel  seven  townships,  each  of  which  maintains  "bad, although 

'^  It  IS  not  shewn 

^t^  own  poor  separately,  has  a  separate  poor-rate,  and  sepa-  that  the  waste 
•^tc   overseers.      All  the  lands  in  the  parish  of  Cartmel,  JlJ^J^^J'K 

townships  of 
^He  parish,  and  although  by  an  award  made  under  the  authority  of  an  act  of  parliament 
^^  inclosing  the  commons  &c.  in  the  parish,  it  is  directed  that  the  said  waste  lands 
^tiall  concribate  lo  certain  proportions  to  the  rates  (parochial  or  otherwise),  of  each  of 
%lie  several  townships  within  the  parish. 
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1835.        (except  it  be  the  said  salt  marsh  of  which  EMt*plaiii  h  a 

^~*^"'^      part,)  dre  comprised  within  one  or  other  of  the  townships. 

^,  Whether  East-'plain  itself,  or  the  salt  marsh  of  which  East- 

^"  ff^k'*!?^  ^^  P'^'"  formed  a  part,  is  also  comprised  within  one  of  other  of 
Lancashire,  those  townships,  no  other  evidence  was  given  except  as 
aforesaid.  There  are  no  overseers  of  the  poor  for  the  pa- 
rish at  large,  nor  have  any  ever  been  appointed;  neither  is 
there,  nor  has  there  ever  been  any  poor-rate  for  the  parish  at 
large,  or  any  parochial  funds  out  of  which  the  poor  can  be 
maintained.  The  notice  of  appeal  agabst  the  taid  4fd«r  of 
removal  was  signed  by  M  the  churchwardens  and  all  the 
overseers  of  the  poor  of  the  said  townships  respectively, 
wherein  they  described  themselves  as  the  churchwardens 
and  overseers  of  the  poor  of  the  parish  of  Cartmel ; — and 
the  appeal  was  entered  as  that  of  the  churchwardens  and 
overseers  of  the  poor  of  the  parish  of  Cartmel.  The  pau« 
pers  were  delivered  to  the  overseer  of  the  township  of 
Lower  Holker,  with  whom  they  still  remain. 

By  an  act  of  Geo,3,  for  inclosing  the  waste  grounds  in  the 
parish  of  Cartmel,  it  was  enacted,  that  the  commissioners 
should  draw  up  an  award,  which  should  specify  and  direct  in 
what  township  or  division  within  the  said  parish,  the  lands 
&c.  which  should  be  allotted  by  virtue  of  that  act,  should  lie 
or  be  parcel,  and  should  be  charged  with  and  pay  all  such 
taxes  and  assessments  as  should  become  due  and  payable  in 
respect  thereof.  The  commissioners,  in  1809*  made  their 
award,  whereby,  after  allotting  East-plain  to  certain  persons, 
they  directed  that  it  should  be  subject  to  the  payment  of 
certain  specified  proportions  of  all  rates  and  taxes  and  as- 
sessments, parliamentary,  parochial,  or  otherwise,  out  of  the 
yearly  value  thereof,  to  each  of  the  several  tototiships*  Since 
the  making  of  this  award,  the  poor-rates  have  been  paid  to 
the  several  townships  within  the  parish  of  Cartmel  in 
the  proportions  named  in  the  award. 

The  appellants  contended,  that  as  Eiist^plain  was  a  part 
of  a  marsh,  derelict  of  the  sea,  and  which  marsh  abutted  on 
the  townships  of  Lower  Holker  and  Lower  Allithwaite,  it 


was  niuated  within  one  or  the  other  of  those  townthipsi  ind        j835. 

that  it  laj  on  the  retpondenis  to  ascertain  within  which  of      ^-^-'^^ 

them  it  wa9  situate,  and  to  have  remoyed  to  it  accordingly;  ^^ 

nd  that  a  removal  to  a  parish  which  had  no  poor-rate  and  Inbabiunts  of 

CartmbLi 
DO  overseers  was  bad.  LuM»sbir«. 

Bat  the  sessions  heMi  that  as  East-plain^  where  the  pan* 

pers  gained  a  settlement,  was  within  the  parish  of  Caftmel^  it 

hqr  <»  the  uppellanis  to  show  not  merely  that  there  was  nd 

poor-rate  made,  nor  overseers  appointed  for  the  parish  at 

lafge^  bvt  that  East-»plain  was  within  some  one  or  other  of 

the  townships  respectively  maintaining  their  own  poor^  and 

that,  as  far  as  appeared,  it  might  be  within  none  of  those 

townships,  although  it  Was  within  the  parish  of  Cartiiiel. 

They  therefore  confirmed  the  order. 

Armstrong  in  support  of  the  order.     The  sessions  were 

right  in  the  decision  to  Which  they  have  come.     ^Williams, 

J.    How  can  an  order  of  removal  be  made  to  a  parish  that 

has  no  overseer,  and  has  no  rate  for  the  relief  of  the  poor, 

qoft  parish  ?]     There  ought  to  be  overseers  appointed  for 

this  plade,  and  a  rate  made  for  the  relief  of  its  poor.     The 

4S  EUz.  c»  d,  directs  that  overseers  shall  be  yearly  appointed 

fof  every  parish ;  alid  the  13  &  14  Car.  2,  c.  12,  s.  21,  au- 

diorlzes  the  appointment  of  overseers  for  the  several  town- 

ibipa,  and  villages  in  large  parishes :  but  where  there  is  a 

place  known  to  be  within  a  parish,  the  remainder  of  which 

U  divided  into  townships,  all  maintaining  their  own  poor, 

and  the  place  in  question  cannot  have  overseers  appointed 

lor  itaelf,  the   poor  settled  upon  it  must  necessarily  be 

^hdtrgeable   upon  the  whole  parish.     [Williams  J.    You 

%my»  in  fiict,  that  you  do  not  know  to  which  township  the 

]>aopers  are  chargeable,  and  so  you  remove  to  the  whole 

jMtfish].     Thin  place  is  rated  to  every  township  in  the 

fnrish. 

Peel,  contrs^  was  stopped  by  the  Court. 


I 
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1885.  Lord  Den  MAN,  C.  J. — The  mere  fact  of  this  district 

^'^^''^^^       being  called  upon  to  contribute  towards  the  poor-rates   of 
The  Kino        „    f  ,  .         ,  ,  , 

X,,  all  the  townships,  does  not  shew  that  poor  persons  who 

Inhabitants  of  jj^^yg  acquired  a  settlement  by  residence  or  otherwise  within 
Cartmel»  .7,  .  T> 

Lancashire,  the  district,  are  chargeable  to  the  parish  at  large.  But  lay- 
ing aside  that  question,  it  is  at  all  events  incumbent  on  the 
respondents  to  shew  that  the  order  of  removal  was  directed 
to  a  party  competent  to  receive  it ;  and  here  it  is  not  shewn 
that  the  supposed  parties  to  whom  it  was  directed  had  any 
existence  at  all.  The  order  of  sessions  must  therefore  be 
quashed. 

LiTTLEDALE  J.,  and  Williams  J.^  concurred. 

Order  of  Sessions  quashed. 


Rex  V,  The  Inhabitants  of  Foleshill. 

a  coalmine      UPON  an  appeal  against  a  poor-rate  for  the  parish  of 
pari&ir"^  Foleshill,  in  the  county  of  the  city  of  Coventry,  by  which 

ratable  to  the    George  Wheilden  was  assessed  in  525/.  for  a  coal  mine, 

relief  of  the  .  i  i  •  •     i  •  ^»         .i 

poor  in  each  of  engines,  and  machinery,  in  his  occupation,  the  sessions  re* 

those  parishes,  duced  his  rate  to  320/.,  subject  to  the  opinion  of  this  Court. 

although  ll»e  ,      ^    ,       . 

adit  and  the     on  the  following  case : 

machinery  be         Wheilden  is  the  owner  and  occupier  of  a  coal  mine,  situ^ 

only.  ate  partly  in  Foleshill  and  partly  in  the  adjoining  parish  of 

Exhall.   At  the  time  when  the  rate  was  made,  he  was  getting 

coal  partly  under  Foleshill  and  partly  under  Exhall.     Th^ 

pits,  engines,  and  fixed  machinery,  are  in  Foleshill  alone,  i 

which  parish  all  the  coal  is  brought  to  the  surface.     Wheil^-^ 

den  is  assessed  in  Exhall  at  210/.  for  the  Exhall  part  of  th^»-  < 

mine.     The  sessions  found,  that  if  the  parish  officers   c it 

Foleshill  were  entitled  to  rate  Wheilden  for  the  whole  pn        >■ 

fits  of  his  mine,  525/.  was  a  proper  sum;  but  that  if  th^^^ — y 

were  only  entitled  to  rate  him  for  the  profit  derived  fnv  wn 
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the  steam  engines  and  other  machinery  under  Foleshill,  the        1835. 

assessment  ought  to  be  reduced  to  320/.    The  question  for     _    ^^ 
,     ^  .  1  .  ,      r  ,  •     •   ,       1  .The  King 

the  Court,  is,  on  which  of  the  two  principles  the  rate  ought  «. 

to  be  made.  Inhabitants  of 

FOLESHILU 

JU •  D.  Hill  and  fVaddington,  in  support  of  the  order  of 
sessions.     This  mine  is  ratable  in  Exhall  in  respect  of  that 
portion  of  the  coal  only  which  is  raised  from  that  parish. 
By  43  Eliz.  c.  2^  s.  1,  "  occupiers  of  coal  mines"  are  ratable; 
and  it  seems  clear  that  the  owner  of  this  mine  occupies  a 
certain  portion  of  it  in  Exhall.     It  will  be  contended  on 
the  other  side^  that  the  mine  must  be  considered  to  be 
locally  situate  for  the  purposes  of  rating,  in  that  parish  alone 
in  which  the  shaft  and  engines  &c.  are^  and  in  which  the 
coal  is  brought  to  the  surface      But  this  argument  appears 
to  be  entirely  destitute  of  any  foundation.     It  is  now  con- 
sidered that  a  canal  is  ratable,  not  in  that  parish  alone  in 
which   the   tolls  are  taken,  but  pro  rat&  in  each  parish 
through  which  the  canal  passes, — upon  this  principle,  that 
the  land  which  would  otherwise  have  been  ratable  to  the 
parish  in  which  it  is  locally  situate,  is  covered  by  the  canal. 
If  this  be  the  principle  in  the  case  of  land,  a  fortiori  it 
ought  to  be  so  in  the  case  of  a  mine,  where  the  substance 
ratable  is  actually  taken  away.     In  Rex  v.  The  Mayor  8^c. 
^  Bath  (a),  it  was  held  that  the  corporation  of  Bath,  who 
^ere  owners  of  reservoirs  of  water  in  the  parish  of  Lyn* 
^^Qib,  and  who  conveyed  the  water  by  pipes  through  the 
^ty  of  Bath,  where  it  was  consumed,  were  liable  to  be 
'^tied  on  their  profits,  not  in  Lyncomb  wholly,  but  partly  in 
^ose  parishes  in  Bath  through  which  the  pipes  ran,  be- 
^^tise  they  occupied  land  by  those  pipes  in  each  of  such 
l^^iishes.     There  have  been  similar  decisions  with  respect 
^^  gas  companies. 

Pollock,  A.  G.,  Amos,  and  Reynolds,  contrd.     In  the  case 
^^t  of  canals  &c.  there  is  an  actual  occupation  of  the  land 

(a)  U  East,  609. 
VOL.  IV.  B  B 
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1835.        in  the  parishes  through  which  they  pass.    A  permission  to 
J.^^t7^      take  minerals  from  the  laud  of  another  is  a  licence  only. 

The  RiMG  .         X       mi        #.        • 

V.  and  not  an  occupation  (a).    Therefore  if  a  man  have  a  mine 

Inhabitants  of  j^  ^^^  parish,  and  have  permission  to  go  from  that  mine 
into  a  coal  field  in  the  adjoining  parish,  there  to  get  the 
coab,  this  is  no  occupation  of  land  within  the  adjoining 
parish,  any  more  than  a  licence  to  cut  timber  on  the  land 
of  another  in  another  parish,  is  an  occupation  of  land,  for 
the  purposes  of  rating,  within  such  other  parish.     The 
mine  is  in  Foleshill,  in  which  parish  is  situate  the  adit  by 
which  access  is  obtained  to  the  coaljield  or  itraia  of  coal 
in  Exhall.    It  is  where  a  particular  thing  of  value  in  the 
bowels  of  the  earth  first  comes  to  the  light  that  it  is  ratable. 
The  coal  is  not  ratable  when  lying  in  the  place  where 
nature  placed  it. — When   then  does  it  become  ratable? 
Not  when  first  separated,  or  when  first  placed  in  the  tram 
road  or  level  in  the  mine,  but  when  first  brought  to  the 
surface  and  rendered  available  for  the  purposes  of  man« 
Suppose  a  shaft  sunk  on  the  sea-shore,  and  coal  raised 
from  underneath  the  sea,  would  not  the  coal  be  ratable  at  its 
whole  value  in  the  parish  in  which  the  shaft  is  sunk?    It  doeik 
not  appear  but  that  this  shaft  in  Foleshill  affords  the  only 
possible  means  of  getting  at  the  coal.    Therefore  it  must 
be  taken,  that  if  the  owner  of  the  laud  were  deprived  of  thii 
adit,  he  would  lose  the  whole  value  of  the  mine.     This 
case  is  rather  like  that  of  a  mineral  spring,  which  is  ratable 
in  the  parish  in  which  it  is  first  made  available,  than  any  of 
the  cases  which  have  been  referred  to  contr^.  In  Rex  v.  Jlfti- 
ler  (b)  it  was  held,  that  the  profits  of  a  mineral  spring  were 
ratable  as  part  of  the  produce  of  the  land  in  which  it  came 
to  the  surface.    So,  the  profits  of  this  coal  mine  must  be 
considered  as  part  of  the  produce  of  the  land  which  con* 
tains  the  approach  to  it.     Suppose  that  it  could  be  shewn 
that  the  water  of  a  mineral  spring  ran  underneath  another 
parish  before  it  came  to  the  surface, — would  the  sessions 

(o)  Vide  Doe  d.  Hanliy  v.  Wood,  2  Barn.  &  Alders.  724. 
(6)  2  Cowper,  619.  . 
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be  warranted  in  saying  that  such  other  parish  was  entitled        1835. 
to  share  in  the  benefit  of  the  profits  of  the  spring?     It  may      ^^v*^^ 
be  said  that  the  improbability  of  any  person's  being  able  to  9. 

discover  the  subterraneous  course  of  the  stream  is  a  suflS-  Inhabitants  of 

FOLBSHILL. 

cient  answer  to  any  argument  drawn  from  the  analogy  of 
this  case;  but  it  must  be  remembered  that  in  the  time 
when  the  43  Eliz.  was  passed,  the  state  of  science  was 
such,  that  it  was  nearly,  if  not  quite,  as  difficult  to  ascertain 
whether  a  particular  part  of  a  mine  was  in  one  parish  or  in 
another.  It  may  reasonably  therefore  be  supposed  that 
the  legislature  intended  that  the  mine  should  be  considered 
to  be  in  that  parish  in  which  the  coal  is  brought  to  the 
surface.  And  indeed,  at  this  day,  it  is  almost  impossible 
for  the  parish  officers  to  say  how  much  of  the  coal  is  raised 
from  one  parish,  and  how  much  from  another.  It  appears 
to  have  been  the  opinion  of  Mr.  Nolan  {a)  that  the  coal 
was  ratable  at  the  pifs  mouth. 

Lord  Denman,  C.  J. — This  is  clearly  a  coal  mine  in 

the  parish  from  which  the  coal  is  actually  obtained,  and  it 

is  ratable  in  that  parish.      The  argument  is  much   too 

refined  which  says  that  the  mine  can  only  be  in  the  parish 

in  which  the  coal  is  brought  to  the  surface.     Suppose  a 

coal  mine  eitended  into  twenty  parishes,  and  was  being 

worked  only  in  one,  and  the  pit  was  in  one  of  the  parishes, 

where  no  work  was  going  on, — could  it  be  rated  only  in  the 

parish  where  the  pit  was  situate  i    As  to  the  difficulty  of 

^ascertaining  the  value  in  each  parish,  there  is  none  here 

stated.    The  sessions  have  ascertained  it. 

LiTTi.BPAi:<S,  J. — I  am  of  opinion  that  that  part  of  the 
coal  field  which  is  in  Exhall  is  liable  to  be  rated  there. 
TTie  words  in  the  statute  are  "  coal  mines."  Now,  is  this 
A  coal  mine  ?  It  has  been  argued,  by  the  counsel  for  the 
"^^^pondents,  that  it  is  not  ratable  as  a  coal  mine,  unless  the 

(11)  1  Nolan's  P.  L.  14(5. 
B  B  £ 
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18S5.        apparatus  for  working  it  is  also  in  the  same  parish.     I 

^^^^^      do  not  agree  with  them  in  that.    In   Sander*8  case  (a) 

V.  it  was  held,  that  ^'  if  a  man  hath  mines  hidden  within 

Inhabitants  of  },|g  i^ni    and   leaseth  his  land  and    all    mines    therein. 

FOLESHILL.  .  1  1        T  • 

there  the  lessee  may  dig  for  them.  *    If  you  lease  mmes, 
there  is  no  doubt  that  mines  would  pass,  though  no  mines 
were  open  at  the  time.    The  getting  of  the  coal  is  an  ope> 
ration  in  the  mine.     You  send  men  in,  and  they  sever  the 
coals ;  that  is  as  much  a  mine  as  if  the  whole  machinery 
were  in  the  same  parish.     As  to  the  spring  rated  where  it 
comes  out,  it  cannot  be  rated  anywhere  else.    It  is  impos- 
sible to  know  through  what  parishes  it  comes;  whereas 
there  is  no  difficulty  in  deciding  where  the  coal  is.     There 
might  have  been  more  difficulty  in  the  time  of  Queen 
Elizabeth;  but  that  does  not  vary  the  principle.    The  ses- 
sions  must  rate  it  in  the  best  way  they  can.     Rex  v.  The 
Mayor,  S^c,  of  Bath  (6)  is  very  much  like  this  case.     But 
this  is  much  stronger  than  the  cases  of  canals,  and  water- 
pipes  in  which  the  land  is  used  for  the  artificial  purpose  oE 
conveying  water  by  machinery.     This  is  exactly  as  if  one 
would  gather  wheat  from  the  land  above.    The  session  9 
have  come  to  the  right  conclusion. 

Williams,  J. — ^A  principal  objection  made  was,  tl^a 
Whielden  was  not  in  point  of  law  the  occupier  of  a  cos 
mine  in  Exhall.  I  think  that  the  whole  of  this,  both  tlis 
which  lay  in  Exhall  and  that  which  lay  in  Foleshill,  mightfairl 
be  considered  as  a  coal  mine.  If  that  be  so,  Whielden  w^ 
an  occupier,  and  liable  to  be  rated  to  some  amount  or  otbi 
in  Exhall. 

Order  confirmed. 

(a)  5  Co.  Rep.  12.  (6)  Suprit,  361. 
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The  King  v.  Adey  and  others. 

An  order  made  bj  two  justices  for  stopping  up  an  unne-  A  notice  of 
cessary  highway  in  the  township  of  Curborough  and  Elm-  an^rfe^or"* 
hurst,  in  the  parish  of  St.  Chad,  otherwise  Stowe,  Litch-  stopping  up  a 
6eldy  in  the  county  of  Stafford,  was  confirmed,  subject  to  sufficient  if  it 

the  opinion  of  this  Court  upon  the  following  case:  state  that  the 

rrn  11  •  r  appellants  are 

The   appellants  were  called   upon  to  prove  service  of  aggrieved  by 

the  notice  of  appeal  required  by  the  55  Geo.  3,  c.  68,  s.  3 ;  ^^j^e^^j^^o  a 
when  it  appeared  that  a  notice  in  the  following  form  had  greater  dis- 
becn  given : — (The  notice,  which  was  here  set  out  at  full  ^^^^  market 
length,  purported  to  be  a  notice  of  appeal  by  Adeu  and  town  from 
Others,  inhabitants  of  Chorley,  Staffordshire,  against  the  tive  residences 

above-mentioned  order  of  justices;  and  concluded  as  fol-  than  they 

*'  ...      would  have 

lows:)  ''And  the  grounds  of  our  appealing  agamst  the  gone  if  the 

confirmation  of  such  order,  and  proceeding  and  stopping  ^^?  ^^^^^ 
up  the  said  road,  are,  thal^  we  shall  be  materially  injured  up  were  put 
and  aggrieved  by  being  compelled  to  go  a  much  greater  proper  state  of 
distance  to  the  next  market  town  from  our  respective  resi-  repair. 
dcQces,  than  we  should  if  the  road  intended  to  be  stopped  expressly  state 

•^P  as  useless  and  unnecessary  were   put  and  kept   in  a  that  they  are 
^^  .        T^  ,  aggrieved  by 

Pi^per  state  of  repair.     Dated  8cc. '  the  order. 

It  was  objected  by  the  counsel  for  the  respondents,  that 

^is  notice  was  not  sufficient,  on  the  ground  that  it  did  not 

*tate  that  the  appellants  were  injured  or  aggrieved  by  the 

^''cifr.     And  the  sessions  being  of  this  opinion,  confirmed 

^ke  order. 

The  question  for  the  opinion  of  the  Court  is,  Whether 

^e  notice  of  appeal  was  a  sufficient  notice  within  the  third 

lection  of  the  55  Geo.  3,  c.  68. 

yfhateley,  in  support  of  the  order  of  sessions,  contended, 

tliat  the  notice  should  have  stated  in  terms,  that  the  parties 

were  aggrieved  by  the  order.     For  this  he  cited  Rex  v. 

Justices  of  Essex  (a).  Rex  v.  Justices  of  West  Riding  of 

(a)  7  Dowl.  &  Ryl.  678;  5  Bam.  &  Cressw.  431. 
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Yorkshire  {a).  He  admitted  that  a  later  case  of  Rex  v. 
Justices  of  West  Riding  of  Yorkshire  (6)  was  to  the  con- 
trary. 

Lord  Denman,  C.  J. — We  are  disposed  to  think  that  it 
scarcely  required  au  authority  to  shew  that  the  Court  of 
Quarter  Sessions  was  wrong. 

Order  of  Sessions  quashed. 

(a)  1  Mann.  &  Ryl.  547;    7  (b)  Jute,  vol.  i.  426;  4Banufc 

Barn.  &  Cressw.  678.  Adol.  685. 


WherSy  to  an 
action  on  a 
bill  of  ex- 
chaogei  the 
defendant 
pleads  want 
of  considera- 
tion,  and  the 
plaintiff  re- 
plies, that 
the  defendaot 
had  consider- 
ation for  his 
acceptance, 
which  consi- 
deration he 
states  specifi- 
cally under  a 
icilicety  and 
then  concludet 
to  the  country^ 
the  plaintiff  is 
not  bound  to 
prove  consi- 
deration in  the 
first  instance. 


Low  V.  BuBROWS. 

Assumpsit  on  a  Wll  of  exchange  for  36/.,  drawn  by  the 
plaintiff  and  accepted  by  the  defendant  (c).    The  defend 
ant  pleaded  as  to  20/.,  parcel  of  the  SGl.^  that  the  consi 
deration  for  his  promise  in  respect  of  the  said  sum  of 
was  the  sale  and  delivery,  by  the  plaintiff  to  the  defen 
ant,  of  a  certain  cow,  for  20/.,  and  which  cow  the  plai 
tiff,  at  the  time  of  such  sale,  warranted  sound ;  whereas  t 
cow  at  the  time  of  the  sale   and  delivery   was  not  sou 
but  on  the  contrary  thereof  was  unsound,  and  shortly  af 
the  sale  and  delivery  died  of  such  unsoundness.     AncL 
to  the  residue  of  the  36/.  the  defendant  pleaded,  that 
never  had   any  consideration   for  his  acceptance,  et 
paratus  est  vcrificare  {d). 

Replication :     As  to  the  plea  of  the  defendant  plea 
as  to  the  sum  of  20/.  parcel  8cc.,  that  the  plaintiff  did 
warrant  the  defendant  that  the  said  cow  was  sound,  m 


(c)  The  declaration  contained 
other  countS)  upon  which  no  point 
arose. 


<Jd 
■ot 
do 


{d)  As  lliis  plea  denied  a  matter 
implied  contmned   in  the  decla- 


ration! (vide  Gilbert  if. 
Salk.  639,  6  Mod.  158;  3 
Saund.  9   c.  n.(14),)^ikrrr, 
ther  it  ought  not  to  have  concl 
to  the  country  f 
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et  fonn&  fiur.^-concluding  to  the  country.  And  as  to  the  1BS5. 
plea  of  the  defendant  by  him  secondly  above  pleaded,  as  to 
the  residue  of  the  56/.,  that  the  defendant  did  receive  con- 
sideration for  the  said  acceptance  therein  mentioned,  io 
wity  two  cow$  sold  and  delivered  by  the  plaintiff  to  the 
defendant  at  his  request, — concluding  also  to  the  country. 

At  the  trial  before  Lord  Denman,  C.  J.  at  the  London 
sittings  after  last  term,  the  plaintiff's  counsel  merely  put  in 
and  proved  the  bill  of  exchange  described  in  the  first 
count.     Ball,  for  the  defendant,  contended,  that  as  the 
phiintiff  had  in  hb  replication  not  only  alleged  that  consi- 
deration had  been  given  for  the  bill,  but  had  gone  on  to 
state  the  particular  nature  of  the  consideration,  viz.  the 
sale  and  delivery  of  two  cows  by  the  plaintiff  to  the  de- 
fendant, he  was  bound  to  prove  such  particular  considera- 
tion.    The  Lord  Chief  Justice  was,  however,  of  opinion 
that  the  production  and  proof  of  the  bill  was  a  sufficient 
primft  facie  case,  and  overruled  the  objection.     Ultimatiely, 
tlie  plaintiff  had  a  verdict  for  51.,  the  jury  expressly  stilting 
that  they  found  the  question  of  warranty  in  favour  of  the 
^fendant,  and  two  payments  of  6/.,  and  51.  having  been 
admitted.     The  Lord  Chief  Justice  refused  to  give  leave 
to  move  to  enter  a  nonsuit  on  the  point  suggested. 

Ball  now   moved  for  a  new  trial.     The  plaintiff  was 
boand  onder  these  pleadings  to  prove  the  specific  consi- 
deration alleged   by  him  in  his  replication  to  have  been 
given.     A  case  of  Green  v.  Armstead,  tried  before  Aider" 
son,  B.  at  the  sittings  in  London  after  last  Trinity  term, 
was  cited  at  the  trial  in  support  of  the  objection  then  and 
now  made.     In  that  case,  the  declaration  was  on  a  bill  of 
exchange.    The  defendant  pleaded  want  of  consideration; 
and  the  plaintiff  in  his  replication  stated  that  there  was  a 
consideration,  and  set  out  fully  what  that  consideration 
was.    [Lord  Denman,  C.  J.  Was  the  specific  considera- 
tion there  stated  vnder  a  scilicet^     It  was  not    That, 
however,  was  the  only  difference  between  the  two  cases ; 
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1835.  and  there  the  learned  baron  compelled  the  plaintiff  (who 
had  contented  himself  with  putting  in  and  proving  the 
bill,)  to  go  into  evidence  of  the  specific  consideration.  Mr. 
Piatt,  who  was  of  counsel  for  the  plaintiff  in  this  case, 
stated  at  the  trial,  that  Parke,  B.  had  decided  otherwise 
a  few  days  previously.  It  is  hoped  that  the  Court  will 
grant  a  rule  for  the  purpose  of  considering  fully,  whether 
the  consideration  thus  stated  in  the  plaintiff's  replication 
ought  to  have  been  proved  by  the  plaintiff. 

Lord  Denman,  C.  J. — We  should  like  to  look  more 
into  the  pleadings,  before  we  give  our  opinion  upon  the 
point. 

Cur.  adv.  tmUm 

On  a  subsequent  day  in  the  term, 

Lord  Denman,  C.J.  said, — We  think  that  the  question, 
whether  the  plaintiff  was  bound  tii  prove  the  consideration 
stated,  depended  upon  whether  the  replication  concluded 
to  the  country,  or  with  a  verification.  We  find,  upon 
looking  at  the  pleadings,  that  the  conclusion  is  to  the 
country,  and  therefore  we  think  that  it  was  not  necessarjr 
for  the  plaintiff  to  prove  the  consideration. 

Rule  refused. 


Hall  v,  Middlbton. 

forTruie  nisi"      ^^^  cause  was  tried  before  the  under-sheriff  of  Derby- 

for  a  new  trial  shire  by  virtue  of  a  writ  of  trial ;  and  the  plaintiff  had  a 
of  a  cause  j    „  r      . ,-» 

tried  before  an  verdict  for  15/. 

under-sheriff, 

the  party  making  the  application  should  produce  a  copy  of  the  under-sheriff's  notes, 
verified  by  affidavit, — or  an  affidavit  stating  a  refusal  by  the  under-sheriff  to  give  a  copy 
of  his  notes,  and  bringing  before  the  Court  the  facts  proved  at  the  trial. 
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Maule,  within  the  first  four  days  of  the  term,  moved         1B35. 
for  a  new  trial.     He  stated  that  he  was  not  furnished  with 
a  copy  of  the  under-sheriff's  notes  verified  by  affidavit,  nor  ,;. 

with  a  statement  upon  affidavit  that  the  under-sheriff  had  Middleton. 
been  applied  to  for  his  notes  and  the  application  refused, 
{Matisfield  y.  Brearey^a),  Bnrney  v.  Moxall{b);)  and  that 
he  had  only  an  affidavit  of  the  attorney  who  was  present, 
stating  the  evidence.  Under  circumstances  which  he  men- 
tioned to  the  Court,  he  requested  that  they  would  allow 
liim  time  to  procure  the  under-sheriff's  notes. 

The  Court  expressed  some  doubt  whether  it  was  neces- 
sary that  the  under-sheriff's  notes  should  be  in  Court  at  the 
time  of  moving  for  the  rule  nisi  for  a  new  trial ;  and  whe- 
ther the  statement  of  counsel  should  not  be  received,  as  in 
the  cases  of  similar  motions  after  trials  before  a  judge  at 
iiisi  prius  ;  in  which  case  the  judge  is  not  called  upon  to 
make  bis  report  until  the  rule  nisi  has  been  granted.     The 
Court,  however,  under  the  particular  circumstances  brought 
to  their  notice,  stayed  the  proceedings,  in  order  that  an  ap- 
plication might  be  made  to  the  under-sheriff  for  his  notes. 

A  few  days  afterwards, 

liOrd  Dknman,  C.  J.  said — We  think  that  it  is  proper 

that  there  should  be  some  application  to  the  under-sheriff 

^or  his  notes,  and  that  those  notes,  if  furnished  by  him, 

should  be  produced;  and  that  if  he  refused  to  give  them, 

^^  should  have  an  affidavit  stating  what  was  said  by  him 

^  ^he  occasion,  and  laying  before  us  the  facts  proved  at  the 

^^«     The  Court  of  Exchequer (c)  have  already  decided 

'^^  such  is  the  course  which  ought  to  be  pursued ;  and 

^  Ca>  jnUy  ni.  p.  471 ;  1  Adol.  &  Ell.  348  a. 

^l.  347.  (c)  Id   Thomoi  v.  Edwards,  1 

5^>  iliite,  III.  472(a);  S.C.per  Crompt.  Mees.  &  Rose.  382,  ut 

^Q  Bumey  v.  Jfovsoft,  1  Adol.  videtur* 
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we  will  adopt  the  same  rule,  as  we  are  anxious  that  the 
practice  should  be  uniform. 

Leave  granted  to  renew  the  application 
after  the  first  four  days  of  the  term  (a). 

(a)  On  a  subsequent  day  in  the  such  copj  had  been  famished  by 

term  MauU  renewed  the  motion,  the    onder-sberiff  to    the    depo- 

stating  that  he  was  now  furnished  nent  as  a  true  copy  of  the  notes 

with  a  copy  of  the  under-sheriff's  taken  by  him  at  the  trial;   and 

notes  and  an  affidavit  stating  that  the  Court  granted  the  role  nisi. 


The  King  v.  The  Justices  of  Warwickshire. 

appeal  agmnst  ONE  Smith,  having  been  convicted  and  sentenced  t6  one 
ui^d"^*h^*°"     month's  imprisonment,  by  the  Rev.  iJ.  R.  Bloxam,  D.D.^ 
Vagrant  Act,    a  magistrate  of  Warwickshire,  trader  5  Geo.  4,  c.  83,  8. 14^ 
c^8^  uife  ses-  ^^^^  Vagrant  Act,)  appealed  to  the  Warwickshire  sessions, 
sions  confirm    held  in  December,  1831,  when  the  conviction  was  quashed, 
subject^o  a  '  subject  to  a  case  for  the  opinion  of  this  Court.  Dr.  Bhxmn 

case  for  the      obtained  a  certiorari  for  the  removal  of  the  order  and  pro- 
opinion  of  this  .        .  ,  .    ^  ••»••-.> 
Court,— a  sub-  ceedmgs  of  the  sessions  mto  this  Court;  and  m  Apnl,  183S, 

sequent  ses-      ^\^q  ^^^^  ^^g  ggp^  back  to  the  sessions  to  be  re-iStated.    At 

sions  may,  af- 
ter this  Court   the  sessions  holden  in  July,  1 833^  the  appeal  was  re*hennd,  and 

tl^  order* of  ^^^  justices  on  that  occasion  confirmed  the  convictioD,  snb- 
sessions,  or      ject  to  a  case.    In  the  following  Michaelmas  term.  Dr. 

after  the  time     ^v  i*if  i  ti- 

for  removing  Bloxam  obtained  a  rule  to  shew  cause  why  his  recognizances 
the  order  of      (entered  into  upon  obtaining  the  certiorari  to  remove  tfie 

sessions  has  i  • 

elapsed,  with-  nrst  order  and  case)  should  not  be  discharged, — which  nde 

^'rari^havin^^*"  ^'^^*  ^°  ^^  ®*™^  term,  enlarged  until  the  judgment  of  tiie 
been  awarded,  Court  should  be  given  upon  the  second  order  of  sessions. 
cessary  pro"     '"  Hilary  term,  1834,  a  period  of  six  months  having  elapsed 

cess  for  the  since  the  time  of  holding  the  sessions  at  which  the  coBvic- 
apprehension       .  /•         i         i  •         •    ■      •       . 

and  punish-      ^^^^  ^&>  corffirmed,  and  no  new  certioran  having  bees 
°!5"^°^  ^®      tained  to  remove  the  orders  and  proceedings  of  those 

offender  ac-         .  . 

cording  to  the  sions,  Dr.  Bloxam  obtained  a  rule  to  shew  cause  why 
conviction. 
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rale  of  Michaelmas  term,  enlarging  the  previous  rule  of        i835. 
that  term,  above  mentioned,  should  not  be  discharged,  and      ^^^^^^^ 
why  the  certiorari  should  not  be  quashed,  and  a  procedendo  v. 

awarded  for  carryiniF  back  the  record  of  the  conviction.  Justices  of 
Cause  being  shewn  against  this  rule  in  Easter  term,  1834,  shire. 
all  the  rules  were  discharged,  and  the  matter  left  as  if  no 
rule  on  either  side  had  been  obtained ;  the  Court  deciding 
that  when  the  sessions  make  an  order  subject  to  a  case,  it 
must  be  removed  into  this  Court  within  six  months  after- 
wards, and  that  the  certiorari  obtained  bj  Dr.  Bhxam,  to 
remove  the  first  order  of  sessions,  did  not  operate  to  remove 
the  second  order,  by  which  the  former  order  had  been  re- 
versed. At  the  Midsummer  sessions,  1834,  an  application 
was  made  to  the  justices  then  assembled,  to  issue  the  neces- 
sary process  for  the  apprehension  and  punishment  of  Smitka 
according  to  the  sentence  and  tenor  of  the  conviction;  and 
tiie  Court,  being  divided  in  opinion  as  to  their  power  of 
iasaing  such  process,  ultimately  declined  to  do  so  unless 
under  the  direction  of  this  Court. 

AT.  X).  Hill,  in  lostTrinity  term,  obtained  a  rule  to  shew  cause 
%vhy  a  mandamus  should  not  issue  to  the  justices,  directing 
them  to  issue  the  necessary  process  against  Smith,  accord- 
ing to  the  conviction. 

Ama$,  in  this  term,  shewed  cause.    The  6  Geo,  4>  c.  83, 
nfter  giving  persons  convicted  under  the  act  a  right  to  ap- 
peal to  the  fitfx^  general  or  quarter  sessions,  enacts,  (sect.  14,) 
^  that  the  Court  at  such  general  or  quarter  sessions  shall 
bear  and  determine  the  matter  of  such  appeal,  and  shall 
ittake  such  order  therein  as  to  the  said  Court  shall  seem 
neet;  and  in  case  of  the  dismissal  of  the  appeal,  or  the 
afirroance  of  the  conviction,  shall  issue  the  necessary  pro- 
cess for  the  apprehension  and  punishment  of  the  offender, 
•ocording  to  the   conviction."      Under  this   section,  the 
only  sessions  that  have  power  to  issue  process  for  the  ap- 
prehension and  punishment  of  the  party  convicted,  are  the 
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sessions  at  which  the  conviction  is  upon  appeal  confirmed. 
Therefore  the  process  should,  in  this  case,  have  been  issued 
at  the  July  sessions,  1833.  The  inconvenience  which  may 
be  supposed  to  be  the  consequence  of  such  a  construction 
of  the  act,  with  regard  to  the  granting  of  cases  for  the  opi- 
nion of  this  Court,  may  be  obviated  by  admitting  the  party 
convicted  to  bail,  which  this  Court  may  do  upon  the  filing 
of  the  return  to  the  certiorari ;  Rex  v.  Reader  (a).  Even  if 
the  Court  should  be  of  opinion  that  it  was  not  imperative 
on  the  same  sessions  to  issue  the  process,  still  the  applica- 
tion to  that  Court  ought  to  have  been  made  much  earlier 
than  at  the  Midsummer  sessions  in  1834. 


fVaddington,  contrd*  The  ground  upon  which  the  ses* 
sions  refused  to  issue  the  process  was,  that  they  doubted 
whether  under  the  act  they  had  power  to  do  so.  In  the 
absence  of  authority,  it  is  almost  impossible  for  the  Court 
to  adopt  the  construction  which  has  been  contended  for. 
The  words  ''such"  and  ''  said'^  cannot  reasonably  be  sup- 
posed to  mean  the  same  individual  justices  at  the  same 
sessions,  but  must  have  been  intended  as  a  general  descrip- 
tion of  the  Court.  In  Rex  v.  Justices  of  Wilts  (6)  it  wa» 
held,  that  though  an  act  giving  an  appeal  to  the  sessions, 
held  within  four  months  after  the  cause  of  complaint  shal? 
have  arisen,  directs  the  said  sessions  to  hear  and  determine 
the  appeal ;  yet  that  the  sessions  have  an  incidental  authority 
to  adjourn  the  appeal,  if  it  be  necessary  for  the  advance- 
ment or  convenience  of  justice.  If  the  sessions  had  in  this 
case  (under  the  authority  of  Rex  v.  Justices  of  Wilts,)  power  to 
adjourn  the  appeal,  surely  they  must  have  power  to  reqnte 
the  execution  of  the  sentence,  or  grant  a  case  and  leave  it  to 
a  subsequent  sessions  to  issue  process,  if  this  Court  should 
ultimately  sanction  the  conviction.  It  is  said  that  the  Court 
might  have  bailed  the  party  convicted.     But  it  is,  to  say  the 


(o)  1  Stra.  531. 


(b)  13  East)  35S. 
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least,  very  doubtful  whether  this  Court  can  bail  a  party 
who  is  in  execution  under  a  conviction^  and  even  if  he  were 
bailable,  there  would  still  be  great  inconvenience  in  exer* 
cising  the  power. 

This  case  may  be  viewed  in  another  way.     The  convic- 
tion may  be  said  not  to  have  been  affirmed  at  the  sessions 
in  July»  1833,  but  to  have  been  then  affirmed  conditionally y 
and  therefore  there  was  not  at  that  time  such  an  ''  affirm* 
anc^*  as  the  act  contemplates.     The  conviction  is  not  abzo* 
lutefy  affirmed  until  this  Court  has«  upon  the  case  being 
brought  upy  decided  in  favour  of  the  conviction,  or  until  it 
has  appeared  by  the  expiration  of  six  months,  or  from  some 
other  ground,  that  the  case  will  not  be  taken  up.     The 
proper  time  for  issuing  the  process  is,  as  it  now  appears  by 
the  late  decision  of  the  Court  in  this  case  (a),  at  the  first 
sessions  after  the  expiration  of  six  months  from  the  time 
of  granting  the  case ;  but  this  case  must  be  excepted  out  of 
tkat  rule,  as  until  last  Easter  term  this  Court  doubted  whe- 
ther  this  case  might  not  have  been  brought  up  after  the 
tsxpiration  of  the  six  months; — and  it  was  not  therefore 
Until  the  Court  had  decided  that  the  party  was  too  late  to 
briog  up  the  case,  that  an  application  to  the  sessions  to 
i«sue  the  process  could  be  made.     Therefore,  inasmuch  as 
^lie  application  was  made  at  the  sessions  next  after  this 
Court  had  decided  that  the  case  could  not  be  brought  up, 
i.t  was,  within  the  strictest  construction  of  the  clause  in  the 
^ct,  made  at  the  proper  sessions. 

Cur.  adv»  vult. 
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Lord  Dbnman,  C.  J.,  on  a  subsequent  day  in  the  term, 
ddivered  the  judgment  of  the  Court. — The  single  point  is, 
whether  the  act  is  expressed  so  unfortunately,  that  we  can- 
not effectuate  the  intentions  of  the  legislature  in  this  case, 
by  directing  the  justices  at  sessions  to  issue  the  process 
requisite  for  the  enforcing  of  an  order  of  a  preceding 
Court.    It  seems  to  us,  that  unless  there  be  something  which 

(a)  Bix  V.  Bhxcany  ante,  iii.  385. 
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exfrtsily  negatives  such  a  power,  the  subsequent  sessions 
can  carry  into  effect  the  order  of  the  preceding  sessions. 
Rex  V.  Nevile  (a)  was  expressly  decided  upon  that  suppo- 
sition, and  is  to  that  extent  an  express  authority  in  fisvour 
of  this  application.     The  words  of  the  statute  are  these — 
''  The  Court  at  such  general  or  quarter  sessions  (that  is, 
the  sessions  at  which  the  party  convicted  is  to  appeal,) 
shall  hear  and  determine  the  matter  of  such  appeal,  and 
shall  make  such  order  therein  as  to  the  said  Court  shall 
seem  meet;  and  in  case  of  the  dismissal  of  the  appeal,  or 
the  aflSrmance  of  the  conviction,  shall  issue  the  necessary 
process  for  the  apprehension  and  punishment  of  the  offender, 
according  to  the  conviction."    The  argument  against  this 
application  was  such  as  might  have  been  expected  to  be 
urged  if  the  words  of  the  act  had  been  ^'  shall  hear*'  only, 
and  not  *^  shall  hear  and  determine"     We  think,  however, 
that  the  addition  of  the  latter  words  makes  the  whole  dif- 
ference, and  that  the  Court  of  Quarter  Sessions  holden  ni 
July 9  1832,  when  the  merits  of  the  conviction  were  cerw- 
tainly  gone  into  upon  appeal,  did  not  determine,  though  it 
did  hear,  the  matter  of  such  appeal ; — the  order  of  the  aiei» 
sions,  by  which  this  conviction  was  confirmed,  yt^n  fettered 
by  a  condition,  introduced  in  favour  of  the  appellant,  whidi 
made  it  uncertain  whether  that  order  might  not  be  reversed; 
— and  that,  therefore,  the  matter  was  not  **  determined^ 
because  woX.  finally  and  conclusively  determined,  althougl 
when  the  condition   was   removed  the  determination  di 
become  final  and  conclusive,  no  further  "  hearing*'  beir 
either  necessary  or  possible.     We  are  therefore  of  opmi< 
that  some  subsequent  sessions  had  jurisdiction  to  issue  su 
necessary  process ;  and  that  this  mandamus  must  go,  uul 
there  appears  to  have  been  an  unreasonable  delay.     Tb 
has,  in  this  case,  been  considerable  delay;   but  we  tl 
that  it  has  been  satisfactorily  accounted  for. 

Rule  absoint 


(a)  2  Barn.  &  Adol.  399. 
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4  0QC 

The  King   v.  The  Inhabitants  of  Wrangle.  v^v-w 

An  order,  by  which  Ann^  the  wife  of  Jona$  Page,  (who  An  agreement 
hid  absconded,)  and  their  child,  were  removed  from  Skir-  "ervlnt"^ 
beck  to  Wrangle,  both  in  the  parts  of  Holland,  co.  Lincoln,  ""ay  be  oroved 
wu  confirmed  upon   appeal,   subject  to  the  opinion  of  though  the  * 
this  Court  upon  the  following  case  2 —  ^®""^  of  the 

rwn  1  ,  •     A    i-     •  agreement  are, 

The  respondents  shewed  a  prima  facie  settlement  of  by  the  direc- 
Page  in  the  appellant  parish  by  birth.  '*Tiies?writ- 

Tbe  appellants  then  proposed  to  shew  a  subsequent  set-  ten  down  by  a 
tlement  of  Page  by  hiring  and  service  in  the  parish  of  g^'^j^  ^idng 
Sibaey ;    and  called    Collins,    who   stated    that  he  hired  though  read 
Puge  for  a  year  at  Leake  statute,  held  Idth  May,  1822.  parties, not  be- 
la  answer  to  a  question  from  the  respondents'  counsel,  he  ^"S  signed  by 
stated  dut  the  agreement  for  the  hiring  was  in  writing. 
This  he  afterwards  explained,  by  stating  that  he  and  Page 
vent  together  to  Plant,  the  chief  constable's  clerk,  who  in 
their  presence,  and  by  their  direction,  wrote  down  the  terms 
of  the  hiring,  but  the  writing  was  not  signed  either  by  Col- 
Umm  or  by  Page.     The  wridng  was  not  produced  at  the  trial, 
9tid  no  reason  was  given  for  its  non-production.      The 
Court  held,  that  oral  evidence  of  the  hiring  could  not  be 

Waddington  in  support  of  the  order  of  sessions.     [Lord 
tff ,  C.  J.    How  does  the  fact  of  some  other  person's 
a  note  of  the  agreement  prevent  the  parol  agreement 
JTODi  being  given  in  evidence?]    The  two  contracting  parties 
wiut  to  the  clerk  of  the  chief  constable,  and  he  by  their 
direction,  and  in  their  presence,  reduced  the  agreement  into 
^vritiog.     The  clerk  was  thus  constituted  the  agent  of  the 
^^^tracting  parties.    It  does  not  appear  whether  any  thing 
^'^  done  after  the  agreement  had  been  entered  into,  nor  is 
*^  stated  as  a  distinct  fact  that  the  agreement  had  been  al- 
'^^y  entered  into  in  another  place.     The  cases  on  this  sub- 
are  collected  in  a  note  to  Starkie  on  Evidence  (a),  and 
(a)  9  Stark.  £y.  755,  Snd  edit. 
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1835.        all  the  cases  where  the  writing  was  not  considered  as  the 
^■^^^'^^^      agreement  of  the  parties  are,  either  where  the  writing  con- 
y^  tained  mere  proposals,  or  had  not  been  sanctioned  by  both 

Inhabitants  of  parties.      In  Ramsbottom  v.  Tunbridge  (a)  a  written  paper, 
not  signed  by  the  auctioneer,  but  delivered  by  him  to  a  bid- 
der at  a  sale  by  auction,  and  which  contained  a  description 
of  the  property  to  be  sold,  was  held  not  to  be  such  a  writ- 
ing as  would  exclude  parol  evidence.     In  Ramsbottom  v* 
Mortley  (Jb)  a  paper  signed  by  the  auctioneer  was  held  to 
require  an  agreement  stamp.     When  there  is  an  agreement 
requiring  a  stamp,  parol  evidence  is  excluded.    Doe  v.  Cart* 
Wright  (c)  is  distinguishable  from  the  present  case.     There, 
upon  the  lettting  of  premises,  a  memorandum  of  agreement 
was  drawn  up,  the  terms  of  which  were  read  over  and  as- 
sented to ;  and  it  was  then  agreed  that  the  tenant  should 
on  a  future  day  bring  a  surety  and  sign  the  agreement, 
neither  of  which  he  did.     It  was  held  that  the  terms  of  the 
letting  might  be  proved  by  parol, — on  the  ground  that  the 
memorandum  was  not  an  agreement,  but  a  mere  proposaL 
Doe  V.  Cartwright  is  recognized  in  Hawkins  v.  Warre  (d)» 
In  Dalison  v.  Stark(e),  an  order  for  goods  was  given  verbally, 
and  the  vendor  put  down  the  terms  of  it  in  writing  as  a 
memorandum,  but  it  was  not  signed  by  the  vendee.     Lord 
EUefiborough  held,  that  the  terms  of  the  order  might  be  given 
in  evidence,  without  producing  the  written  memorandum, 
lliere  the  memorandum  was  entirely  unsanctioned  by  one 
of  the  parties  to  the  contract.      If  the  memorandum  in  that 
case  had  been  made  at  the  desire  of  the  defendant,  it  would 
have  been  exactly  similar  to  this  case.      Here,  the  person  ^ 
who  wrote  the  agreement  was  the  agent  of  the  parties  forar 
this  purpose.     The  objection  is,  that  the  agreement  is  nor^ 
signed  by  the  parties,  but  that  objection  is  founded  on  th»^: 
statute  of  frauds.      But  this  is  not  an  agreement  withiF^ 
the    statute,    and    does  not    therefore   require  s^naturm^ 

(a)  2  Maule  &  Selw.  434.  ((f)   5  Dowl.  &  %1.  519;     ^^ 

(6)  Ibid.  445.  Barn.  &  Cressw.  698. 

(c)  3  Barnw.  &  Alders.  32G.  (e)  4  Esp.  N.  P.  C.  165. 
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[Lord  Deiiman,  C.  J.   There  is  no  proof  that  the  agree-         1835. 
meot  was  entered  into  by  both  parties].     It  is  to  be  pre- 
sumed that  the  parties  told  the  clerk  to  take  down  the  v. 
agreement  in  writing.     In  fact  neither  of  the  parties  could  Inhabitants^ of 
read  or  write. 

N,  R.  Clarke,  and  Collett,  contrd.    The  writing  was 
merely  collateral  to  the  agreement,  and  was  not  the  agree- 
ment itself.     It  would  indeed  be  strange  if  parties,  who 
could  neither  read  nor  write,  should  be  bound  to  adopt  an 
agreement  merely  because  a  third  party  chose  to  take  down 
iQ  writing  what  he  supposed  to  be  the  terms  of  the  agree- 
ment.     As  to  Ramsbottom  v.  Tunbridge,  and  Ramsbottom 
^.  Moriley,  it  is  to  be  remarked,  that  where  the  agreement 
iras  signed  by  the  auctioneer,  it  was  deemed  binding  on  the 
parties,  but  not  where  the  writing  was  unsigned.     Here,  the 
Supposed  agreement  is  not  signed  by  the  parties.  Doe  v. 
Cartwright  is  in  point.   There,  it  was  found  that  the  tenant 
mssented  to  the  terms  of  the  memorandum,  yet  it  was  held  to 
be  only  collateral  to  the  agreement.     It  is  for  the  other  side 
€o  produce  an  authority  to  shew  that  a  memorandum  of  an 
^agreement  not  signed  by  the  parties,  is  to  be  evidence  of  an 
^agreement  between  them.     It  frequently  happens  that  when 
wk  master  hires  a  servant  he  makes  a  memorandum;   but 
•airely  such  a  memorandum  would  not  be  evidence. 

Lord  Denman,  C.  J. — The  master  here  stated  that  he 

h^  hired  the  pauper  for  a  year,  and  in  answer  to  a  ques- 

Uoa  whether  the  agreement  was  in  writing,  he  stated  that 

"^  and  the  pauper  went  together  to  a  clerk,  who  in  their 

P'^&aence  and  by  their  direction  entered  the  minutes  of  the 

***''iiig  in  a  book,  but  that  the  entry  was  not  signed  by  either 

^*  the  parties.     The  question  is,  whether  parol  evidence  of 

^^  terms  of  the  hiring  was  admissible.     T  think  it  was ;  and 

^^    this  short  ground, — that  there  is  no  evidence  that  the 

^^ting  related   to   the  agreement.      It    was  not   proved 

^  have  been  the  bargain,  or  to  have  been  recognized  by  the 
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IS  Geo.  %  c.  18,  s.  5,  requiring  six  days'  notice  to  be  given         i885. 
to  magistrates ;  Rex  v.  Justices  of  Glamorganshire  (a),  Rex 
V.  Justices  of  Kent  (A). 


Cresswell,  contrd.   The  two  cases  which  have  been  cited 
are  inapplicable.     There  is  no  decision  as  to  the  mode  in 
which  the   six  days  are  to  be  computed.     The  day  on 
which  the  notice  was  served,  and  also  the  day  on  which 
the  motion  is  to  be  made,  must  be  included  in  the  compu- 
tation.    It  is  clear  that  the  day  on  which  the  notice  is 
ferved  is  to  be  included;  Castle  v.  Burditt(c),  Lester  v. 
Garland  (d).  Hardy  v.  Ryle{e),  Pet  lew  v.  Hundred  of 
WonfoTd{f),    There  are  many  instances  in  practice  in 
^hich  it  is  held  that  the  computation  must  be  made  with 
both  days  inclusive.     By  9  Geo.  \,  c.  22,  s.  8,  giving  a 
remedy  against  the  hundred  in  certain  cases,  it  is  required 
i^liat  a  party  injured  shall  give  notice  within  two  days  after 
the  commission  of  the  offence  by  which  he  is  injured,  and 
must  be  examined  upon  oath,  within  four  days  after  notice, 
touching  his  knowledge  of  the  offenders.    These  four  days, 
mt  has  been  decided,  must  be  taken  inclusively  both  of  the 
day   of  the  notice  and  of  the  day  of  examination.    This 
decision  is  consistent  with  that  on  the  prior  statute ;  Norris 
X7.  Hundred  of  Gawtry  (g).     [Littledale,  J.   The  common 
rule  is,  that  one  day  is  to  be  taken  inclusive,  and  one  day 
exclusive.     That  is  the  case  with  respect  to  an  eight  day 
rule]   By  the  rule  of  H. 2  Will.  4,  Reg.  VIII.  (A),  the  Court 

(«)  5  T.  R.  279.  pressed  to  be  clear  days,  is  pre- 

(h)  S  Bamw.  &  Adol.  250.  scribed  by  the  rules  or  practice  of 

(e)  3  T.  R.  023.  the    Courts,   the    same  shall   bo 

(cQ  15  Vesey,  248.  reckoned  exclusively  of  the  first 

(e>  4  Mann.  &  R;l.  295;  9      day,  and  incliuively  of  the  last 

^trnw.  h  Crtssw.  603.  day,  unless  the  last  day  shall  hap- 

(y)  4  Mann.  &   Ryl.  130;  9      pen  to  fall  on  a  Sunday,  Christ- 

^Mnw.  &  Cressw.  134.  mas-day,  Good  Friday,  or  a  day 

(^)  Hobart,  139.  appointed   for   a  public   fast    or 

CA)  By  which   it  was  ordered,  thanksgiving,  in   which   case  the 
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Justices  of 
Cumberland. 


Lt  "  in  all  cases  in  which  any      time  shall  be  reckoned  exclusively 
'^^miciiUir  number  of  days,  not  ex-      of  that  day  also." 
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Dob,  on  the  several  demises  of  Smith  and  Payne,  ^^^^^^ 

V.  Webber. 

FOLLETT,  in  the  last  term,  obtained  a  rule  calling  JJf^,J^H^""" 

upon  the  defendant  to  shew  cause  why  it  should  not  be  re-  ^  1^-4,  Reg.  I, 

ferred  to  the  master  to  review  his  taxation  of  the  defendant's  4^.4,  R^g.  i^ 

costs.     The  aflSdavits  disclosed  the  following  facts  :  ^»)  particular 

.  .  costs,  incurred 

The  cause  was  tried  at  the  Devon  sprmg  assizes,  1834,  in  relation  to 

and  the  plaintiff  obtained  a  verdict  upon   the  demise  of  JjJ®  ^"^3^  ^re 
Smith  ; — the  title  of  Payne  and  the  demise  from  him  having  referable  to 
been  disclaimed  by  the  plaintiff's  counsel.     The  defendant  another  is  a 
was,  until  the  opening  of  the  plaintiff's  case,  totally  igno-  question  of 
rant  of  the  title  of  Smith— Rnd  came  to  the  trial  prepared  decision  of 

wth  evidence    of  the  proceedings  in  a  former  action  of  ^\'*'  Master 

.  alone. 

ejectment,  in  which  he  had  recovered  against  Paynes  the      The  Court 
title  of  whom  alone  the  defendant  expected  would  on  this  ^g^^aUed  ^^ 
occasion  come  in  question.     The  evidence  would  not  have  upon  to  in- 
been  prepared  if  the  count  on  the  demise  of  Payne  had  been  correctness  of 

struck  out  before  the  trial.     The  plaintiff's  counsel  having,  the  Master's 

decision 
however,  shewn  a  title  in  Smith,  as  mortgagee,  before  the  upon  such 

former  ejectment  brought,  the  defendant's  counsel  called  and  ^"^^^^^^  i„ 
examined  his  witnesses,  and  produced  an  award,  made  in  ejectment 
fiivour  of  the  defendant  in  the  former  ejectment,  and  shewed  ";^deniises  of 
that  Smith  had  been  examined  before  the  arbitrator  as  a  wit-  -^.and  B.,  the 
ness  on  behalf  of  Payne,  and  contended  that  the  evidence  ing  i|:norant  of 

Was  admissible  against  Smith.  This  was  denied  bv  the  plain-  ^*^®  ^*^^®  ®/;^** 

°  "  "^  goes  10  tnal 

tiff^tf  counsel ;  and  the  evidence  was  rejected  by  the  learned  prepared  with 
judge  as  inapplicable  to  the  title  of  Smith.    Erie,  in  Easter  ^^5 J"|^(o  the 
^erm  last,  moved  for  a  new  trial,  on  the  ground  that  the  title  of  B. 
Evidence  had  been  improperly  rejected ;  but  the  Court  held  plaintiff's 

that    it    was    clearly   inadmissible   as  against   Smith,    and  counsel  dis- 

r  ,   ^      claims  the  title 

therefore  refused  the  rule(fl).     The  verdict  was  entered  for  ot'B.,  (the  is- 
sue in  respect 
(a)  Ante,  vol.  iii.  746;  1  Adul.  &  Ell.  119.  of  whose  de^ 

inise  is  there- 
*<»re  found  for  the  defendant,)  nnd  obtains  si  verdict  under  the  demise  from  A., — the 
HAaster  is  justified  in  allowinj;  the  defendant  the  costs  of  the  evidence  so  prepared, 
vilthcNigh  at  the  trial  the  witnesses  were  examined  by  the  defendant's  counsel,  and  their 
evidence  was  offered  as  against  the  title  of  B.,  but  rejected  as  inapplicable,  and  althousli 
the  defendant  afterwards  moved  for  a  new  trial  on  Uie  ground  of  the  rejection  of  the 
^videooe,  and  the  Court  refused  the  rule  on  the  same  ground. 


MCITH 


I 


CASES  IK  THE  KINO  S  BENCH, 

the  defendant  upon  the  count  on  the  demise  of  Payne* 
The  plain tiiF's  costs  were  taxed  at  131/.  Upon  the  taxa- 
tion of  the  defendant's  costs^  it  was  disputed  before  the 
'^^*  Master  whether  the  defendant  was  entitled,  under  R.  H. 
4  W.  4,  Reg.  I,  7  {a),  to  the  costs  of  the  evidence  above 
mentioned.  On  the  part  of  the  defendant  it  was  contended 
that  the  costs  incurred  by  him  were  wholly  referable  to  the 
issue  on  the  demise  of  Payne;  and  on  the  part  of  the 
plaintiff  it  was  urged,  that  under  the  circumstances,  the 
costs  must  be  considered  as  referable  to  both  the  issuea, 
notwithstanding  that  the  evidence  might  have  been  origiiudlj 
prepared  with  reference  solely  to  the  title  under  the  demiae 
from  Payne.  The  Master,  after  receiving  much  eYidence 
and  fully  considering  the  question,  decided  that  the  defend- 
ant was  entitled  to  the  costs  in  question;  and  they  were  ao-  1  %a 
cordingly  taxed  at  197/.  10«.  The  plaintiff's  costs  of  13U  1^  ' 
were  set  off  against  the  defendant's  costs,  and  the  latter  had  \\9~. 
an  allocatur  for  66/.  iOs. 


\i 


Erie  and  Crottder  now  shewed  cause.    The  defendant  is 
entitled  to  these  costs  under  R.  H.  4  JVilL  4,  Reg.  I,  7*  w  \^ 

costs   occasioned  by   the   demise  on   which   the  plaintiff 
failed,  and  on  which  therefore  the  verdict  and  judgment 
passed  against  the  plaintiff.     The  objection  is^  that  the 
costs  were  not  occasioned  solely  by  reason  of  that  demise. 
The  Master  has   decided  against   this  objection.     [Po/- 
lett,  S.  G.,  stated  that  one  objection  was,  that  the  rule  does 
not  apply  to  actions  of  ejectment.]    The  rule  of  H.  2  W^  4, 
Reg.  I,  74(&),  is  equally  good  for  this  purpose.   The  material 
question  is,  whether  the  costs  are  referable  to  the  demise 
by  Payne  only,  or  to  both  demises.     It  is  distinctly  swoi 
that  the  whole  expense  was  incurred  in  consequence  of  t! 
demise   from   PaynCy  and   that   the  evidence  in  questioi 
would  not  have  been  prepared  if  that  demise  had 
omitted,  or  if  notice  had  been  given  of  the  plaintiff's  in 

(a)  Ante,  iii.  5.  (6)  See  this  mle,  poi#,  384. 
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tion  to  abandon  it.     It  will  be  said  that  the  evidence  was         i835. 

used  in  answer  to  the  demise  by  Smith.     It  is  true  that  the      ^^"^v^"^ 

•  1       r  o    •  #  •  ^"^  ^'  Smith 

title  of  Smith  coming  upon  the  defendant  s  counsel  by  sur-  v, 

prise,  they  took  the  opinion  of  the  judge,  and  afterwards  of  Webber. 
this  Court,  as  to  the  admissibility  of  the  evidence  in  answer 
to  thai  title;  but  both  by  the  judge  and  by  this  Court  the 
endetice  was  held  to  be  wholly  inadmissible  as  against 
Smith.  Though  the  witnesses  were  examined  and  the  award 
produced,  the  evidence  did  not  go  to  the  jury  in  the  regular 
way ;  and  it  cannot  therefore  be  said  to  have  been  used  in  an- 
swer to  the  title  under  the  demise  by  Smith. 

Folktt,  S.  G.,  contri.    The  rule  of  H.  4  W.  4,  Reg.  I,  7, 
is  clearly  not  applicable,  because  the  action  was  commenced 
and  tried  before  that  rule  came  into  operation ;  and  therefore 
the  rule  on  which  the  defendant  must  rely  is  that  of  H. 
2  W.  4,  Reg.  I,  74.     If  the  decision  of  the  Master  (who  ap- 
pears to  have  considered  only  the  rule  of  H.  4  IV.  4,)  be 
supported,  this  singular  consequence  will  follow, — that  the 
piaiotiff,  having  recovered  in  the  action,  will  yet  be  liable 
to  pay  costs  to  the  defendant.    The  witnesses  were  examined 
'n  respect  of  the  demise  by  Smith.    It  is  not  to  be  said  that  be- 
cause the  judge,  and  afterwards  the  Court,  held  the  evidence 
inadmissible  as  against  Smith,  therefore  the  defendant  is  to 
liave  the  co4its  of  those  witnesses,  as  being  witnesses  in 
s-espect  of  a  demise  not  supported   by  the  plaintiff.     An 
experiment  was  made  by  the  defendant,  and  it  failed.     The 
evidence  was  capable  of  being  used  upon  both  issues,  and 
IMS  so  used.     The  evidence  must  be  applicable  exclusively 
to  a  count  upon  which  the  defendant  succeeds,  in  order  to 
entitle  him  to  the  costs ;  and  therefore  if  it  be  in  any  way 
applicable  to  that  count  on  which  the  plaintiff  succeeds, 
the  defendant  cannot  have  the  costs.     It  is  not  denied  that 
the  evidence  was  prepared  as  against  Payne;  but  the  wit- 
nesses were  examined  and  relied  upon  as  against  Smithes 
title.      The  defendant  failed  in  his  attempt  to  make  out 
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this  defence,  and  now  he  calls  upon  the  plaintiff  to  pmy  the 
costs  of  that  very  evidence  upon  which  that  defence  mm 
rested. 

Lord  Denman,  C.J. — ^The  real  question  is,  whether 
these  are  costs  of  the  issue  found  for  the  defendant.  The 
rule  directs,  ''  that  no  costs  shall  be  allowed,  on  taxation, 
to  a  plaintiff,  upon  any  count  or  issues  on  which  be  has 
not  succeeded ;  and  the  costs  of  all  issues  found  for  the 
defendant  shall  be  deducted  from  the  plaintiff's  costs.** 
The  principle  is  undisputed.  The  only  question  therefore 
is,  whether  the  Master  has  done  wrong  in  adjudging  that 
the  defendant  is  entitled  to  these  costs.  I  see  no  doubt  in 
the  case.  Balancing  the  statements  on  both  sides,  I  think 
that  the  costs  were  applicable  to  the  demise  in  respect  of 
which  the  defendant  succeeded.  It  was  for  the  MaUer  to 
decide  whether  the  costs  were  the  costs  in  respect  of  one 
demise  alone,  or  in  respect  of  both ;  and  we  think  that  the 
Master  has  decided  rightly.  The  plaintiff  has  brought 
the  mischief  upon  himself  by  putting  two  titles  on  the  re- 
cord, one  of  which  he  was  unable—- and  did  not  intend — to 
support.  It  is  true  that  the  defendant  did  tender  the  evi- 
dence upon  the  other  issue;  but  I  cannot  admit  that  the 
defendant's  counsel  has  brought  a  liability  to  costs  upon 
his  client  by  offering  this  evidence  as  he  has  done. 

LiTTLEDALE,  J. — This  was  a  matter  entirely  for  the  dis« 
cretion  of  the  Master.     He  has  taken  much  pains  in  ordei 
to  come  to  a  right  conclusion;  and  I  think  he  has  sue 
ceeded.     I  see  no  principle  whatever  upon  which  we  ca 
call  upon  him  to  review  his  taxation.     I  do  not  think  th 
the  costs  need  be  confined  so  entirely^  as  has  been  cc 
tended,  to  the  issue  found  for  the  defendant. 

Williams,  J. — I  entirely  concur.   The  Solicitor-Gen 
does  not  suy  that  the  Master  has  mistaken  the  princi 
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and  the  discussion  is  only  upon  a  matter  of  fact,  which  is         ]8S5. 

undoubtedly  for  the  decision  of  the  Master.     We  ought  not 

to  be  called  upon  to  weigh  matters  of  fact.     That  is  for 

the  discretion  of  the  Master,  where  the  Master  is  not  mis-      Webbb*. 

taken  in  principle. 

Rule  discharged. 


Dob  d.  Smith 

V. 


William  Spence  and  another,  Executors  of  John 

Spence  v.  Albert.  Upon  a  decla- 

-nSSUMPSIT  to   recover  a   balance  due  in  respect  of  ing  an  accoimt 

goods  sold  by  the  testator.      The  declaration   contained  th^'^Jn^Jj^ 

counts  on  promises  to  the  testator,  and  also  a  count  on  an  aseiecotors, 

account  stated  with  the  plaintiffs  as  executors.    Plea  :  non  contmns     "^ 

mjisumpsit.     At  the  trial,  the  defendant  proved  that  she  was,  c®.""^  on  pro- 

,       .  .     ,  niises  to  the 

at  the  time  of  the  sale  of  the  goods,  and  still  is,  a  feme  testator,  the 

covert,  and  the  plaintiffs  were  nonsuited.     The  defendant  ?«^«n^an^,w> 
,  "^       ,  in  case  ot  a 

u^d  repeatedly  promised  the  plaintiffs  to  pay  them  the  debt  nonsoit,  enti- 
''^tich  was  due  to  the  testator;  and  the  plaintiffs  were  not,  asofc^ie 

■^  the  time  of  bringing  the  action,  aware  of  the  coverture  ;    .  The  discre- 
■««>..  ■•,  >  11  i<    1        i.         tion  as  to  costs 

■■or  Old  It  appear  that  the  testator  was  aware  of  that  fact,  in  actions  by 

*^c  plaintiffs   had  no  assets    belonging   to  the   testator,  executors, 
X*l.    !^M  .  given  to  the 

^c  Master  taxed  the  defendant's  costs  at  24/.,  which,  as  far  Court  or  a 

''egarded  the  pleadings,  applied  only  to  the  count  on  the  ^^^S^  of  anjr 
^Ount  stated  with  the  executors.  Courts,  by  3 

c.  49,  8.  3], 

.  ^     -Alexander,  in  the  last  term,  obtained  a  rule  calling  upon  extends  only 
Cf^^      _    -      ,  -  It"**  111  td  cases  in 

defendant  to  shew  cause  why  the  Master  should  not  which  execn- 

«w  his  taxation.  J^"  'T*'*'  ^ 

fore  that 
enactment, 

^^all  now  shewed  cause.    This  application  is  founded  S[^ynient"° 
.  tH^  the  31st  section  of  the  act  for  the  amendment  of  the  of  costs. 
*^^  •,  (3  &  4  Will.  4,  c.  42,)  the  words  of  which  are :     •'  In 


^^ry  action  brought  by  any  executor  or  administrator  in 
^^lit  of  the  testator  or  intestate,  such  executor  or  adminis^ 
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trator  shaU,  (unkss  the  Court  in  which  such  actiofi  is  brought, 
or  a  judge  of  amf  of  the  superior  Courts,  shall  otherwise 
order,)  be  liable  to  pay  costs  to  the  defendants  in  case  of 
being  nonsuited,  or  a  verdict  passing  against  the  plaintiff, 
and  in  all  other  cases  in  which  he  would  be  liable  if  such 
plaintiff  were  suing  in  his  own  right,  upon  a  cause  of  action 
accruing  to  himself;  and  the  defendant  shall  have  judgment 
for  such  costs,  and  they  shall  be  recovered  in  like  manner/^ 
This  case  is  not,  however,  one  in  which  the  Court  have  a 
discretionary  power  as  to  the  costs,  because  (inasmuch  as  a 
contract  with  the  plaintiffs  themselves  is  declared  on)  it  ia  a 
case  in  which,  as  the  law  stood  before  the  passing  of  the 
act,  the  executors  were  liable  to  costs ;  Dowbiggin  v.  JEfar- 
rison  {a),  Jobson  v.  Foster  (b).      Lysom  v.   Barrow  {c\ 
which  has  been  decided  since  the  promulgation  of  the  new 
rules,  will  probably  be  relied  on  contri.       But  that  case 
was,  both  in  the  argument  and   in   the  judgment  of  the 
Court  delivered  by   Park  J.,  expressly  distinguished  from 
Dowbiggin  v.  Harrison,  and  Jobson  v.  Foster,  on  the  ground 
that  the  contract  alleged  in  the  declaration  in  that  case  was« 
such  as  the  plaintiffs  could  not  have  sued  upon,  except  i 
their  representative  character.     For  the  same  reason  th 
case  is  distinguishable  from  the  one  before  the  Court, 
is  precisely  similar  to  the  other  cases   which  have 
referred  to. 


Alexander,  contrd.  Undoubtedly  where  it  appears 
the  plaintiff  might  have  recovered  in  his  individual  ch 
ter,  he  was  liable  to  costs  before  the  statute ;  but  it  d 
not  follow  that  in  such  case  the  Court  have  no  discretion 
power  as  to  the  costs.  Lysom  v.  Barrow  shew  that  tke 
Court  have  such  discretionary  power ; — and  this  is  a  case  io 
which  the  Court  will,  in  the  exercise  of  their  discretioD; 


(a)  4  Mann.  &  Ryl.   622  ;  9 
Barn.  &  Cress w.  666. 

(b)  1  Bara.&  Adol.  6.    Andnee 
Grimstead  v.  Skirley,  S  Taunt  116^ 


Jones  V.  Jonet,  1  Bingh.  249  ;  S  B. 
Moore,  146. 

(c)  10  Bingh.  563;  4  Moore  ft 
Scott,  46S. 
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**  Otherwise  order/'  as  the  act  expresses  it.     The  language 
of  Park,  J.  in  Lysons  v.  JBarrow,  gives  a  criterion,  accord- 
ing  to  which  this  case  is  entitled  to  the  favourable  notice  of 
the  Court.     His  lordship  says,  (a)  ^'  One  main  point  to  con- 
sider ii,  was  this  u  frivolous  action?     So  far  from  it,  that  it 
appears  from  the  affidavit  that  it  was  the  bounden  duty  of 
the  phiiQtiffs  to  the  estate  of  the  testator  to  bring  an  action. 
The  plaintiffs  were  defeated  on  a  ground  which  they  could  not 
be  supposed  to  apprehend.    The  promise  could  only,  from 
the  nature  of  the  case,  be  a  promise  after  the  death  of  the 
teitalor ;  but  still  if  a  verdict  had  been  obtained  by  the 
plaintiffs^  the  fruit  of  the  verdict  would  have  been  assets. 
The  action  could  only  be  brought  by  the  plaintiffs  in  their 
repretentative  character,  for  in  their  individual  state  they 
had  no  more  right  to  sustain  an  action  than  the  greatest 
atfanger."   So,  in  Mis  case,  the  action  was  not  frivolous; — it 
wa9  the  bounden  duty  of  the  plaintiffs  to  bring  an  action, 
for  it  is  not  denied  that  the  debt  claimed  was  justly  due, 
aifid  it  is  sworn  that  the  plaintiffs  did  not  know  that  the  de- 
fendant was  a  married  woman,  and  that  it  was  believed  that 
tibe  testator  was  not  aware  of  the  fact ;  and  this  also  was  an 
aMtion  which  could  only  be  brought  by  the  plaintiffs  in  their 
representative  character.     Under  these  circumstances  it  is 
boped  that  the  Court  will  think  it  right  to  relieve  the  plain- 
^^1  from  the  payment  of  costs. 

Cur.  adv.  vult. 
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Lord  Den  MAN,  C.  J.,  on  a  subsequent  day  in  the  term, 

^^i — We  have  consulted  with  the  other  judges  upon  this 

H^astion,  and  we  are  of  opinion  that  we  cannot  interpose, 

*ttd  that  the  rule  which  has  been  obtained  must  be  dis- 

^*»Vd. 

Rule  discharged. 


(a)  10  Bingh.  567.   And  see  4  Moore  &  Scott,  460. 
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The  King  r.  The  Inhabitants  of  St.  Martim*8, 

Exeter. 

A.  18  appren-    AN  order  for  the  removal  of  John  Snell  and  Ann  his  wife, 
C  partneri.     ^^^^  Puddington,  Devon^  to  St.  Martb's,  Exeter,  was  coo* 

The  partner-     firmed,  subject  to  the  opinion  of  this  Court  upon  the  fol- 

ship  beine  dis-  , 

solved,  b!  re-    lowmg  case  : 

mores,  and  A.  gth  February^  1 807,  Snell  was  bound  apprentice  for  seven 
serves  €/•  and  . 

C/s  new  part-  years,  to  John  and  William  Mildrum,  linen-drapers,  ra  St. 
^^d^'ih^fC^  Martin's.  He  resided  in  their  house  in  that  parish  in  ser- 
A.  continoes  vice  under  his  indentures  fifteen  mouths,  when  the  partner- 
^^^iT not  being  ^^^'P  being  dissolved,  W.  Mildrum  left  Exeter  and  aet  op 

found  bj  the  business  at  Totness.  Snell  continued  to  serve  and  re- 
sessions  that        •1  '^i     r    ■^•11  1  J*  1  • 

the  service        ®'^^  ^^^"  «^'  Mildrum,  who  soon  after  entered  into  a  new 

under  D.  was  partnership  with  Proctor.     Some  time  after  this,  J.  Mil- 

with  the  con-  , 

sent  of  B.,        drum  and  Proctor  havmg  opened  a  knen-draper  s  shop  at 

this  Court  wiU  Tiverton  also,  J.  Mildrum  went  to  reside  there  with  his 

not  refer  the 

service  to  the   family,  but  continued  to  carry  on  business  with  Proctor  in 
slmT'*^*^*"       ^^'  Martin's.     SneWs  usual  place  of  residence  and  employ 
No  settle-     ment  was  still  in  St.  Martin's,  but  he  was  frequently  aeo 

meot  is  there-  •     .      i       i  rn*  if 

fore  gained  by  ^^^^  ^^  assist  in  the  shop  at  1  iverton,  where  he 

il.inthepansh  remained  one,  two,  or  several  niehts  in  succession;  and 

in  which  he  .  .     -?.  ,  , 

served  and       slept  more  than  forty  nights  m  Tiverton  before  the  death  ^      0f 
i^ided  with     J  Miij^^^     When  the  shop  at  Tiverton  had  been  openi..^ 

nine   months,  J.  Mildrum,  being  taken   ill,  removed         to 
Exeter  and  died.     At  the  time  of  his  death  Snell  waft^     a 
Tiverton,  having  gone  there  a  few  days  before.     He     re- 
mained there  till  the  Sunday  following,  and  then  returKsed 
to  Exeter,  where,  having  attended  his  master's  funeral »   lie 
served  in  the  shop  as  usual,  and  slept  on  the  premues* 
Shortly  after  the  funeral,  S^ull  entered  into  an  engagement 
with  Proctor,  and  he  never  afterwards  resided  with  or  iisMl 
any  communication  with  W.  Mildrum. 

The  question  for  the  opinion  of  the  Court  ^s,  whetlier 
Snell  was  last  settled  in  Tiverton  or  St.  Martin's. 
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John  Greenwood,  in  support  of  the  order  of  sessions.         i8d5. 

SneU's  last  place  of  settlement  was  in  St.  Martin's.     It      ^"^^^^^ 

could  not  be  in  Tiverton,  except  upon  the  supposition  that  ^, 

the  death  of  John  Mildrum  operated  ipso  facto  as  a  disso-  Inhabitants  of 
i.         e  t  ••..Of.  .         ..      St.  Mabtin's, 

Intion  of  the  apprenticeship,  or  that  Snell  ceased  to  be  m-      Exeter. 

habiting,  from  that  period,  in  the  character  of  an  apprentice. 
Perhaps  it  will  be  said  contrd,  that  there  can  be  no  valid 
bmdiDg  to  two  masters.  If  so,  the  question  submitted  is 
wholly  irrelevant.  [Crowder^  contr^,  stated  that  he  did  not 
meao  to  deny  the  validity  of  the  indentures,  and  that  the 
fttcstion  was — whether,  assuming  the  indentures  to  be  good, 
die  latest  residence  under  them  was  in  Tiverton  or  in  St. 
Afartin's.] 

!•   Now,  first,  even  supposing  that  Snell  had  been  ap- 
prenticed to  J.  Mildrum  alone,  the  death  of  the  master 
Would  not  operate  as  a  dissolution  of  the  apprenticeship. 
It  is  said  by  Sir  Edward  Gambier,  in  his  work  on  Parochial 
SeiiiefneniSf — and  supported  by  a  series  of  authorities,  down 
%o  very  recent  decisions, — that ''  a  valid  deed  of  apprentice- 
^ip  may  be  annulled  by  the  death  of  the  master,  if  the 
€ipprentice   chose  to  take  advantage   of  that  circumstance^ 
otherwise  it  may  continue"  (ci).    Rex  v.  Peck^  per  Holt^ 
CJ.(b),    Walker  v.  Hull{c\    Wadsworth  v.  Gye(d),  are 
«ttdiorities  to  shew  that  the  indentures  subsist,  at  least  for 
some  purposes,  after  the  death  of  the  master,  and  that 
although  the  apprentice  is  not  compellable  to  serve  the 
Bister's  representatives,  they  are  liable  to  an  action  of  cove- 
mat*     The  language  of  the  Court  in  Baxter  v.  Burfield{e), 
n  it  is  reported  in  Strange^  may  be  quoted  on  the  other 
<ide;   but  from  another  report  of  the  same  case(y*),  it 
tfipean  that  the  Court  there  relied  on  the  omission  of  the 
^ord  ''  executors''  in  the  covenants ;  and  at  all  events,  the 
^liole  effect  of  that  case  was  said,  in  the  case  of  Rex  v. 

(a)  P.  56,  1st  edit.  (e)   2  Stra.  1366. 

{h)  I  Salk.  66,  (J)  1  Bott^s  P.  L.  by  Const, 

CO  1  Lerim,  177.  593,  pl.745;— 5th  ed.  581,  pi.  819. 
(i)  lSiderf.S16. 


x^-^  :-r»"  <",«  ^»rt"  p^ -»-:; 

■"^  i.i«.  *%f r„,  i"*"  ""i; » ^"^  *^SU- - 

.tftt  s  A^*^  ' .       that  a^^»  ^  ^\*o^^  ®^  ,    .^^iii  mt*-^*' 

-*»''; ,,«  v«4  ^X  •*•»*'•?  M  ii.  B"  '•  Zt^=^ 


c. 
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habited  in  St.  Martin's  as  an  apprentice  up  to  that  time^        1835. 

and  therefore  sained  a  settlement  there.  ^'^^ 

II.   W.  Mildrum  survived  his  brother,  not  having  done  v. 

any  thine  to  disclaim  the  continuance  of  the  apprentice's  Inl«Wt«nt»  «f 
\       ^      .  .  *^^  .       St.  Martin's, 

service  to  him.     The  dissolution  of  partnership,  to  which       Exeter. 
Sjnell  was  not  privy,  could  not  alter  the  relation  between  the 
masters  and  the  apprentice.    Neither  the  apprenticeship,  nor 
the  character  in  which  the  apprentice  inhabits,  is  dissolved 
or  altered  by  the  mere  absence  of  the  master.     If  both  mas- 
ters bad  been  absent  from  the  shop,  and  the  apprentice  had 
continued  there  under  a  foreman,  the  service  would  still 
have  been  a  service  under  the  apprenticeship.     In  cases  in 
which,  in  addition  to  the  absence  of  the  master,  there  has 
been  strong  evidence  of  an  intention  on  the  part  of  the 
inaBter  to  throw  off  the  apprenticeship,  it  has  been  held 
lliat  the  apprenticeship  still  continued  for  the  purposes  of 
aettlemeot;   Rex  v.  Chipping  Warden  (a\  Rex  v.  Chrii* 
^owe  (6),  Rex  v.  Bow,  otherwise  Nymett  Tracy  (c),  Rex 
^.  Foulness  {d).      Then  if,    in  point  of  law,   Snell   still 
continued  an  apprentice  to   W.  Mildrum,  after  the  latter 
ivent  to  Totness,  did  he  not  also  continue,  in  point  of 
fact,   to   serve  him    in    the    character  of  an   apprentice, 
until   he  engaged  with  Proctor  If      Up   to   that  time  he 
served  in  the  same  shop  and  slept  upon  the  same  premises, 
aod  was  occupied  in  the  same  employment  in  which  he  was 
first  placed  by  fV.  Mildrum,  and  in  which  he  had  continued 
for  fifteen  months,  under  his  immediate  superintendence 
•ad  control.      If  within  a  week^  or  a  month,  or  a  year, 
^nell  had  transferred  bis  services  to  another  master,  or  left 
4ie  shop,  would  it  not  have  been  an  act  of  disobedience  to 
H^.  Mildrum  as  well  as  to  John  ?     It  is  unnecessary  there- 
fore to  maintain  that  the  circumstanced  of  this  case  shew  an 
^oppress  consent  of  W.  Mildrum,  to  SnelVs  service  in  J. 
J%IUdrum*8  and  Proctor's  shop,  because  his  service  there 
>^as  an  actual  service  to    W.  Mildrum.     And  if  he  was 
Serving  him  in  fact,  and  was  his  apprentice  in  law,  by  reason 

(a)  8  T.  R.  108.  (c)  4  Meule  &  Selw.  383. 

lb)  11  East,  95.  (d)  6  Made  &  Selw.  351. 
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18S5.        of  the  contiouing  subsistence  of  the  indenture,  bis  inhabiting 

^^^^'C^      in  Exeter  was  referable   to  his  apprenticeship,  until,  by 
The  Kino  •  •  ,    „  l  j  l    •   j 

t7.  engagwg  with  Jrroctor,  he  put  an  end,  not  to  the  indenture, 

Inhabitants  of  y^^^  j^  ^j,  g^^^j^^  ^jj,^  jy  MMrum.    In  either  case,  there- 
St.  Maktim's,  ...  . 

Exeter.      fore,  by  continued  service  in  J.  Mildrum's  establishment 

after  his  death,  or  by  service  to  W.  Mildrum  till  his  new 

engagement,  Snell  was  settled  in  St.  Martm's. 

Crowderj  contrsl.  There  is  nothing  to  shew  that  the 
residence  in  St.  Martin*s,  subsequently  to  the  death  of  J. 
Mildrum,  was  under  the  apprenticeship,  or  that  Snetl  was 
under  the  control  of  any  master  with  the  assent  of  the 
original  master.  In  order  to  make  a  service  under  any 
other  than  the  original  master,  such  a  service  under  the  in- 
denture, that,  connected  with  residence,  it  shall  confer  a 
settlement,  there  must  be  the  express  assent  of  the  original 
master.  J,  Mildrum  in  his  lifetime  had  the  control  over 
Sneil,  and  though  Proctor  became  his  partner,  it  by  no 
means  follows  that  J.  Mildrum  gave  Proctor  any  control 
over  his  apprentice.  Nor  is  there  any  thing  to  shew  that 
W.  Mildrum  expressly  assented  to  Snell^s  servmg  ProetoTt 
and  it  is  clear  that  he  did  not  serve  TF.  Mildrum  himaelf^""~«» 
In  Rex  V.  Whitchurch  (a),  it  was  laid  down  that  there  nn*  —"fc 
be  an  express  assent  by  the  master.  Here,  it  ia  no^^»^ 
shewn  that  W.  Mildrum  ever  heard  what  had  become  czzz^'t 
Snell,  or  that  he  knew  Proctor  at  all ;  and  with  regard  to  wh^^BB.t 
is  said  as  to  the  executors  of  J.  Mildrum^  it  does  not  evt 
appear  that  there  were  any  executors,  much  less  that 
had  given  their  express  assent  to  SfteWa  serving  Procti 
He  was  stopped  by  the  Court. 


Lord  Den  MAN,  C.  J. — I  think  that  we  cannot  say  t^^Bsat 
Snell  is  settled  in  the  parish  of  St.  Martin's,  Exeter.     Ifc       is 
quite  clear,  that  in  order  to  make  a  residence  by  an  appB~^v- 
tice  with  a  second  master,  a  residence  under  the  appren^-^^f- 
ship,  it  must  be  shewn  that  the  person  to  whom  the  appv^^^n- 

(a)  1  Bam.  &  Cres8w.  574. 
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tice  was  bound,  consented  to  the  particular  service  of  the 
apprentice  with  the  second  master.  No  consent  is  stated; 
and  from  the  case  submitted  to  us,  we  cannot  infer  that  fact.  v. 

The  sessioDS  were  at  liberty  to  draw  such  an  inference  from  ^inhabitants  of 

■^  St.  Martin  s, 

the  facts  stated,  but  we  cannot  do  so.  Exeter. 

LiTTLEDALE,  J. — I  also  am  of  opinion  that  no  settle- 
meut  was  gained  in  St.  Martin's.    It  is  not  necessary  to 
consider  the  effect  of  the  death  of  the  master.    Undoubtedly 
the  cases  have  established  that  the  executor  of  the  master 
stands  in  his  place ;  and  it  is  competent  to  the  executor  to 
create  a  new  contract  by  actual  assignment  or  by  word  of 
mouth.     But  I  do  not  think  that  the  question  as  to  the 
death  of  the  master  arises  at  all.     The  binding  being  to 
both,  the  apprentice  continued,  after  the  death  of  J.  MiU 
^irum^  bound  to  fV.  Mildrum.    The  executor  therefore  of 
«/•  Mildrum  had  no  right  to  interfere,  and  had  no  power  to 
Craisfer  the  apprentice.     If  the  apprentice  had  continued 
^Mfith  Proctor,  with  the  assent  of  W,  Mildrum,  that  would 
bave  been  a  different  thing.     But  W.  Mildrum  has  in  no 
^'vay  interfered,  and  appears  not  to  have  known  any  thing 
^^ot  the  apprentice  from  the  period  of  the  dissolution  of 
Jhe  partnership  with  his  brother.     It  is  the  same  thing  as 
'^  the  binding  had  originally  been  to  W.  Mildrum  (a),  and 
'^^tbiDg  had  been  said  by  him  as  to  the  service  of  the  ap^ 
'^'^iitice  under  the  second  master. 

VTilliams,  J.— I  am  of  the  same  opinion.  The  case 
^^^^s  not  warrant  our  inferring  that  the  residence  in  St.  Mar- 
^^*8,  subsequent  to  the  death  of  the  master,  was  a  resi- 
^^Hce  under  the  indenture;  and  unless  that  fact  appear,  the 
idence  can  confer  no  settlement.  The  cases  which  have 
referred  to  do  not  apply* 

Order  of  Sessions  quashed. 

(a)  Vide  Co.  Litt.  185  a. 
^Ol,  IV.  D  D 


394  CASES  IN  THE  KING's  BENCH, 

18S5. 

The  King  v.  The  Justices  of  Somersbtshire. 

The  Court  re-   JcjRLE.  in  the  last  term,  obtained  a  rule,  calling  upon 

fused  to  ftward  '  .  '  gn, 

a  mandamus,    Thomas  Henry  Mirehouttj  clerk,  and  Chartes   Abrahtm 
commanding     ^j^        j;        j^,^  justices  of  the  peace  for  the  county  of 

justices  to  en-  '         i  »  j  r  j 

force,  by  issu-  Somerset,  to  shew  cause  why  a  writ  of  mandamus  should 

oTdtstress^a  °^^  issue,  commanding  them  to  make  and  issue  their  war- 

hi{;hway  rate  y^^i  for  levying  a  distress  upon  the  goods  of  Jame$  Maclttn^ 

land  which  ^^e  sum  l/.  Q$.  9\d.j  assessed  upon  him  in  respect  of  lands  ^ 

had  never  j^  ^^  parish  of  Clevedon,  in  the  said  county,  for  and 

fore,  and  the  wards  the  amending  the  highways  in  that  parish. 
w^iich  ^o^be  ^^^  affidavits  upon  which  the  rule  was  obtained,  and  th< 

rated  was  de-  swom  in  opposition  to  it,  disclosed  the  following  fiEicts : 

"*  And  the  ^J  ^^  ^^^  ^^  ^9  ^^^'  '^  (A.D.  1799,)  for  inclosing 

prosecutor        ^^Xn  commons  and  moor  lands  in  the  parish  of  Clevedon 

having,  pre-  .     .  -  ^     * 

viously  to  the    commissioners  were  appointed  to  carry  the  act  into  eSecl, 
motion  for  a     ^^ ^  ysete  authorized  and  required  to  set  out  sucii  public 

rule  tor  a  man-  ^  *  ^  * 

damns,  merely  carriage  roads  over  the  moors  &c.  intended  to  be  inclotecfts 
cidU  meet^n<T   ««  ^^^y  should  think  necessary,  which  roads,  when  ttiadsy 
for  the  purpose  ^ere  to  be  repaired  in  the  same  manner  as  other  public 
an  indemnity    roads  in  the  parish  of  Clevedon  were  by  law  to  be  repaired  ; 
for  the  magis-   g^jj  ^\^q  jq  ggj  ^^^  gu^^l^  public  bridle-roads  and  foot-way*> 

trates,  without  ,  "^  \ 

actually  offer-   and  private  roads  and  ways,  and  other  conveniences,  in^ 

indem^n^^'the  ^^^^*  ^"^  "P°"  ^^^  moors  &c.,  as  they  should  think  requinte  $ 
rule  was  dis-  and  the  same  were  to  be  repoired  by  such  persons  and  ic* 
cost^  ^^^'^  manner  as  the  comniissioners  should  direct  and  appoiot  ^^ 

In  1801,  the  commissioners,  by  their  award,  set  out  certai^^^ 
drove-ways  and  private  occupation*roads,  (the  expeofe<> 
repairing  which  they  directed  should  be  defrayed  bj  meift 
of  an  assessment  upon  the  occupiers  of  the  newly-incl 
lands,)  but  set  out  no  public  roads, — nonesuch  being  in  ihc^ 
opinion  necessary.     It  did  not  appear  that  there  had 
any  public  road  over  the  moors  and  commons  at  any  ti 
before  the  inclosure.     Until  24th  March,    1834,  the 
piers  of  the  newly-inclosed  lands,  though  assessed  to 
other  parochial  rates  in  the  parish  of  Clevedon,  had 
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been  assessed  in  the  general-bighway-rates  of  the  parishi        1685. 

nor  have  Ihey  ever  been  called  upon  to  perform  any  statute* 

duty  upon  the  public  roads  of  the  parish^  or  to  pay  any     "    «. 

composition  in  lieu  thereof.    They  have  repaired  their  own     i^'^JJJ 

itMKis  out  of  the  proceeds  of  assessments  made  amongst       MiRti 

themselves^  and  have  had  a  distinct  surveyor  of  their  own* 

The  statute-duty  having  been  performed  by  the  occupiers 

of  the  remainder  of  the  parish^  and  the  roads  being  so  far 

out  of  repair*  that  even  if  the  occupiers  of  the  newly-inclosed 

laiiih  had  performed   statute-duty,  a  highway-rate  would 

tune  been  requisitCi  the  parish  surveyors  gave  notice  that 

they  should,  on  the  24th  March,  1 834,  apply  to  the  magis* 

trates,  at  a  special  sessions  of  the  highways,  to  be  held  on 

that  day,  for  the  division  of  Bedminster,  in  die  county  of 

Somerset,  for  a  highway-rate  to  be  made  on  all  the  occu* 

piers  of  lands  &c.  within  the  parish.     On  the  24th  March 

•a  application  was  accordingly  made  to  the  justices  by  one 

^  the  overseers,  who  stated  that  all  the  duty  required  by 

13  GeOk  3,  c.  78,  had  been  duly  performed,  and  that  the 

■Mieys  authorised  by  that  statute  to  be  collected  and  re^ 

^ivsd,  had  been  duly  applied  and  expended,  and  that  the 

^%liways  were  so  far  out  of  repair,  that  a  rate  was  abso- 

"^^ly  necessary.    An  order  was,  upon  this  application  and 

'^t^ment,  (which  were  recited  in  the  order,)  made  by  two 

•^'^ces.     An  assessment  upon  all  the  occupiers  within  the 

'"'^^^^  which  had  been  previously  prepared,  (and  which  bore 

^  ^aite,  except  that  the  title  stated  that  it  was  a  rate  for 

*•  t>spair  of  the  roads  of  Clevedon,  "  for  the  year  1 834,'*) 

^^''^  tm  the  same  day,  and  at  the  same  special  sessions,  pre- 

"^^^d  to  two  other  magistrates  for  their  allowance,  and  was 

^^It^^^  and  allowed  by  them.     It  did  not  appear  upon  the 

of  the  allowance,  that  the  two  magistrates,  who  so  signed 

allowed,  acted  in  the  capacity  of  justices  of  the  peace. 

^     this  assessment,  MacUan  was  rated  at  1/.  6t.  9)^*9  for 


of  the  newly-inclosed  lands.  No  notice  of  the  special 
'^^^ions  held  on  the  said  24th  March  was  given  to  any  of 
^^  county  nMigistrates,  by  the  constable  of  either  of  the 
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1835.        hundreds  within  the  division  of  Bedcninster.    The  clerk  of 

^"^^^^^^^      the  justices  of  the  division  had,  at  the  commencement  of  the 

V,  year,  (according  to  the  usual  custom  within  the  district^) 

Jastices  of     iggyed  to  each  iustice  of  the  division,  a  printed  statement  of 
Somerset-  "^  '^        ,       . 

sHfRE.        the  times  and  places  when  and  where  the  justices  would, 
during  the  whole  year,  meet  in  petty  or  special  sessions, 
and  in  this  statement  the  24th  March  was  mentioned  as  a 
day  on  which  to  hold  a  special  sessions.     No  other  notice 
had  been  received  by  any  magistrate.    Maclean  having  re- 
fused to  pay  the  1/.  6s.  9id.j  the  surveyor  obtained  a  sum- 
mons requiring  him  to  appear  before  the  justices  to  shew 
cause  why  he  refused  to  pay  such  sum.     Maclean  appeared 
at  a  meeting  of  justices,  held  5th  May,  at  which  meeting  Mr. 
Mirehouse  and  Mr.  Elton  were  the  only  magistrates  present. 
One  of  the  surveyors  having  produced  the  assessment  and 
proved  a  refusal  by  Maclean  to  pay  the  amount,  Maclean 
objected  that  the  occupiers  of  the  newly-inclosed  land  (sap- 
posing  them  to  be  liable  at  all  to  contribute  to  the  highway^ 
rates  of  the  parish,  which  was  questioned,)  had  not  been 
called  upon  to  perform  statute-duiy,  and  he  also  objected 
that  the  assessment  was  illegal  for  want  of  a  date.    Maclean  ^b^^ 
informed  the  magistrates,  that  in  the  event  of  their  signing  a.*^     g 
warrant  to  distrain  upon  his  goods  for  the  rate,  an  action  o^^-^f 
trespass  would  be  immediately  commenced  against  themrsnvm 
by  him.     It  being  admitted  that  Maclean  had  never  beecv^sen 
called  upon  to  perform  statute-duty,  the  magistrates  ex^^r^^* 
pressed  a  doubt  as  to  the  validity  of  the  rate,  and  said  ths^  Mit 
they  should  take  time  to  consider  of  the  matter.     On  24t^P'  *(& 
May,  Maclean  was  served  with  a  second  summons,  and  i^Hbe 
in  consequence  appeared  on  S6th   May,  at  a  meeting  <*       of 
justices,  at  which  Mr.  Mirehouse  and  Mr.  Elton  were  aga^Hun 
the  only  justices  present.     One  of  the  parish  surveyors  pi 
ferred  an  information  and  complaint  on  oath,  against 
for  non-payment  of  the  assessment,  and  applied  for  a  c^Bji^- 
tress-warrant.     Maclean  admitted  that  he  had  refused         ^o 
pay  the  rate,  and  objected  to  the  assessment  as  illegal^     ^"i 
the  grounds  mentioned  on  the  previous  occasion;  and  up^'i' 
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being   asked  by  the  surveyor,  whether,  if  the  rate  were 
abandoned,  he  would  perforin  statute-duty,  he  denied  his 
liability  to  contribute  in  any  way  to  the  repair  of  the  public 
highways  of  the  parish.     He  again  threatened  an  action  in 
case  a  distress- warrant  should  be  granted.     On  the  other 
hand,  Macej/t  an  attorney,  who  appeared  for  the  parish, 
fold  the  magistrates,  that  in  the  event  of  their  refusing  to 
grant  a  warrant,  an  application  for  a  mandamus  to  compel 
them  to  do  so  would  be  made  to  this  Court.     No  adjudica- 
tion was  at  any  time  come  to  by  the  magistrates  upon  the 
general  question,  whether  the  newly-inclosed  lands  were 
jatable  to  the  highways,  though  they  expressed  it  as  their 
belief  that  they  were  so  ratable ;  but  they  suggested  to  the 
parties  that  the  proper  tribunal  for  deciding  that  question 
was  the  sessions  upon  appeal.     At  the  meeting  on  26th 
May,  Macey^  in  answer  to  a  question  from  the  two  justices, 
stated  his  belief  that  the  parish  would  indemnify  the  magis- 
trates against  any  action  to  be  brought  against  them  by 
Maclean;  and  on  a  subsequent  occasion  he  said,  that  he 
had  the  authority  of  the  parish  for  offering  to  call  a  vestry 
meeting,  for  the  purpose  of  giving  such  indemnity  to  the 
magistrates,  if  they  would  immediately  issue  their  warrant, 
bot  DO  formal  indemnity  was  ever  offered,  nor  did  it  appear 
tfiat  any  vestry  was  at  any  time  assembled,  for  the  purpose 
<^f  considering  the  matter  of  indcnmity.     Mr.  Mirehouse 
^d    Mr.  Elton  therefore  fearing  that  an  action  would  be 
brought  against  them  by  Maclean,  and  fearing  that  by  rea- 
son of  the  statute-duty  not  having  been  called  out  and  per- 
^V>raied,  the  result  of  that  action  might  be  unfavourable  to 
^kem^  refused  to  grant  a  distress-warrant. 


The  KiKC» 

V, 

Justices  of 
Somerset- 
shire. 


Sir  John  Campoeli  and  F.  N,  Rogers  now  shewed  cause. 

lis  Court  will  not  compel  magistrates  to  do  an  act  which 
>Pf  ill  expose  them  to  an  action,  the  result  of  which  may  be 
^ioubtful ;  Rex  v.  Justices  of  Buckinghamshire  (a),  Uex  v« 


(a)  2  Dowl.  &  R^l.  689 ;  1  Barn.  &  Crcisw.  485. 
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Newcotnbe  (a).     It  is  quite  clear,  that  if  the  warrant  which 
it  is  now  sought  to  compel  these  magistrates  to  issue,  were 
issued  and  acted  upon,  an  action  would  be  brought  against 
them ;  and  it  seems  equally  clear  that  there  exists  a  reason' 
able  doubt  as  to  the  result.    There  are  several  objections  to 
the  assessment^  of  which  these  magistrates  were»  at  the  time 
of  the  application  for  the  distress  warrant,  informed^  and 
they  would  therefore  clearly  be  liable  to  damages,  if  any 
of  those  objections  should  prove  fatal  to  the  assessment 
In  Stanley  v.  Fielden  (6),  Bayley^  J.  says,  '*  A  magistrate 
is  not  amenable  for  granting  a  warrant,  if  at  the  Ume  of 
grantmg  it  he  has  documents  before  him  (which  are  the  acts 
of  other  magistrates),  from  which  it  appears  he  was  justified 
in  granting  the  warrant.     But  if  the  want  of  jurisdiction  is 
manifest  from  all  the  proceedings  before  him  at  the  time, 
then  he  grants  the  warrant  at  his  peril."    The  observations 
of  Lord  Ellenborough,  in  Lowther  v.  Lord  Radnor  (c),  is 
to  the  same  effect.     Now  here,  there  were  defects  in  the 
proceedings,  which  made  the  jurisdiction  of  the  justices  at 
the  least  doubtful;  and  of  these  defects  the  ma^pstrates  were 
well  aware  at  the  time  they  were  called  upon  to  grant  thi 
warrant.     First,  it  did  not  appear  upon  the  face  of  th^ 
allowance,  that  the  two  persons  who  signed  it  acted  in  th» 
capacity  of  justices  of  the  peace.    Rex  v.  FyHngdales{ 
shews  that  the  authority  of  magistrates  ought  to  appe 
upon  the  acts  done  by  them.     Secondly,  the  magistra 
assembled  on  the  24th  March  had  no  jurisdiction  to  ma 
the  order  for  the  assessment,  because  the  special  sessions 
not  been  duly  convened.     Formerly  it  was  held,  that  ea 
magistrate  acting  within  the  district  should  have  a  not 
of  the  holding  of  special  sessions,  proceeding  directly  fr 
the  constable  of  the  hundred;  and  though  the  rule  has  si 
been  somewhat  relaxed,  it  is  still  necessary  that  the  no 
should  emanate  from  the  constable.     Here,  the  notice 


in 


(a)  4  T.  R.  368. 

(6)  5  Barn.  &  Alder.  425. 

(c)  8  East^  119. 


(</)!  Mann.  &Ryl.  176;  f 
&  Cressw.  438. 
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giveu  by  the  magistrates*  clerk,  and  this  has  been  held  to         1835. 
be  insufficient.     Thirdly,  the  order  of  assessment  is  bad,      '^-'^v"^^ 
inasmuch  as  the  supposed  facts,  of  the  statute-duty  having  ^^ 

all  been  called  out  and  perfonned,  (which  is  recited  in  it,)     Justices  of 
ui  untrue;  and  the  mcorrectness  of  this  recital  was  known        shire. 
lo  these  two  magistrates  at  the  time  of  the  application  for 
the  warrant.     Until  the  statute- duty  is  all  performed,  or  a 
composition  in  lieu  thereof  is  paid,  received,  and  expended,. 
or  unless  it  is  shewn  that  the  roads  are  so  far  out  of  repair 
thai  the  statute-duty  and  composition  money  would  be  insuffi- 
cient for  the  repair  of  the  roads,  justices  have  no  power  to 
order  an  assessment  to  be  made  for  the  purpose.     Again, 
another  objection  taken  is,  that  the  assessmeut  is  without  a 
date.    But  the  principal  question  in  this  case  is,  whether  this 
district  is  liable  to  contribute  in  any  way  to  the  repair  of 
the  highways  of  the  parish.     [Lord  Denman,  C.  J.  I  cer- 
tainly do  not  see  what  ground  exists  for  an  exemption  of 
diis  district.]    That  is  a  question  which  cannot  be  decided 
here  now,  and  it  is  a  question  which  tlie  justices  could  not 
be  called  upon  to  decide.     The  proper  tribunal  for  the 
diacussioo  and  decision  of  that  question  is  the  Court  of 
Quarter  Sessions.     No  indemnity  was  offered  in  such  a 
form  that  the  magistrates  could  be  expected  to  expose  them- 
selves to  an  action  upon  the  faith  of  it. 

£r&,  contrA.    With  regard,  first,  to  the  indemnity.     The 
^>ffer  which  was  made  by  Macey  was  sufficient.   He  offered 
^o  call  a  vestry  (a)  for  the  purpose  of  giving  to  the  magis- 
trates a  regular  indemnity ;  and  the  prosecutor  now  repeats 
the  offer,  and  is  willing  that  this  rule  shall  be  enlarged,  and 
that  its  fate  shall  depend  upon  the  production  of  a  suffi- 
cient in<lemnity.     (This  offer  was  not  acceded  to.)     The 
substaotial  question  is,  whether  these  moor  lands  are  liable 
to  the  highway-rate ;  and  there  seems  to  be  no  ground 

(«)  Qtorre,  whether  the  vcttry      an  agreement  to  indemnify.     Vidt 
b«d  power  to  hind  the  parish  by      Rex  v.  Gui^er,  ante,  1515. 
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whatever  for  an  exemption  of  this  district  from  the  duty  of 
contributing  to  the  repairs  of  the  highways  of  the  parish. 
If  the  occupiers  of  these  lands  are  liable  to  contribute,  and 
the  rate  was  properly  made  by  persons  having  jurisdiction, 
then  this  Court  will  compel  the  magistrates  to  issue  their 
warrant  for  the  purpose  of  enforcing  the  payment  of  the 
rate.     The  objection  that  the  statute-duty  was  not  called 
out  and  performed,  is  answered  by  the  statement,  upon 
affidavit,  that  even  though  the  statute-duty  had  been  all  per- 
formed, a  rate  would  still  have  been  necessary.     An  offer 
was  made  to  Maclean  to  abandon  the  rate,  if  he  would  per- 
form the  statute-duty ;  and  he  then  refused  to  accept  the 
offer  on  the  ground  of  a  total  exemption.     The  objection 
that  the  sessions  at  which  the  order  of  assessment  was 
made  were  not  duly  convened,  comes  with  a  bad  grace  from 
the  magistrates,  who  must  themselves  have  adopted  the 
mode  of  giving  notice  described  in  the  affidavits,  as  prefera- 
ble to  that  which,  it  is  contended,  is  the  proper  mode  of 
giving  notice.     It  is  evident  that  all  the  magistrates  must 
have  had  notice  of  these  special  sessions,  and  that  is  all 
that  is  really  required.      Another  objection  is,  that   the 
order  for  the  allowance  of  the  assessments  does  not  appear 
to  be  made  by  the  two  magistrates  in  the  capacity  of  jus- 
tices of  the  peace.     It  appears  however,  on  the  face  of  it, 
to  have  been  made  at  a  special  sessions;  and  the  Court  will 
infer  from  that  fact  that  the  two  magistrates  who  signed  it 
acted  as  magistrates.     The  cases  of  Lowtker  v.  Lord  Rad^ 
nor  and  Stanley  v.  Fielden  are  not  in  point.     In  those  cases 
the  objection  was  that  the  magistrates  had  issued  a  warrant 
of  distress,  they  themselves  having  at  the  time  no  jurisdic- 
tion.    Here,  the  magistrates  are  called  upon  to  act  under 
an  order  of  other  magistrates,  made  a  long  time  before,  and 
the  defects  suggested  are  the  want  of  jurisdiction  in  the 
other  magistrates.    The  proceedings  produced  before  these 
two  magistrates  would  be  a  sufficient  answer  to  an  action 
of  trespass  brought  against  them  for  issuing  their  warrant. 
All  the  necessary  facts  were  sworn  to.     The  validity  of  the 
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preliminary  documents  could  not  be  questioned.  Fawcett 
V.  Foulis  {a).  With  regard  to  the  general  question  as  to 
the  liability  of  the  newly-inclosed  lands  to  be  rated,  it  is 
submitted  that  the  appeal  to  the  Court  of  Quarter  Sessions 
could  not  be  the  proper  mode  of  trying  the  question. 
Such  a  proceeding  would  have  been  nearly  nugatory ;  for 
ify  upon  appeal,  the  sessions  had  declared  the  rate  bad, 
amother  would  have  been  made,  and  the  party  would  have 
«tood  in  precisely  the  same  situation  as  before,  because, 
uipon  a  point  of  this  sort,  the  decision  of  the  sessions  is  not 
£md. 
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Lord  Denman,  C.J. — ^This  is  an  application  for  a  man* 

litmus  to  magistrates  to  enforce  a  rate  by  a  warrant  of  dis- 

^i'ess.     If  that  rate  is  for  any  reason  invalid,  the  parties  in-* 

^efested  have  a  remedy  by  appeal.    That  is  the  remedy 

pointed  out  by  the  act  of  parliament,  and  we  must,  in  the 

^fBt  instance,  suppose  it  to  be  an  ample  remedy.    If  the 

'^te  includes  the  newly  inclosed  lands,  (as  is  the  case  with 

^bia  particular  rate,)  the  owners  of  those  lands  may  appeal. 

^^  on  the  other  hand,  a  rate  should  be  made  which  did  not 

^^^brace  the  newly  inclosed  lands,   then  the  rest  of  the 

I^^rish,  bemg  interested  in  throwing  a  portion  of  the  burthen 

fin  the  owners  of  those  lands,  might  in  their  turn  appeal ; 

that  the  act  of  parliament  has  pointed  out  a  fiill  and 

^^^factory  mode  of  correcting  any  mistake  of  this  sort, 

*^  «)en  the  justices  in  special  sessions  having  made  this  rate, 

^^  question  is,  whether  we  ought  to  order  these  magis<» 

^^tes  to  enforce  it  by  a  warrant  of  distress?     It  would 

^^^e  me  thai  on  every  such  occasion  the  proper  tribunal 

^^onld  be  appealed  to  in  the  first  instance  by  one  side  or  the 

^^^her ;  that  is  the  proper  mode  of  trying  such  a  question. 

^  think  that  there  is  very  considerable  reason  for  doubting 

Whether  this  district  is  or  is  not  liable  to  be  rated.    That 

^^oabt  ought  to  be  resolved  by  the  sessions  on  appeal. 


(a)  1  Mann.  &  Ryl.  103;  7  Bamw*  6c  Cressw.  394. 
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1835.  We  do  Dot  know  on  which  ground  the  alleged  exempUoo 

of  this  district  rests,  and  therefore  we  do  not  know  that  we 
should  not  expose  the  magiitratet  to  an  action  in  which 
Justices  of    iii^^.  ^Qq] J  \^  liable  to  damages,  if  we  were  to  compel 

sHus.  them  to  issue  a  warrant  of  distress  in  this  case*  It  is  un- 
fortunate, seeing  that  there  is  a  bon&  fide  disposition  to  try 
a  question  of  pubUc  importance,  as  this  certainly  is,  that 
those  who  have  brought  the  question  here  have  not  taken 
care  to  put  themselves  clearly  right  with  the  saagislrates. 
It  appears  to  me  that  they  ought  in  the  first  instance  to 
have  obtained  the  consent  of  the  vestry  to  indemnify  the 
magistrates ;  and  they  ought  to  take  care  that  every  part  of 
the  legal  machinery  is  perfectly  right,  and  capable  of  acting 
without  exposing  them  to  danger.  I  therefore  aai  o|  opi* 
nion  that  the  magistrates  are  quite  justified  in  saying— 
''  Whoever  is  right  in  point  of  law,  there  is  the  fact  of  es- 
emption  for  forty  years,  and  therefore  we  shall  not  do  any 
act  upon  our  own  responsibility ;"  and  they  are  justified^ 
also  in  refusing  to  act,  from  those  doubts  that  arise  with  re- 
spect to  the  allowance  of  the  rate  and  the  non*perforaiaiiG^ 
of  the  statute-duty. 

Under  all  the  circumstances,  therefore,  I  think  we  shouUJ 
be  doing  a  very  violent  act  in  calling  on  these  magistrates 
to  issue  a  warrant  of  distress,  when  personal  consequences 
to  themselves  would  in  all  probability  ensue* 

LiTTLBOALE,  J.*»-I  am  entirely  of  the  same  opinion.  It 
appears  that  for  a  considerable  number  of  years  past  the 
moor  lands  of  the  parish  have  not  contributed  to  the  hi|^ 
way  rate.  The  inhabitants  seem  to  have  had  some  doubt 
among  themselves,  in  consequence  of  which  the  moor  laads 
were  not  included  in  the  rate.  For  some  reason,  however^ 
the  persons  in  the  other  part  of  the  parish  thought  those  lands 
ought  to  contribute  in  aid  of  that  highway  rate,  as  well  as 
the  other  lands  in  the  parish.  With  this  difference  of  opi- 
nion, it  is  not  extraordinary  that  the  rest  of  the  parish  should 
require  the  magistrates  to  rate  those  lands,  and  that  the  pro-    - 
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prietors  of  such  lands  should  eodeavour  to  resist  that  rate. 
The  matter  ought  to  have  been  put  in  a  proper  train  of  liti- 
gatioii  as  far  as  it  could  be  done.     If  a  rate  had  been  made, 
either  including  or  excluding  these  lands,  the  party  who 
una  dissatisfied  might  have  appealed,  and  the  sessions  would 
have  investigated  the  matter.     It  is  not  to  be  expected  in 
such  a  dispute  as  this,  that  the  magistrates  will  take  upon 
themselves  to  decide  it;  but  an  appeal  should  be  had  to 
iba  sessions.    That  certainly  would  not  have  been  final; 
but  if  the  particular  rate  had  been  confirmed,  the  party  itt<- 
lerested  in  enforcing  such  rate,  might  afterwards  have  com- 
pelled the  magistrates  to  issue  their  warrant  of  distress.     If 
parties  call  upon  magistrates  to  issue  a  warrant  of  distress 
to  enforce  the  payment  of  a  rate,  the  validity  of  which  they 
acknowledge  to  be  in  dispute,  they  ought  to  take  care  to 
indemnify  the  magistrates  against  the  consequences  of  an 
sctioo.     It  ought,  therefore^  to  be,  not  merely  an  offer  of 
indemnity,  or  an  expectation  that  the  party  would  give  it, 
but  an  actual  bon&  fide  indemnity ;  and  if  they  had  been 
Msured  that  such  an  indemnity  would  be  given,  it  is  pro- 
liiable  the  magistrates  might  have  issued  their  warrant.     In- 
^lemd  of  that,  there  is  no  actual  offer  of  indemnity,  but  an 
iiatiiiiation  held  out,  on  the  part  of  Mr.  Macey,  that  probably 
^n  indemnity  would  be  given  on  the  part  of  the  parish. 
'Itlftere  are  contradictory  affidavits  on  that  subject  as  to  what 
tlie  offer  really  was  that  was  made  by  Mr.  Macey:  but  this 
is   clear — that  no   actual   indemnity   was   offered.     There 
%eem8  to  have  been  a  reasonable  doubt  in  the  minds  of 
%liese  magistrates  as  to  whether  the  rate  was  valid  or  not. 
I  give  no  opinion  as  to  whether  the  moor  lands  are  to  be 
waled  or  not ;  but  if  the  magistrates  have  a  rtasomble  douUy 
until  that  question  is  settled  I  do  not  see  how  we  are  to 
compel  them  to  issue  this  warrant  of  distress ;  for  besides 
the  general  merits  which  are  meant  to  be  tried  on  this  occa- 
sioo,  the  miq^istrates,  on  being  called  upon  to  shew  cause 
against  a  rule  for  a  mandamus,  may,  on  investigating  the 
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matter  further,  offer  any  number  of  formal  objectiona  which 
they  consider  to  be  deserving  of  consideration.  I  do  not 
mean  to  say  that  the  objections  in  this  case  are  well  founded, 
but  on  the  part  of  the  magistrates  a  great  many  objections  to 
the  form  of  the  proceedings  on  this  rate  are  offered.  These 
are  endeavoured  to  be  answered  by  Mr.  Erie;  but  the  mode 
in  which  they  are  presented  to  the  Court  on  one  side  and 
on  the  other,  shews  they  are  subjects  to  be  diseusted.  Mr. 
Erie  may  be  right  in  saying  that  the  objections  would  turn 
out  to  be  ufifoiifided;  but  are  the  magistrates  to  be  at  the 
expense  of  litigating  that?  Though  they  are  thought  to  be 
clear  now,  they  may  be  the  subject  of  much  consideration; 
and  in  the  end  it  is  impossible  to  say  whether  they  may 
turn  out  to  be  well  founded  or  not.  If  any  of  these  objec- 
tions were  good,  the  magistrates  would  be  liable  to  an 
action,  whatever  might  be  the  general  merits  of  the  case. 

I  think,  under  all  the  circumstances,  that  the  rule  ought 
to  be  discharged  with  costs. 


Williams,  J. — I  am  of  the  same  opinion,  and  not 
little  so  in  consequence  of  the  fact  that  this  is  not  the  onl 
mode  of  raising  the  question.    The  statute  of  Geo.  3  seem 
to  me  to  contemplate  that  questions  of  this  sort  should  b 
decided  by  the  Court  of  Quarter  Sessions  on  appeal.     Tl 
question  might  be  raised  in  this  manner  with  equal  conv 
nience,  whether  the  rate  included  or  excluded  the  debatab^ 
district. 

The  only  doubt  which  I  have  had  is  as  to  the  c 
Upon  the  whole  matter,  I  think  that  as  no  indemnity 
offered  to  the  magistrates,  they  ought  not  to  have  hms 
brought  here,  and  that  this  rule,  therefore^  ought  to  be  d 
charged  with  costs. 


:$. 


Coleridge,  J. — I  am  quite  of  the  same  opinion  Mricb 
the  rest  of  the  Court.  This  Court,  I  apprehend,  will  never 
sanction  a  magistrate  in  abstaining  from  doing  any  ac^  io 
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Us  office  of  magistrate  on  tbe  ground  of  objections  not  sus« 

tunable,  from  a  wish  to  evade  a  proper  share  of  the  respon- 

libility  attached  to  that  office;  but  I  apprehend  that  it  is  a 

settled  rule  of  this  Court,  that  where  magistrates  are  acting 

with  good  faith,  where  they  are  threatened  with  an  action, 

where  there  is  no  indemnity  offered  to  them,  and  where 

there  are  reasonable  grounds  to  suppose  that  such  an  action 

might   be  maintained  with  success,  the  Court  will  never 

conopel  magistrates  to  issue  their  warrant  of  distress,  and 

subject  themselves  to  that  action. 

Now  in  this  case  there  is  no  ground  for  saying  that  there 
^iras  any  want  of  good  faith  on  the  part  of  the  magistrates. 
rrhen,  with  respect  to  there  being  reasonable  grounds  for  ap- 
jprehending  an  action,  it  appears  that  they  have  been  threat- 
ened, and  also  that  no  satisfactory  offer  of  indemnity  has 
Vxen  made  to  them.    My  opinion  does  not  proceed  on  the 
jBupposed  exemption  of  the  moor  lands.     I  do  not  think  the 
C^urt  are  sufficiently  in  possession  of  all  the  circumstances 
^o  be  able  to  decide  that  point.     As  far  as  I  have  formed 
^f^y  opinion  about  it  at  present,  I  should  incline  to  think 
^at  the  general  liability  clearly  attaches  upon  those  lands; 
^Ut  of  course  I  express  no  opinion  upon  that  at  all.     It  ap- 
S^^ars  to  me  that  there  are  undoubtedly  several  objections 
^^^Miainable  in  point  of  argument,  and  that  is  a  sufficient  an- 
to  this  application.    The  Court  is  not  called  upon  to 
mounce  any  opinion  upon  them.     One  objection  I  would 
^^cntion,  because  I  would  not  be  supposed  to  assent  to  the 
^>^ment  of  Mr.  Erie  respecting  it.     I  refer  to  the  con- 
struction put  by  him  upon  the  43th  section  of  IS  Geo.  3,  c.  78. 
^y^i  is  the  case  of  a  large  district  in  a  parish  in  which 
viotliiog  whatever  has  been  done  in  the  way  of  calling  out 
tl&c statute-duty;  and  I  cannot  at  present  subscribe  to  the 
^^trine  that  the  magistrates  can  in  such  case  be  warranted 
^^  directing  an  assessment. 

'quite  agree  that  the  rule  ought  to  be  discharged;  and  I 
that  as  the  magistrates  have  been  improperly  brought 


Josticet  of 

SoifCRSET- 
SBIXE. 


406 


1835. 


The  Kiiia 

Justices  of 
SoiCBRdBr> 

SB  IRE. 


CASKS  tK  THE  KIKG's  BENCH, 
here,  and  brought  at  a  considerable  expense^  they  ought  to 


have  their  costs. 


Rule  discharged  with  costs  (a). 


(a)  And  see  Underhill  v.  £//t- 
combe,  Maclel.  &  Younge,  450; 
Chaunter  v.  Glubb,  4  Mllnn.  & 


B.y\.  334.  and  9  Bam.  &  Crenw. 
479;  ante,  vol.  iii.  70;  CartUm 
High  DaUf  £x  parte,  oftfe,  319. 


To  prove  a 
setttemeDt 
by  estate  in 
the  parish  of 
A.  it  is  com- 
petent to  the 
parish  of  B. 
to  produce  a 
deed,  purport- 
ing to  convey 
land  in  the 
parish  of  C, 
and  to  shew 
by  parol  that 
such  land  is 
situate  in  A. 


The  King  v.  The  Inhabitants  of  Wickham. 

Upon  appeal  against  ab  order  of  two  jiiatices»  whereby 
Tltomas  Thorn  and  his  wife  were  removed  from  Ibo  p«risb 
Wickhanii  in  the  county  of  Southampton,  to  the  pariab  of 
Boarhunt,  in  the  same  countyi  the  Court  of  Quarter  Ses- 
sions quashed  the  order^  subject  to  the  opinioti  of  thi 
Courts  upon  the  following  case : 

I'Aom's  settlement  was  derived  from  his  father,  Thama^^ 
Thorn^  senior. 

1815.   By  deed  of  feoffmenti  (with  livery  of  seisin  in- 
dorsed,)  after  reciting  a  legal  title  in  Danitl  Moort  and 
Thomas  Matthews,  and  an  equitable  title  in  ITiomms  Rm^ 
sell,  in  consideration  of  77/.  lfi^.|  paid  by  Thorn  to  Jltrssetf, 
Moore,  at  the  request  of  Russell,  gavCi  granted,  aliened 
and  enfeoffed  unto  Thorn,  All  that  piece  or  parcel  of  land 
allotted  by  certain  commissioners  to  Moore,  situate  and 
being  between  Lady's  Pond  and  Pound's  Farmi  in  the  west 
walk  of  the  forest  of  Bere,  in  the  parish  of  Souihwick^  in 
the  county  of  Southampton,  bounded  as  follows;  that  is  to 
say,  on  the  kiorth-east  by  lands  allotted  by  the  said  com- 
missioners to  Alexander  Adams  and  Henry  Haydonp-^^u 
the  west  by  land  allotted  by  the  said  commissioners  to  the  ^ 
Right  Hon.  Lord  Powerscourt, — on  the  south  by  the  remaitt— : 
der  of  the  allotment  to  Moore, — and  on  the  east  by  a  higb.^ 
way  called  Crooksgate  Road,  and  certain  allotments  awaide^  := 
by  the  said  commissioners  to  the  Vi(iar  of  Porcbester  an^ 
others.     And  Matthews,   at  the  like  request  of  Musse 
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fKfe,  ginnted,  aliened  and  enfeoffed  unto  ThotTif  all  that        1635. 
piece  or  parcel  of  land  allotted  and  awarded  by  the  said      ""^"^^^^ 
commissioners  to  Matthews,  adjoining  to  the  said  piece  or  y. 

parcel  of  land  thereinbefore  granted  or  enfeoffed,  situate  l'**^**"^*  »f 
and  bemg  between  Lady  s  Pond  and  Pound  s  Farm,  in  the 
west  walk  of  the  forest  of  Bere,  tn  the  parish  of  Sonihwick 
aforesaid,  containing  by  admeasurement  Sr.  IOp.,  and 
bounded  as  follows,  that  is  to  8ay>  (here  the  abuttals  were 
set  out,  but  without  any  further  mention  of  the  name  of  the 
parish  in  which  the  atlotments^  which  formed  the  subject  of 
the  coOTeyance  to  Thorn,  or  in  which  any  of  the  neighbour- 
ing properties  were  situate,)  To  have  and  to  hold  the  same, 
with  the  appurtenances,  to  Thorn,  his  heirs  and  assigns. 

The  consideration  money  mentioned  in  the  conveyance 
was  boni  fide  paid  by  Thorn  to  Russell  agreeably  to  the 
deed,  livery  of  seisin  was  duly  made,  and  Thorn  continued 
in  possession  and  in  seisin  of  the  premises  so  purchased  by 
him,  and  resided  for  forty  days  and  upwards,  in  the  parish 
of  Boarhunt,  after  the  said  purchase. 

The  respondents  then  tendered  parol  evidence,  for  the 
JHirpote  of  shewingi  that  the  land  described  in  the  above- 
^Mntiooed  deed  of  feoffment,  and  intended  to  be  conveyed 
bj  such  feoffment,  and  of  which  livery  had  been  made,  was 
iti  point  of  fact  wholly  situate  within  the  parish  of  Boar^ 
^^ni,  and  not  in  the  parish  of  Southwick,  and  that  **  the 
tMirish  of  Southwick/'  if  intended  as  a  description  of  the 
^tuation  of  the  land  purchased,  had  been  inserted  by  mis- 
take and  misapprehension  in  the  deed,  instead  of  *'  the 
^ritb  of  Boarhunt." 

The  appellants  objected  to  the  admissibility  of  such  evi- 
dencef  00  the  ground  that  it  was  not  cOikipetent  to  the 
lespondents  to  vary  the  description  of  the  property,  as  con- 
tained in  the  deed  of  feoffment,  and  that  parol  evidence  can- 
not be  admitted  to  contradict  or  vary  the  terms  of  a  deed. 
The  Court  of  Quarter  Sessions  allowed  the  objection, 
and  rejected  the  evidence,  as  being  repugnant  to  the  de- 
scription of  the  premises  contained  in  the  deed. 
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The  question  for  the  opinion  of  the  Court  is,  whether 

such  evidence  was  admissible. 
The  Kino 

.*' 
Inbabitanu  of      Rawlinson,  in  support  of  the  order  of  sessions.     The 

only  point  to  be  argued  is,  whether  the  respondents,  who 
had  put  in  the  deed  to  prove  the  conveyance  of  the  land  in 
the  particular  parish,  could  contradict  that  deed  by  parol, 
in  the  most  material  part  of  it     In  fact,  whether  a  party 
can  be  allowed  to  make  use  of  a  deed  for  one  purpose,  and 
shew  it  a  nullity  as  regards  another  purpose.    [Lord  D^n- 
matif  C.  J.  Is  it  not  impossible  to  contend,  that  this  evi- 
dence to  prove  where  the  land  was  actually  situate,  should 
not  have  been  received.     If  the  parish  officers,  who  are  no 
parties  to  the  deed,  could  not  prove  the  real  situation  of 
the  premises,  what  would  be  easier  than  for  persons  to 
convey  an  estate  describing  it  as  situate  in  a  wrong  parish.] 
It  is  not  probable  that  a  purchaser  would  willingly  have  an 
estate  conveyed  to  him  with  an  erroneous  description  of 
the  property ;  Rex  v.  Cheadle{a).    To  permit  this  evidence 
to  be  given,  would  be  to  go  beyond  Millar  ▼•  Traven{b)  , 
in  which  the  doctrine  of  the  admissibility  of  parol  evideni 
to  controul  a  written  instrument,  was  most  fully  gone  in 
before  Tindal,  C.  J.,  Lord  Lyndhurst,  C.  B.,  and  Loi 
Brougham,  C. 

Smirke,  contrd,  was  stopped  by  the  Court. 

Per  Curiam — 

Order  of  Sessions  discharged  (a). 

(a)  S  Bam.  &  Adol.  833.   And  T.  R.  181;  Roberi$(m  v.  Frrm^-i, 

see  ante,  iii.  50,  292.  4  East,   135 ;  Doe  d.   Bromm       r. 

(6)  8  Bingh.  944;  1  Moore  &  Brown,   11  East,  441;   Wkiibr^mi 

Scott,  342.  V.  May,  2  Bos.  &  Pall.  593;   MJhe 

(c)  And  see  Pfirsofi  V.  Povn/fyi,  d.  Le  Chevalier  v.  HtUhwkdi^9    3 

Yelverton,  135 ;  dictum  per  Willes,  Bam.  &  Alders.  632. 
J.,  in  Macbeath  v,  Ualdimand,  1 
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Atkinson  v.  Hawdon. 

-Assumpsit,  by  the  drawer  against  the  acceptor  of  a  Where  a  bill 

l>ill  of  exchange,  dated  28th  December,  1833,  for  ]9L3s.5d.,  ^rawn^anf ' 

pajable  two  months  after  date.     The  declaration  also  con-  accepted  for 

Caioed  counts  for  goods  sold  and  delivered,  and  upon  an  tered'by  the 

SBCcOunt  stated.    The  defendant  pleaded, — as  to  the  first  drawer,  and 

I         ,         ,   .     .y«.  I      I       •  i«    1       thereby  be- 

^soant,  that  the  plamtiif  had,  since  the  acceptance  of  the  comes  void, 

SdiU,  and  after  it  had  been  issued  and  was  complete,  to  wit,  '"®  drawer 

'^  may,  after  the 

^>ii  the  same  day,  without  the  privity  of  the  defendant,  and  day  of  pay- 
^^vithout  the  bill's  being  re-stamped,  altered  the  bill  in  a  ma-  ^ssg^  *"„ 
^tf^rial  part,  viz.  by  altering  the  date  from  SOth  December,  caseofdisho- 
S833,  to  £dth  December,  1833; — as  to  the  second  count,  acceptor  upon 

••-Ut  an  account  had  been  stated  between  the  plaintiff  and  ^^^  ongmai 

,  .  consideration. 

^ot  defendant,  and  that  a  bill  at  two  months  had  been 

^iwn  by  the  plaintiff,  and  accepted  by  the  defendant,  for 

^e  amount  found  to  be  due,  viz.  19/*  Ss,  5d. ;— and  as  to 

^Ae  third  count,  non  assumpsit. 

The  plaintiff  entered  a  nolle  prosequi  upon  the  first  and 

^trd  counts ;  and  to  the  second  plea  replied,  that  before 

^^e  commencement  of  this  suit  the  bill  in  the  second  plea 

"^^ntioned  became  due,  and  the  defendant  did  not  then,  or 

^^  any  other  time  before  or  since  the  bill  became  due,  and 

^^f^ore  the  commencement  of  this  suit,  pay  the  said  sum  of 

*^oney  in  the  said  bill  of  exchange  mentioned,  or  any  part 

^H^reof. 

Bejoinder,  that  after  the  defendant  accepted  the  said  bill 

^v^  the  second  plea  mentioned,  and  after  the  same  had  been 

^•soed  and  was  complete,  to  wit,  on  the  30tli  December, 

^  ^3,  the  plaintiff,  without  the  privity  or  assent  of  the  de- 

tendant,  and    without   the  said    bill's   being   re-stamped, 

altered  the  said  bill  in  a  material  part,  to  wit,  by  altering 

^e  date  thereof  from  the  SOth  December,  1833,  to  the 

^th  December,  1833. 
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General  demurrer,  and  joinder  (a). 

•c.  Busby,  in  support  of  the  demurrer.     The  alteration  of 

Hawdon.      ^j^g  jgjg  Qf  j|,g  ijjii  vitiated  the  security ;  but  the  plaintiff 

has  a  right  to  sue  for  the  original  consideratioo,  viz.  goods 
sold  and  delivered.     There  are  only  two  classea  of  cases  in 
which,  by  the  alteration  of  a  bill  of  exchange*  the  party  alter- 
ing  it  loses  all  right  of  action.    The  first  is,  where  the  action 
is  brought  by  the  indorsee  against  the  acceptor,  or  against 
a  remote  intermediate  party.     There,  the  only  pri?i^  be- 
tween the  parties  is  by  means  of  the  bill;  and  consequently 
when  that  privity  is  destroyed,  which  is  the  case  if  the  bill 
be  altered,  the  right  to   sue  is  destroyed  with  it     The 
second  class  is,  where  the  action  is  brought  by  the  indorsee 
against  the  drawer  or  indorser  from  whom  he  received  tbc^ 
bill.    In  that  case  the  indorsee  is  not  permitted  to  recov^^ 
for  the  original  consideration ;  because,  by  the  alteration  c^ 
the  bill,  the  drawer  and  indorser  are  deprived  of  all  remea^l^ 
over  against  the  prior  parties.     Alderson  v.  LangdaleQ^^^ 
was  a  case  of  that  kind,  and  was  decided  upon  that  groucad. 
Sutton  v.  Toomer{c)  is  precisely  similar  to  the  present  oase. 
There  a  promissory  note  had  been  altered  by  the  maker  im 
the  payee's  presence.     The  consideration  for  the  note  wmts 
money  lent;  and  the  Court  held,  that  though  the  notebe^^ 
become  void  by  reason  of  the  alteration,  the  right  of  action  n 
remained  for  the  money  lent.     Besides,  the  rejoinder  do^s< 
not  state  when  the  alteration  was  made.     It  may  therefojr*e 
be  assumed  that  the  alteration  was  made  after  the  bill  ^^^ 
exchange  became  due  and  was  dishonoured.     After  m  ^' 
turity  and   dishonour,   the  plaiutiiF  might  have  burot   ^^> 
without  losing  his  right  to  recover  for  the  original  c(^^^ 

(a)  The  marginal  statement  of  acceptor,  does  not  operate  in 

the  point  to  be  contended  for  on  tisfaction  of  the  debt  for  w 

the  part  of  the  plaintiff  was, — that  the  acceptance  was  given, 
the  alteration,  by  the  drawer,  of  a  (6)  3  Barn.  &  Adol.  660. 

bill  of  exchange,  accepted  for  the  (c)  1  Mann.  &  Ryl.  135;  7 

price  of  goods  sold  by  him  to  the  &  Cressw.  416. 
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sideration.  The  defendant  has  had  the  full  benefit  of  the 
time  for  which  the  bill  was  given;  for  the  action  was  not 
brought  till  after  the  dishonour. 

IVighiman,  contri.     It  is  admitted  that  there  is  the  dis- 
dnctioD  between  this  case  and  Alderson  v.  Langdale, y^hich 
has    been   pointed  out.     The  rejoinder  is  therefore  bad. 
But  the  replication  does  not  shew  any  good  reason  why  the 
plaiotiff  should  be  permitted  to  resort  to  the  original  con- 
sideration.    It  does  not  appear  that  the  bill  was  ever  pre- 
sented to  the  acceptor.     It  is  true  that  it  is  not  necessary 
for  the  holder  of  a  bill  to  present  it  to  the  acceptor;  but  if 
m  party  chooses  to  indorse  a  bill,  he  cannot  give  the  bill  the 
f(o-by,  and  sue  for  goods  sold  and  delivered.     Where  a  bill 
is  outstandings  and  never  presented    to  the   acceptor,  it 
"^ould  be  hard  if  the  acceptor  had  to  pay  the  bill  and  also 
for  the  goods  delivered.     If  the  plaintiff  was  himself  the 
lK>Mer,  be   should  have  sued  on  the  bill.      [Lord   Den- 
^Hn,  C  J.  Should  not  this  have  been  rejoined  ?] 

Busby  was  not  called  upon  to  argue  in  reply. 
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1835. 


Atkinsox 
Uawdon. 


By  the  Court — 


Judgment  for  the  plaintiff  (a). 


(«)  A  bill  of  exchange,  drawn 

by  tht  creditor  on  his  debtor,  eve- 

*tcs  00  wierger;  it  merely  suspends 

the  rig^t  of  action  during  the  pe- 

n<Ml  for  which  the  bill  is  drawn, 

^nd  iu  which  it  shall  be  outstand- 

'*%  m  the  hands  of  third  persons. 

^boQgh  the  wrongful  act  of  the 

dra»«r,  in  vitiating  the  bill  and 

^•strojfing  the  remedy  on  the  bill, 

^^Id  not  place  him  in  the  same 

situation  as  if  no  bill  had   been 


drawn,  and  by  removing  that  out 
of  the  way  which  suspended  the 
original  right  of  action,  remit  him 
to  his  former  immediate  right  of 
demanding  payment, — yet  it  effec- 
tually destroys  the  power  of  in- 
dorsing over.  The  suspension  of 
the  right  of  action,  for  goods  sold, 
would  therefore  necessarily  termi- 
nate at  the  expiration  of  the  pe- 
riod for  which  the  bill  was  drawn. 
Vide  Davis  v.  GydCypost,  462. 
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"^^^^^  Pitt  v.  Williams  and  another.  Executors  of 

Thomas  Foster. 

secsof  acoar  ThIS  case  was,  in  Easter  term,  elaborately  argued  by 
mine, -4.  being  Campbelly  A.  G.,  for  the  defendants,  and  Cowling  for  the 
trust  for  him-    plaintiif.     The  pleadings  and  arguments  are  fully  stated  in 

self  and  B.  of  ^j^^  judgment  of  the  Court,  delivered  in  this  term,  by 
land  adjom-  J      o  .-,-... 

ing,  necessary  Lord  Denman,  C.  J.,  as  follows: — This  IS  an  action 

frofthcmtne  ^^  covenant  upon  an  indenture,  dated  Dec.  2nd,  I8l6, 

covenants  with  and  made  between  the  plaintiff,  of  the  first  part — Colmer, 

do  nothing  of  ^^^  second  part — the  deceased  Foster,  and  Bonner  and 

whereby  an  an-  Qaunt.  of  the  third  part — Bowser^  of  the  fourth  part- 
nuity,  charged  • ,    ^^  ,     t>  *.     i        /-/.i 

(with  power  of  and  said   (jrauut,  and   Bowser  the  younger,  of  the   nft» — ^ 

entry  upon  the         ^^ 

mme  &c.  and    ^         ,    ,  , 

sale,  in  case  the      This  indenture  is  set  forth  at  length  in  the  declaratior^^^ 

belnVrrear*)     ^"^  recites  several  other  instruments,  by  which  it  appear^  _^fg 
upon  the  pro-    that  Bowser  originally  held  certain  coal  mines  and  premis  .^^e« 

fits  which  •  ^^^^va 

after  payment    under  leases  from  Sir  Hugh  Ozcen  and  Lord  Cawdor,  ^^tf^^ 
of  the  rent,       |Q|,g  terms  of  years;  that  he  assigned  a  moiety  of  them  ^^ 

taxes,  0cc>  incii  •  •  « 

charged  there-  Farqu/uirson,  who  granted  an  annuity  of  778/.  to  the  pli^^/o. 

on,  might  )e  ^j^j^  ^^^^  assigned  his  interest  in  the  premises  to  Colmer-^  ^  g^ 

the  leases  of  trustee  for  the  plaintiff,  to  secure  the  annuity,  with  a  po  -^g^ 

land  by  the  ^^  ^^'^  »  ^'^^^  Bowser  afterwards  assigned  one-fourth  of     tic 

sale  of  the  coal  premises  to  Fosier,  Bortfier,  nnd  Gaunt,  retaining  one-fo  lir^A 

or  otherwise, 
may  be  im- 
peached.    In  an  action  on  the  covenant,  C.  .assigns  ns  breaches — first,  that  A.  surren- 
dered the  landf  and  took  a  new  lease  to  himself  and  B,  jointly,  in  trust  for  other  pev^ 
sons, — whereby  the  annuity  became  and  was  impeached,  and  the  plaintiff  lost  k.'^w 
remedies  to  enforce  it;  secondly,  that  A.  and  B.  accepted  a  new  lease  of  the  land     ^^ 
an  increased  rent,  and,  in  other  respects,  upon  less  advantageous  terms,  for  the  fniad    ^* 
lent  purpose  of  obtaining  from  the  lessor  a  demise  of  mines  under  the  land  upon  ter^:^^^^ 
advantngcons  to  A.  and  B.,— whereby  the  annuity  became  and  was  impeached:  thinl   -^l* 
that  A.  and  B.  assigned  (amongst  other  things)  such  neighbouring  mine  and  the  land         ^   . 
X)., — whereby  the  annuity  became  and  was  impeached. 

Held,  that  the  declaration  was  insufficient,  lor  not  shewing  iu  what  manner  the 
complained  of  operated  to  impeach  the  annuity. 

In  an  nction  on  a  covenant  to  do  no  act  whereby  an  annuity  charged  upon  t 
profits  of  a  coal-mine  shall  be  impeached,  it  is  no  ground  of  demurrer  that  the  dedal 
tion  does  not  allege  that  any  profits  have  been  made. 

Qiuere,  whether  such  omission  would  disentitle  the  plaintiff  to  recover  more  th^  ^^ 
nominal  damages. 

In  an  action  to  recover  arrears  of  the  annuity,  such  allegation  in  the  declaration  wo^-*™ 
be  rerjuired. 
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himself;  that  Gaunt  held  an  agreement  from  Lord  Aah-         1835. 
burnham,  dated   8th  August,  181G,  to  which   Foster  and 
Botiner,  as  sureties  for  Gaunt,  and  also  Bowser,  were  par- 
ties, for  a  lease  of  land  to  be  granted  to  Gaunt  for  sixty 
fears,  as  soon  as  he  should  have  completed  a  shipping 
place  on  the  land,  (which  land  is  stated  in  the  indenture  to 
be  essential  and  absolutely  necessary  for  working  and  car- 
rying off  the  coal  and  culm  to  be  wrought  and  raised  out  of 
the  colliery  and  premises;)  that  Gaunt  had  covenanted  and 
declared  that  he  held  the  same  agreement  in  trust  for  the 
Joint  use  and  benefit  of  the  said  Gaunt,  Bowser,  Foster,  and 
Sofmer,  as  tenants  in  common ;  that  the  annuity  was  in 
arrear,  and  the  plaintiff  had  given  notice  of  his  intention  to 
exercise  his  power  of  sale ;  that  Foster,  Bonner  and  Gaunt 
liad  agreed  to  purchase  the  moiety  which  the  plaintiff  was 
about  to  sell,  upon  the  terms  that  that  moiety  should  be 
discharged  from  the   annuity  of  778/.;   and  that  Foster, 
Bonner,  and  Gaunt  should  grant  to  the  plaintifl'  an  annuity 
of  1138/.  during  his  life,  payable  out  of  the  three-fourth 
parts    or   shares   of  Foster,   Bonner,  and    Gaunt,  in    the 
profits,    benefits,    and    advantages,    and   sums   of    money 
^hich,  under  the  thereinbefore  recited  indentures  and  arti* 
des  of  agreement,  or  otherwise,  might  from  time  to  time 
^  made,  accrue,  or  be  produced  from  or  by  sale  of  the 
^al  or  culm  to  be  wrought  or  dug  out  of  the  said  mines 
^tid  veins,  or  seams  of  coal  or  culm,  or  otherwise  how- 
soever. 

The  indenture  then  assigns  to  Foster^  Bonntr,  and  Gaunt, 
^lie  moiety  vested  in  Colmer  as  trustee,  so  that  they  became 
Owners  of  three-fourths^  Bowser  remaining  owner  of  the 
^tber  fourth;  and  grants  the  annuity  of  1138/.  to  the  plain- 
tiff.    It  then  contains  assurance  by  Foster,  Bonner,  and 
€iaunt,  each  for  himself,  his  heirs  &c.,  severally  only,  with 
%he  plaintiff,  that  they  and  their  respective  executors  &c., 
Would,  by  and  out  of  the  said  three-fourth  parts  or  shares 
of  the  profits,  &c.,  which  under  the  said  thereinbefore  in 
part  recited  indentures  of  lease,  and  said  agreement  of  the 
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1835.         8lh  August,  181(5,  aud    the  powers,  provisoes,  covenants 
and  agreements   therein  respectively  contained,  might  be 
made,  accrue,  or  be  produced,  by  the  sale  of  the  coal  and 
culm  to  be  wrought  and  dug  out  of  the  said  mines  and 
veins  or  seams  of  coal  and  culm,  as  aforesaid,  or  otherwise 
howsoever,  after  payment  of  all  rates,  taxes  and  impositions 
taxed  or  charged  thereon,  or  on  the  said  mines  or  seams  of 
coal   and   culm,  and   several   lands   and   other   premises; 
and  also,  after  payment  to  the  lessors,  their  heirs  or  as- 
signs^  of  such  yearly  and  other  rent  or  rents  as  in  and  by^ 
the  said  several  recited  leases  or  agreements  were  reserved  ^ 
and  which  should  come  to  their  or  any  of  their  hands, 
the  annuity  by  four  quarterly  payments,  as  therein  descri 
and  further^  that  if  the  annuity  should  be  in  arrear  at  tl^^^ 
expiration  of  two  years,  or  after  those  two  years,  for  tk^^e 
space  of  twelve  calendar  months,  the  plaintiff  might  en^^^r 
and   take  the  said  three-fourth  parts  of  the  profits  acr^f^ 
paid  ;  with  a  further  power  of  sale  or  mortgage  of  the  s  *^i/ 
three-fourth  parts  or  shares  in  the  mines  and  premio^ef. 
The  indenture  then  contains  a  several  covenant  by  Fe^fy-^ 
Bonner,  aud  Gaunt,  that  they  had  not  done  or  suffered  mny 
thing  whereby  the  mines  and  premises,  and  the  profits  to 
be  derived  therefrom,  were  or  could  be  impeached  or  in^ 
cumbered  in  title^  estate  or  otherwise;  and  then  folloi^^^ 
the  covenant  on  which  the  plaintiffs  declared  :— that  es^r"  ^ 
of  them  the  said  Dowser,  Foster,  Bonner,  and  Gaunt,  s— ^^ 
far  as  related  to  his  own  acts  and  deeds,  and  not  further  o^^ 
Otherwise,  did  for  himself,  his  heirs,  executors  and  adminis^^ 
trators,  covenant  with  the  other  and  others  of  them,  — -^^  ^^^ 


also  with  the  plaintiff,  that  the  said  Bowser,  Foster,  Bonner^  ^  ' 
and  Gaunt,  had  not  made,  done,  committed,  or  execatedJ-^ 
nor  would  thereafter  make  &c.,  or  permit  and  suffer, 
cause  or  procure  to  be  made  8cc.,  any  act,  deed,  matter, 
thing,  whereby  the  annuity  was,  could,  should,  or  mi 
cease,  determine,  be  impeached,  or  become  void  and  of 
effect;  or  wherebv  the  same  indentures  of  lease  and  articl 
of  agreement,  or  any  of  them,  was  or  were,  or  shoold 
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might  be  forfeited^  and  the  terms  of  years  thereby  respec-         1835. 
titely  created  cease,  determine^  and  become  null  and  void. 

The  declaration  then  alleges^  that  although  the  lands  v. 

ind  premises  demised,  or  agreed  to  be  demised,  by  the     .   ^I'Liams. 
said  articles  of  8th  August,  1816,  from  thence  continually 
have  been  and  still  are  essential  and  absolutely  necessary 
for  working  and  carrying  off  the  coal  and   culm  to  be 
wrought  and  raised  out  of  and  from  the  said  colliery  and 
premises,  which  were  and  are  of  little  or  no  value  with- 
out such  lands  and  premises;   yet  Foster,  Bonner,  and 
Gauni,  on  the  28th  February,  1820,  without  the  knowledge 
or  consent  of  the  plaintiff,  took  and  accepted  in  their  own 
names,  and  not  for  the  benefit  of  or  in  trust  for  the  plain- 
tiff, but  for  the  benefit  of  and  in  trust  for  other  persons,  a 
lease  of  the  said  lands  and  premises,  to  hold  to  Foster, 
Bonner,  and  Gaunt,  from  the  25th  June  then  last  past,  for 
Biitj  years;  and  also  then  forfeited,  yielded,  surrendered, 
tad  gave  up  the  said  articles  of  agreement,  and  all  interest 
irhatsoever  conveyed,  or  intended  and  agreed  to  be  con- 
tejed  thereby.     By  means  whereof  the  annuity  became 
tnd  was  impeached   and  of  no  effect,  and  all  the  powers, 
privileges,  charges,  rights,  and  interests,  given  and  conveyed 
to  the  plaintiff  as  aforesaid,  in,  over  and  upon  the  lands 
%iid  premises  so  demised, or  agreed  to  be  demised,  to  Gaunt 
l>y  the  articles  of  8th  August,  18l6,  and  in,  over,  and  upon 
the  said  articles  of  agreement,  and  also  of  and  in  the  profits, 
&€•  which,  under  the  hereinbefore  recited  indentures  and 
articles   of  agreement  should  and   ought,   and   otherwise 
would  have  been  made,  accrue,  and  be  produced,  from 
and  by  the  sale  of  coal  and  culm  wrought  and  dug  out  of 
the  said  mines  and  veins,  or  seams  of  coal  and  otherwise, 
then  and  there  ceased  and  determined,  and  became  and 
were  utterly  void  and  of  no  effect  or  value  to  the  plaintiff, 
and  the  plaintiff  then  became,  and  was  and  still  is,  abso- 
lutely precluded  from  enforcing  the  payment  of  the  annuity 
according  to  the  provisions  of  the  indenture. 
The  second  breach  of  covenant  alleges,  that  under  and  Second  breach. 
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i3So.  near  to  the  lands  and  premises  demised^  or  agreed  to  be 
deniised  to  Gaunt,  hy  the  articles  of  8th  August,  181ti, 
and  near  to  the  colliery  and  premises  originally  deaiised  to 
Bowser,  and  convenient  for  working  the  same,  on  2Bth 
February^  1820,  there  were,  and  still  are,  valuable  veins 
and  scams  of  coal  and  other  minerals,  the  property  of  Lord 
Ashburnham;  and  that  Foster,  Bonner,  and  Gauni,  iuteod- 
ing  to  defraud  the  plaintiff,  and  craftily  to  obtain  a  lease 
thereof  from  Lord  ^.,  on  advantageous  terms  to  them- 
selves, and  in  breach  of  their  trusts  and  covenants,  seeking 
their  own  gain  at  the  expense  of  the  plaintiff,  on  28tb 
February,  1820,  without  his  knowledge  or  consent,  took 
and  accepted  a  lease  from  Lord  A.  of  the  said  lands  and 
premises  agreed  to  be  demised  by  the  articles  of  8th  August* 
1 8 1 G, — to  hold  to  them,  Foster,  Bonner,  and  Gaunt,  for  dif- 
ferent and  less  advantageous  terms  of  years,  at  different  and 
higher  rents  {a),  and  under  and  subject  to  different  and  less 
advantageous  stipulations,  conditions,  and  provisions,  than 
the  said  term  of  years,  rent,  stipulations,  conditions,  and 
provisions,  in  the  said  articles  of  8th  August,  1816,  agreed, 
and  than  might,  and  ought,  and  could,  and  otherwise  would 
have  been  obtained  from  Lord  A.;  and  that  by  means  of 
such  contrivance,  Foster,  Bonner,  and  Gaunt,  did  obtain 
from  Lord  A,  a  lease  of  such  veins  and  seams  of  coal,  on 
more  advantageous  and  profitable  stipulations  than  they 
ought  and  otherwise  could  have  done.  By  means  whereof 
the  annuity  became  and  was  impeached  &c.,  as  before. 
Third  breach.        The    third    breach  of   covenant   alleges,    that   after  the 

making  of  the  two  leases  by  Lord  j1,,  as  in  the  second 
breach  mentioned,  Foster,  Bonner,  and  Gaunt,  without  the 
knowledge  or  consent  of  the  plaintiff,  assigned  to  ChaHes  * 
Hill,  (amongst  other  things,)  all  the  messuages,  landsi^ 
grounds,  veins  of  coal,  and  other  premises,  granted  by  thos^ 
two  leases,  and  all  their  interest  in  the  thereby  assignee 
property,  for  the  residue  of  the  several  terms.  By  meai 
w  hereof  &c.,  as  before. 

(a)   Vide  post,  \\^, 
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To  tbis  declaration  the  defendants  have  demurred  gene-         1835. 
rally ;  and  tbey  contend. 

First,  that  the  declaration  is  insufficient,  for  want  of 
stating  that  any  profits  have  accrued  from  the  working  of 
the  colliery. 

Secondly,  that  the  breaches  assigned  do  not  disclose  any 
facts,  by  which  the  annuity  is  necessarily  impeached. 

With  respect  to  the  first  point,  we  are  of  opinion  that  First  point: 
the  declaration  is  sufficient.     Assuming  that  in  an  action  ^*n»**»on  ©[ 

^  statement  that 

to  recover  arrears  of  the  annuity,  it  would  be  necessary  to  profits  had 

state  affirmatively  that  profits  had  accrued,  inasmuch  as  the  ^^^^"    * 

annuity  is  made  payable  out  oj  the  profits^  if  any, —  yet  in  an 

action  to  recover  damages  for  acts  by  which  the  annuity  is 

said  to  be  impeached^  it  cannot  be  necessary  to  state  that 

profitd  have  been  made,  unless  it  be  with  a  view  to  shew 

the  measure  of  those  damages;  and  if  it  be  necessary  or 

proper,  with  that  view,  (which  we  are  not  called  upon  to 

determine,)  the  omission  of  the  statement  can  at  all  events 

operate  no  further  than  to  reduce  the  plaintiff's  right  of 

action  to  merely  nominal  damages,  not  to  shew  that  he  has 

no  cause  of  action  at  all|  and  is  not  therefore  matter  of 

demurrer.     It  is  also  obvious  that  the  acts  complained  of 

vuiy  have  themselves  been  the  cause  that  no  profits  were 

made;  and  again,  if  no  profits  have  hitherto  been  made, 

^et  it  does  not  follow  that  they  may  not  be  made  hereafter, 

so  as  to  pay  the  annuity,  if  it  be  not  impeached. 

With  respect  to  the  second  point  we  have  felt  consider-  Second  point: 
able  difficulty ;  but  upon  the  whole  we  are  of  opinion  that  ^™"8ion  of 
the  breaches,  as  alleged,  are  not  sufficient,  and  that  the  iiuN/e  in  which 
defendants  are  entitled  to  our  judgment.  hTawached* 

The  first  breach  in  substance  states,  that  Foster ,  Bonner, 
and  Gaunt,  took  a  lease  of  the  premises  comprised  in  the 
articles  of  agreement  of  8th  August,  18 16,  in  their  own 
names,  and  not  in  trust  for  the  plaintiff,  but  in  trust  for 
others,  for  sixty  years,  from  25th  June^  1819|  and  forfeited 
and  yielded  up  the  articles.  By  means  whereof  the  annuity 
became  and  was  impeached  and  of  no   effect,  and  the 
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1885.  plaiotiiF  lost  his  remedies  to  enforce  it.  Whatever  be  the 
meaning  of  the  word  "  impeached'*  in  this  breach,  it  is 
stated  as  a  consequence  resulting  from  the  facts  previously 
stated.  Now  that  consequence  does  not  result  from  those 
facts,  which  do  not  in  any  way  affect  the  annuity.  It  is  quite 
immaterial  as  to  the  annuity,  whether  the  lease  was  taken 
in  the  names  of  Foster,  Bonner,  and  Gaunt,  or  in  the  name 
of  Gaunt  only,  since  Gaunt  had  covenanted  to  hold  it  when 
granted  in  trust  for  Foster,  Bonner,  and  himself,  and  all 
three  had  covenanted  with  the  plaintiff,  not  that  it  should  be 
taken  in  trust  for  him,  but  that  they  had  not  done,  nor 
would  do,  any  thing  whereby  it  might  be  forfeited.  Now, 
as  far  as  appears  by  the  allegations  in  this  breach,  it  is  still 
a  valid  and  subsisting  lease,  and  the  lands  comprised  in  it 
capable  of  being  used  for  the  working  of  the  collierji  on 
which  the  annuity  is  secured. ,  The  articles  of  agreement: 
are  indeed  stated  in  the  breach  to  have  been  forfeited  amf 
yielded  up;  but  the  use  of  the  word  ''  forfeited"  is  of  itself 
nothing,  without  shewing  how  and  by  what  act  they  were 
forfeited ;  and  so  far  from  this  being  shewn,  the  contrary 
plainly  appears ;  and  that  they  were  yielded  up  only  when 
the  purpose  for  which  they  were  made,  namely,  the  grant- 
ing a  lease  of  the  lands  comprised  in  them,  had  been 
fulfilled. 

Whether  that  lease  is  in  strict  conformity  to  the  articles 
of  agreement,  or  even  whether  it  is  a  lease  under  and  in 
pursuance  of  those  articles,  is  not  material,  because  the 
annuity  is  payable  out  of  the  profits  of  the  mine,  which 
under  the  indentures  and  articles  shall  accrue  by  working 
the  coals,  or  otherwise  lumjsoever.    The  plaintiff  therefore 
has  the  security  contracted  for,  viz.  the  profits  of  the  mine,    « 
to  the  working  of  which  these  lands  mentioned  in  the  arti^  — 
cles  are  necessary,  whether  the  lease  under  which  the  lands^ 
are  held  be  or  be  not  conformable  to  the  articles;  and  tP*  a 
does  not  lie  in  the  mouth  of  the  covenantors,  who  gave  u| 
the  articles  when  they  took  the  lease,  to  say  that  the  lei 
differs  from  the  articles,  and  that  they  are  therefore 
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solved  from  applying  the  lands  to  the  working  of  the  mine,         i8S5. 
or  from  paying  the  annuity  out  of  the  profits  of  the  mine, 
supposing  it  to  be  worked  by  means  of  the  lands. 

The  second  breach  states  in  substance,  that  Foster,  Bon^' 
ner,  and  Gaunt,  in  fraud  of  the  plaintiff,  accepted  a  lease 
from  Lord  A$hbumlmm  on  different  and  less  advantageous 
terms,  and  at  higher  rents,  than  were  specified  in  the  articles 
of  agreement,  in  order  to  induce  Lord  A.  to  grant  them  a 
lease  of  other  coal  mines  on  better  terms  than  he  otherwise 
Would,  and  that  he  did  so  grant,  whereby  the  annuity  be- 
came and  was  impeached.    The  same  observations  may  be 
made  here  as  have  already  been  applied  to  the  first  breach. 
Nothing  is  stated  in  this  breach  which  in  any  way  affects 
the  title  to  the  annuity,  or  to  the  premises  on  which  it  is 
secured,  or  the  remedies  by  which  it  may  be  enforced,  but 
only  facts  tending  to  shew  that  those  remedies  are  less  likely 
€o  be  efficacious,  by  reason,  as  it  is  said,  of  the  increase  of 
m  prior  charge  upon  the  funds,  out  of  which  the  annuity  is 
payable ;  for  it  is  argued,  that  as  the  annuity  is  payable  out 
^  the  profits  of  the  colliery  after  payment  of  all  rents,  and 
as  the  rent  reserved  in  the  lease  is  higher  than  that  stipu- 
lated in  the  articles,  the  funds  out  of  which  the  annuity  is 
payable,  viz.  the  profits  of  the  colliery,  must  pro  tanto  be 
diminished,  and  the  payment  of  the  annuity  be  rendered 
less  likely,  and  so  that  the  annuity  is  impeached.     But  on 
looking  at  the  words  of  the  covenant,  it  will  be  found  that 
the  annuity  is  payable  out  of  the  profits  of  the  mine,  after 
payflsent  to  the  lessors  of  such  rents  as  in  and  by  the 
recited  leases  or  agreements  were  respectively  reserved.    The 
covenantors  therefore  are  only  entitled  to  deduct  from  the 
profit  prior  to  paying  the  annuity,  such  rent  as  is  specified 
in  the   articles   of  agreement,  not   such  as  is  reserved 
in  the  lease  granted  by  Lord  A. ;  and  as  Lord  A.  can^ 
not  distrain  on  the  mine  for  his  rent,  but  only  on  the 
hnd  leased  by  him,  the  prior  charges  on  the  profits  con- 
templated by  the  indenture  on  which  this  action  is  brought, 
tie  set  iBcreMed.    Whatever  then  be  the  meaning  which 
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1835.  is  not  affected  by  the  assignment,  and  so  the  pluntiff  has 
all  the  security  which  he  contracted  to  have,  viz.  the  per- 
sonal covenant  of  the  covenantors,  and  the  power  of  ectry 
and  sale.  The  breach,  therefore,  cannot  be  supported  on 
the  second  ground. 

Judgment  for  the  defendants. 


The  Kino  v.  The  Inhabitants  of  St.  Nicholas, 

Colchester. 

No  settle-  UPON  appeal  against  an  order  for  the  removal  of 
eatnedsioce  Sanders  Sparrow,  his  wife  and  family,  from  St.  James  to 
tbepassing of  St.  Nicholas,  Colchester,  the  sessions  confirmed  the  order, 
by  the'renting  subject  to  the  following  case : — 

andoccupa-  3^  ^n  agreement  in  writing,  dated  24th  March,  1831, 
tion  of  a  tene-  ^  &  &»  »  • 

ment  by  a        the  pauper  and  one  Hutchinson  hired  a  messuage  in  the 

Cll^?an  undel^  P^"^^  ^^  ^^'  ^^^^^^^h  for  two  years,  at  the  rent  of  60/., 
tenant  to  have  payable  half  yearly.    Hutchinson  was  included  in  the  agree- 
occupation^of   ^^^^  merely  to  guarantee  the  payment  of  the  rent — the 
rooms  in  the     pauper  only  being  intended  to  occupy  the  premises. 
however  short        ^^th  March,  the  keys  were  delivered  to  the  pauper. 

a  period  such  y^jj  November,  a  distress  was  put  in  for  the  half- 
occupation  .11  1  UiT- 

may  continue,  year's  rent  which  had  become  due  at  Michaelmas,  1831, 

11  iT^^be  ^"^  ^^^  pauper's  goods  were  sold  under  the  distress  by 

the  sunn  paid  the  bailiff,  who,  out  of  the   proceeds,  paid  30/.  for  the 

tion  of  it.    '  ^^"^  ^^  ^^^  landlord    who  had  employed  him,   and  paid 

Semble,  that  over  the  remainder,  after  deducting  the  costs  of  the  dis- 
a  letting  of 
rooms  by  an      tress,  to  the  pauper. 

inn-keeperto        ^^  Lady-day,  183*2,  the  pauper  gave  up  possession,  in 

nis  cuesiSy  is 

not  such  an      pursuance  of  an  agreement  made  with  Hutchtjison,  unde 

underletting 

as  would  defeat  the  settlement. 

The  1st  section  of  1  W,  4,  c.  18,  (though  prospective  only)  applies  to  cases  in  whidV 
the  occupation  had  commenced,  but  was  not  complete,  at  the  time  of  pMstng  of  the  act.  — 

Sembli,  That  a  discharge  of  rent,  by  means  of  a  distress  upon  the  goods  of  the  tenao 
is  a  sufficient  payment  of  rent  by  the  party  hiring  the  tenement,  within  1  IV.  4,  c.  1 
s.  1. 


HILARY  TERM,  V  WILL.  IV. 

which  the  latter  took  exclusively  upon  him  the  liability  to 

pay  the  arrear  of  rent  due  from  the  pauper.  Th^^^ 

During  the  year  commencing   Lady-day,    1831,    and  v, 

expiring  Lady-day,  1832,  three  rooms  in  the  said  mes-  StJNimi^i 
suage  were  underlet  by  the  pauper  to  Mr.  D.  W.  Har-  Colchbstbr. 
vey,  who  had  the  exclusive  occupation  of  them  for 
three  weeks,  for  which  he  paid  8/.  The  question  is, 
whether  the  pauper  gained  a  settlement  in  St.  Nicholas  or 
not.  If  he  did,  the  order  of  sessions  is  to  be  confirmed,-— 
if  not,  the  order  to  be  quashed. 

jRyland,  in  support  of  the  order  of  sessions.      It  was 
contended  at  the  sessions,  that  the  pauper  did  not  gain 
m  settlement  in  Si.  Nicholas,  for  two  reasons : — first,  be- 
cause the  rent  was  discharged  by  means  of  a  distress,  and 
not  by  actual  payment  by  the  pauper:  and,  secondly,  be* 
cause  the  pauper  had,  during  the  time  of  his  occupation 
under  the  hiring,  underlet  three  rooms  of  the  demised  mes* 
suage.     It  is  certainly  required  by  1  TT.  4,  c.  18,  s.  J,  that 
the  tenement  shall  be  actually  occupied,  and  the  rent  paid  by 
4he  person  hiring  the  tenement.     This  case,  however,  is  not  First  point: 
within    the    operation    of  the    statute;   for   the  tenancy  ^  jg  g  i      ' 
commenced   on  the  95th  of  March,    1831,   whereas  the  applies. 
act  in  question  did  not  come  into  operation  until  the  30th 
of  the  same  month ;  and  Rex  v.  Ruthin  (a)  decided  that 
the  first  section  of  1  fV.  4,  c.  1 8,  which  contains  the  pro- 
vision  alluded   to,   is   not  retrospective.     The  only  dis- 
tinction between   this  case  and    Rex  v.  Ruthin  is,    that 
in  the  latter  case  the  right  to  the  settlement  was  complete 
before  the  act  passed,  whereas  in  this  case  it  was  inchoate 
ooly.     But  that  inchoate  right  could  not  be  affected  by 
1  provision  which  is  prospective  only.     Assuming,  how-  Second  point: 
ever,  that  the  act  of  \  W.  4  does  apply,  it  is  submitted  Pay'?®"^.*'^ 

'  rr  j^  rent  by  dis- 

that  the  payment  in  this  case  was  a  sufficient  payment  tress. 
iy  the  person  hiring  the   tenement;  for,  although  it  is 
Dot  actually  paid  by  the  tenant,  it  is  paid  out  of  the  pro- 

(a)  Ante,  vol.  ii.  97;  5  Bam.  &  Adol.  916. 
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1835.        ceeds  of  his  goods.     [Lord  Denman,  C.  J,  [t  can  scarcelir 

^^^'^      be  contended,  ihat  payment  by  distress  is   not  payment 

,;,  by  the  party.]     It  was  held  in  Rex  v.  CanhaUon{a\  that  a 

Inhabitants  of  discharge  by  distress  after  the  death  of  the  pauper*  did  not 

Colchester/  satisfy  the  statute ;  but  it  was  admitted  in  the  course  of 

the  argument,  that  if  the  distress   had  been  made  before 

the  pauper's  death,  the  statute  would  have  been  complied 

Third  point:     with.     As   to   the  second  point: — This  case  is  in  some 

Underletting.    ^^^^^^^^  distinguishable  from  Rex  v.  St.  Nicholas,  Roches^ 

ter{b).    There  the  pauper  underlet  two-thirds  of  the  house 
by  the  quarter,  at  the  rate  of  £2/.  per  annum,  the  whole  rent 
being  40/. ;  and  the  undertenant,  for  two  quarters,  occupied 
and  lived  in  the  tenement.   Here,  the  underletting  is  of  three 
rooms,  for  the  short  space  of  three  weeks  only;  the  party 
does  not  appear  to  have  slept  on  the  premises ;  and  the  sunv 
paid  for  such   occupation  was  no  more  than  8/.     But, 
assuming  that  this  case  is  similar  to  Rex  v.  St.  Nicholoi, 
Rochester,  it  is  hoped  that  the  Court  will  review  their 
decision  in  that  case,  and  overrule  it,  if  upon  conaiden* 
tion  they  should  thiuk  it  wrong.    That  decision  goes  to 
this  extent;   that  no  man,  who  underlets  a  single  room 
for  a  single  night  during  the  year  of  his  occupation,  will 
gain  a  settlement  by  renting  a  tenement,  however  large 
may  be  the  amount  of  rent  which  he  pays.     Upon  this 
branch  of  the  case,  the  argument  which  was  offered  to 
the  Court  in  Rex  v.  St.  Nicholas,  Rochester,  may,  with 
the  permission  of  the  Court,  be  prayed  in  aid,     [Lord 
Deitmaii,  C.  J.  We  were  ourselves  startled  at  the  conse* 
quences  of  the  conclusion  at  which,  nevertheless,  we  felt 
ourselves  bound  to  arrive.]     If  the  Court  should  decider 
that  in  this  case  no  settlement  was  gained,  it  might  bea 
contended,  that  an  occupation  (in  other  respects  good),  b;^ 
a  master,  would  be  rendered  ineffectual  for  the  purpos 
of  settlement,  if  he  agreed  with  his  servant  that,  in  co 
sideration  of  a  reduction  of  wages,  the  latter  should  hai^r.jri>; 

(a)   9  Dowl.  &  Ryl.   132;    6         (b)  Ante,  vol  W'u  ^\;  5  Barn   ^ 

Barnw.  &  Cressw.  93.  Adol.  S19. 
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a  room  in  the  house  set  apart  for  his  exclusive  use.    All  1835. 

tavern-keepers,  hotel-keepers,  and  lodging-house  keepers,  ^"^^^7^ 

would,  in  like  manner,  be  prevented  from  gaining  a  settle-  ^, 

menl.     For  if  an  underletting  for  three  weeks  would  pre-  Inhabitants  of 

oT«  JN ICHOLAS, 

vent  a  party  from  gaining  a  settlement,  so  would  an  under-  Colcuestee. 
letting  for  three  nights,  or  a  shorter  period. 

Knox,  contri.    The  act  of  1  Will,  4,  c.  18,  applies  to  First  point, 
this  case.     In  Hex  v.  Si.  Mary-le-hone  (a)  it  was  held, 
that  59  Geo.  3,  c.  50,  by  which  an  occupation  of  the  te- 
Deaneiit  for  twelve  months  was  made  necessary,  applied 
to  a  person  whose  settlement   was   inchoate   before   the 
passing  of  the   act.      In  that  case  the   pauper   hired   a 
tenement  of  more   than    10/.   a-year  value,   and   resided 
therein    more    than   forty   days   altogether,  but  for  only 
^lurty-eight  days  before  59  Geo.  3,  c.  50,  came  into  opera- 
tion ;  and  the  Court  held  that  the  pauper  had  gained  no 
settlement.     The  occupation,  in  this  case,  was  insufficient.  Third  point. 
*Tbe  statute  1  fVilL  4,  c.  18,  was  passed  to  obviate  the 
effect   of  the  decisions  in   Rex  v.  Diicheat{b),    Rex  v. 
Creai  Bent  ley  {c),   and   Rex   v.    Kibworth  Harcourt(d). 
Jtex  V.  Ditcheai  and  Rex  v.  Great  Bentley  decided,  that 
under  6  Geo.  4,  c.  57,  the  occupation  of  part  only  of  the 
premises  demised,  (the  premises  being  of  the  yearly  value 
of  10/.,)  gave  a  settlement;  and  Rex  v.  Kibworth  Har^ 
court  decided,  that  payment  of  rent  need  not  be  by  the 
party  hiring  the  tenement.      The  statute  1  Will,  4,  c.  18, 
therefore,  requires  that  the  premises  shall  be  exclusively 
occupied  and  the  rent  for  them  be  paid — by  the  person 
hiring  the  same.    The  occupation  must,  now,  be  an  actual 
and  exclusive  occupation  of  a  whole  house  or  other  pre- 
mises of  the  yearly  value  of  10/,     In  Rex  v.  St.  Nicholas, 
Rochester,  the  judges  were  unanimous;  and  that  case  is 

(a)  4  Bam.  &  Alders.  681.  (c)  10  B.  &  C.  520. 

(b)  4MBD.hRy\A5\;  9  Barn.         (d)    1  M.  &  R.  691;    S,  C. 
k  Cmtw.  176.  7  B.  &  C.  790. 
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1835.         decisive  of  the  present.     In  several  of  the  cases  pot  w 

j^\^      showing  the  startling  consequences  of  the  decision  in  Rex 

If.  V.  5^.  Nicholas,  Rochester,  that  decision  conid  not  apply; 

St'ni^las^  ^^^  ^^^  parties  whose   occupation   is  supposed  to  in?tfr 

CoLCHBSTEB.   datc  the  settlement,  could  not  be  said  to  be  undertentnts 

with  exclusive  occupation  of  any  part  of  the  house.    Here, 

it  is  expressly  found  that  Mr.  Harvey  had  the  exclutive 

Second  point,    occupation  of  the  three  rooms.     Then  it  it  stM  that  8«lifl- 

faction  of  the  rent  by  means  of  a  distress  ia  payment  of 
the  rent.  If  it  be  so  held,  the  decision  nmst  be  on  flite 
ground,  that  a  constructive  payment  will  satisfy  the  worA 
of  1  WilL  4,  which,  it  is  submitted,  was  dearly  not  the 
intention  of  the  legislature.  The  bailiff,  who  leviea  dn 
distress,  is  not  the  agent  of  the  tenant,  but  of  the  ImmI* 
lord.  On  the  contrary,  he  acts  against  the  will  of  the 
tenant  Therefore  it  is  submitted,  there  waa  no  aafficiMt 
payment,  as  well  as  no  sufficient  occupation  to  confer  a 
settlement. 

Lord  Denman,  C.  J. — This  is  in  truth  a  cjnestion  #lie« 
ther  Rex  v.  St.  Nicholas,  Rochester,  was  well  decided ;  for 
the  attempt  which  has  been  made  to  distinguish  that  one 
from  the  present,  appears  to  me  to  fail.  Rex  v.  Si.  Nt- 
cholasj  Rochester,  \92LS  decided  after  full  argument,  and  apon 
great  consideration,  by  my  brothers  and  myself.  At  tbe 
same  time,  if  there  had  been  anything  Irke  a  reasonable 
doubt  raised  as  to  the  law  having  been  improperly  applied 
on  that  occasion,  I  am  quite  sure  every  one  of  u»  wooM 
have  been  willing  to  give  the  greatest  attention  to  efefy 
argument  that  could  be  brought  to  shew  us  tkrat  we  were 
wrong.  I  recollect  that  upon  the  former  occasion  every 
judge  who  gave  an  opinion  felt  that  the  consequences  were 
such  as  the  legislature  had  not  contemplated,  and  sneb  as 
might  involve  some  inconveniences.  But  we  found  the 
words  of  the  statute  too  strong  to  grapple  with.  I  am 
ready  to  declare  that  where  I  find  the  words  of  a  stalole 
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perfectly  clear  I  shall  adhere  to  those  words,  and  shall  not        1855. 

M^w  BBjPflcif  to  be  diverted  frona  Ae  application  of  them  by      "^^^y^^ 

any  supposed  consequences  of  one  kind  or  the  other — as  to  ^ 

which   courts  of  justice  are  very   often   much   deceived.  Inhnbitants  of 
mt  .       4.    •  /    I  •  «  St*  Nicholas, 

1  he  worda  of  the  staHite  (which  came  into  operatiou  on    Colchester. 

the  30tk  of  March)  are  these :  '*  that  from  and  after  the 

paasMjf  ol  t\uB  act  na  person  shall  acquire  a  settlement  in 

auqr  pnriib  or  township  roaintainiiig  its  own  poor,  by  or  by 

•f  sncbyearfy  hiring  of  a  dwelling-house  or  building, 

of  buM^  or  of  both,  as  in  the  said  (recited)  act  expressed, 

ileaa  such  bonse  or  bvikling  or  land  shall  be  actually 

^>ccnpie<t  nadcr  snch  yearly  hiring  in  the  same  parish  or 

Mowwduf^fby  ike  person  hiring  the  same,  for  the  term  of  one 

ivknle  year  at  the  least.^    The  fact  is  found  in  this  case, 

that  during  the  year  commencing  at  Lady-day  1831,  and 

expiring  at  Lady-day  1832,  several  rooms  were  underlet 

by  the  peoper  to  Mr.  Harvey,  who  bad.  the  exclusive  occu- 

jaiion  of  tbeni  for  three  weeks,  for  which  he  had  paid  8/. 

I  find  that  this  very  case  was  contemplated  by  one  of  my 

koifaers  in  the  decision  of  Rex  v.  St.  Nicholas,  Rochester; 

vA  it  waa  admitted  that  if  for  any  period  another  person 

itd  the  exclusive  occupation  of  any  part  of  the  house,  that 

^oubl   defeat  the  settlement;    and  it  seems   to   me   we 

^boold  ff uatnUe  the  otject  of  the  act  if  we  said  that  under 

^Hch  circnmstances  the  pauper  would  gain  a  settlement. 

^^me  difficulty  is  supposed  to  be  raised  by  the  case  of 

^t^Bkeepera.     I  cannot  say  that  I  feel  the   difficulty,   for 

^^ere  is  no  analogy  between  the  occupation  of  a  room  by  a 

and  the  lettii^  out  to  a  person  the  exclusive  occu- 

m  of  a  part  of  the  house.     The  occupation  in  the 

'WMQEier  case  is  that  of  the  innkeeper,  who  has  a  general 

^^Matrol  over  the  whole  house,  and  who,  in  fact,  occupies 

i>y  iBeans  of  his  guest.     I  do  not  think  that  any  doubt  can 

raised  on  that  subject ;   nor  do  I  think  that  any  great 

^^convenience  can  result  from   any  of  the  consequences 

'^vbich  have  been  suggested.  Rex  v.  St.  Nicholas,  Rochester, 

liowever,  having  been  faHy  considered,  and  the  words  of 
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house  or  building,  or  of  land,  or  of  botli,  bona  fide  rented         1335. 
by  such  person  in  such  parish  &c.,  at  10/.  a  year  for  one       ^■^^''^^ 
whole  year ;  nor  unless  such  bouse  8cc.  should  be  occupied  y^ 

under  such  yearly  hiring*  and  the  rent  for  the  same  to  the  Inhabitanu  of 
amount  of  10/.  actually  paid,  for  one  whole  year   at  the    Colchester. 
least.     That  at  once  got  rid   of  much  of  the   vexatious 
litigation  which   arose   on   the  subject.      After   that   act 
came  the  one  upon  which  this  question  depends,  (1  WilL4, 
c.  18,)  which  is  expressly  stated  to  be  "  An  act  to  explain 
and  amend  an  act  of  the  sixth  of  his  late  majesty,  as  far  as 
regards   the  settlement  of  the  poor  by   the  renting  and 
occupation  of  tenements."     Now  in  what  respect  does  it 
explain  and  amend  it  i    It  explains  and  amends  it  by  still 
further  abridging  and  curtailing  the  power  of  gaining  set- 
tlements by  renting  a  tenement,  in  conformity  with   the 
principles  of  the  former  act;  and  it  accordingly  says,  that 
''no  settlement  shall  be  gained  unless  the  house  &c.  shall 
be  actually  occupied  under  such  yearly  hiring  bj/  the  person 
hiring  the  same  for  the  term  of  one  whole  year  at  the  least." 
It  appears  to  me  that  the  construction  which  was  put  upon 
those  words  by  the  Court  in  Rex  v.  Si.  Nicholas,  Rochester, 
U  the  true  and  right  construction.     It  has  been  said  that 
this  act  ought  not  to  have  a  retrospective  operation.     It  is 
observable  that  the  act  does  not  affect  the  contract,  but 
<*clate8  expressly  to  the  occupation.     It  declares  that  after 
tlie  passing  of  that  act  no  settlement  shall  be  gained  unless 
^.n  occupation  of  a  particular  sort  shall  take  place.     If  the 
^ct  had  required  a  contract  of  a  specific  nature,  an  inchoate 
Settlement  by  reason  of  an  occupation  under  a  contract 
^^alid  at  the  time  when  it  was  made,  would  not  have  been 
effected  by  this.    This  case  is,  however,  totally  different. 
1  therefore  am  of  opinion,  that  those  words  **  actually  oc- 
cupied ftc,"  which   are   studiously  introduced   into   this 
statute,  must  point  to  an  entire  exclusive  occupation;  and 
if  it  does,  we  cannot  enter  into  the  question   of  degree — 
whether  the  underletting  be  of  10/.  a  year,  or  5/.,  or  505. 
If  there  be  a  clear  underletting  by  the  party  of  any  portion 
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18S5.         of  the  house^  for  however  short  a  period  •f  time,  aedi  for 

Jl*^^"^^*^       however  small  a  sum.  it  seems  to  me  that  it  cannot  be  «aidl 

The  King         ,         ,  '  .  ^ 

-0.  that  there  was  an  actual  occupation  of  a  ae|»acate  anil  «!•• 

Inhabitants  of  ^-^^^  dwelling-houae  by  the  party  hiring  the  same.  I«h#MM 

St.  r^ICHOLAS,  ^  •'  .  . 

Colchester,   not  have  said  so  much  upon  this  case  if  I  had  belonged  te 

the  Court  at  the  time  of  the  former  decision. 

Order  of  Session  quashed. 


Peer  v,  Humphrey. 

Theownei  of    TROVER  for  three  oxen  and  a  heifer.     Pka:  the  j 
goods  stolen,  i  •  m  •  • 

who  prosecutes  ral  issue.     The  cause  came  on  to  be  tried  at  the  ttpmg 

the  thief  to       assizes  at  Northampton  in  1834.     A  verdict  was  taisen  \m 

conviction,  is  ^  ^  ^  ^ 

entitled  to  re-  consent  for  the  plaintitf,  sufcgect  to  the  opinioD  of  ike 
value  oAhem    ^ourt  on  the  following  case:— 

in  trover,  from  24th  August,  1832.  Three  oxen  and  a  heifer,  the  pro- 
had  purchased  perty  of  the  plaintiff,  were  by  his  direction  delivered  to  ooe 
thenn  from  the  Roundlhwaite.  then  a  servant  employed  by  him.  to  dnve 

thief,  but  notm  .  r    j  j  f 

market  overt,     from  Ashby^Saint-Legers  to  Northampton  mai^ket.    Romnd" 

resoM^them^in  ^''"^^'^'^  ^""^^^  ^^^^^  ^^^  <^*"'«  f*"^"^  Ashby,  but  instead  of 
market  overt     taking  them  to  Northampton,  he  sold  the  three  oxen  to  the 

the  felony  but  ^^f^t^dant  on  the  high  road,  (but  not  in  market  overt,)  the 
before  convic-  same  day,  for  28/.  105., — which  sum  he  received  and  ab- 
sconded with.  The  purchase  was  made  on  the  part  of  the 
defendant  bon^  fide.  The  heifer  was  not  sold  to  the  de* 
fendant,  but  was  left  by  lioundtkwaite,  together  with  the 
three  oxen,  in  the  possession  of  the  defendant,  under  a  oon- 
tract  of  agistment,  after  a  refusal  on  the  part  of  JRomud' 
thwaite  to  sell  the  same  to  the  defendant  for  the  sum  of  7L 
26th  August,  1 832.  The  plaintiff  discovered  that  the  said 
cattle  were  in  the  possession  of  the  defendant,  and  on  the 
same  day  he,  the  plaintiff,  went  to  the  defendant's  houae, 
and  gave  the  defendant  personally  notice  that  the  said  three 
oxen  and  the  iieifer  belonged  to  him,  the  plaintiff,  and  had 


tion. 
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beeo  fdooiouslv  stolen  from  him  by  the  said  Roundthmaite,        1835. 
as  above  jmentioQecl ;  aod  the  plaintiff  at  the  same  time  de- 
manded the  possession  of  the  said  cattle,  but  the  defendant 
refused  to  give  Che«p  up. 

The  oxen  remained  in  the  defendant's  possession  till  the 
26th  of  November,  1832,  and  the  heifer  till  the  6th  of 
Februaiy,  JL833 — on  which  days  respectively  the  defendant 
sold  and  disposed  of  them  in  market  overt — the  oxen  for 
^L  iOt.,  nod  the  heifer  for  10/.  1 5s.,  and  received  and  ap« 
propriated  to  his  owja   use  the  price  of  each  respectively. 

Roundibwaiie  was  afterwards  apprehended  and  prose- 
cuted by  the  plaintiff  for  feloniously  stealing  these  cattle, 
and  was  duly  convicted^  on  the  prosecution  of  the  plaintiff, 
at  the  summer  assizes  held  at  Northampton  in  July,  1833, 
and  was,  for  such  offence,  transported  for  life. 

If  the  Court  shall  be  of  opinion  that  the  plaintiff  is  en- 
titled to  a  verdict  for  the  value  of  the  oxen  and  heifer,  then 
the  verdict  is  to  stand  for  the  plaintiff  with  forty  pounds 
damages — if  for  the  value  of  the  heifer  only,  then  the  ver- 
dict is  to  stand  with  10/.  15s.  damages — otherwise  a  non- 
^t  to  be  entered. 

N.  £•  Clarke,  for  tbe  plaintiff.      The  question  as  to 
whether  there  should  be  a  nonsuit,  may  at  once  be  put  out 
of  consideration,  for  it  is  quite  clear  that  the  plaintiff  is  at 
s^  events  entitled  to  a  verdict  for  10/.  155.     He  is  also,  it 
1%  submitted,  clearly  entitled  to  recover  for  the  three  oxen. 
"X^he  sale  to  .the  defendant  not  having  been  in  market  overt, 
^^d  the  thief  having  been  subsequently  prosecuted  to  con- 
viction by  the  plaintiff,  no  property  in  the  cattle  passed  to 
tlie  defendant  by  the  sale,  and  therefore  the  re-sale  by  him 
v^as  ^,  conversion,  which  entitled  the  plaintiff  to  maintain 
^over  for  the  value  of  the  cattle.     Horwood  v.  Smith  (a) 
^»4fMi,  that  a  party  who  bad  bought  stolen  goods  in  mar^ 
^  overf,  and  had  resold  them  previously  to  tbe  conviction 

(fl)  2  T.  R.  750. 
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1835.         of  the  thief,  was  not  liable  to  be  sued  in  trover,  notwitb- 
^^'^       standing  that  the  owner  had  given  him  notice  of  the  rob- 
V.  bery  whilst  the  goods  were  in   his  possession;  and  it  18 

HuMPHRET.  piQbable  that  particular  expressions  in  that  case  will  be 
relied  on  as  shewing  that  the  decision  was  intended  to  be 
without  reference  to  the  fact  of  the  sale  having  been  in 
market  overt.  The  decision  in  that  case  proceeds,  bow- 
ever,  on  the  ground  that  a  property  in  the  goods  passed 
by  the  sale  in  market  overt,  and  that  the  plaintiff's  right  to 
restitution,  (which  was  created  by  positive  statute)  did  not 
arise  until  after  the  conviction,  previously  to  which  time 
the  defendant  had  sold  the  goods  to  another.  In  the 
case  of  a  sale  of  stolen  goods  otherwise  than  in  market 
overt,  no  property  passes,  and  therefore  the  re-sale  is  a 
conversion.  The  liability  or  non-liability  depends  entirely 
upon  the  fact  of  the  sale's  being  or  not  being  in  market 
overt.  This  distinction  pervades  all  the  authorities.  Parker 
V.  Patrick(a)  is  in  point.  There,  goods  were  obtained 
from  ui.  by  fraud  ^nd  pawned  to  R  without  notice;  A. 
prosecuted  the  offender  to  conviction  and  got  possession  of 
his  goods.  It  was  held  that  B.  (the  pawnee)  might  main- 
tain trover  for  the  goods ;  but  it  was  said  by  the  Court, 
that  it  would  have  been  otherwise  if  the  goods  had  been 
stolen  from  A. 

Amos  contr^.  The  supposed  conversion  took  place  be- 
fore the  plaintiff's  right  to  restitution  of  the  goods  vested. 
In  the  judgments  of  Lord  Keni/ON,  C.  J.,  and  Askhurst,  J., 
in  liorwood  v.  Smith,  no  reference  is  made  to  the  fact  of 
.  the  sale's  having  been  in  market  overt.  Lord  Kenyon  says, 
"  During  the  interval  between  the  felony  and  conviction, 
the  property  remains  in  dubio,  liable  to  be  defeated  by  thd 
attainder;" — now  during  that  time  the  defendant  purchased 
the  goods  in  question.  It  is  sufficient  for  the  defendant  if 
the  property  remained  in  dubio.   In  Gimson  v.  Woodfall{b)i 

(o)  5  T.  R.  175.  (6)  2  Carr.  &  Paj^ne,  41. 


Peer 
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which  was  an  action  of  trover  for  a  mare,  it  appeared  that        18S5. 
the  plaintiff  had  good  reason  to  believe  that  the  mare  had 
been  stolen  by  the  party  who  sold  it  to  the  defendant;  but  v. 

although  he  had  tried  to  recover  back  his  property,  he  had    t*^*'"*""' 
done  nothing  towards  prosecuting  the  felon.    Best^  C.  J., 
nonsuited  the  plaintiff,  on  the  ground  that  if  an  action 
were  permitted  under  such  circumstances,  there  would  be 
no  criminal  prosecution.    That  argument  would  apply  to 
this  case.    In  HaWs  Pkas  of  the  Crown  (a)  it  is  said,  "  If 
a  man  feloniously  steals  goods  and  before  prosecution  by 
indictment  the  party  brings  trover,  it  lies  not — for  so  felo- 
nies should  be  healed  (6)."  From  this  it  appears  that  Hale 
thought  that  the  property  was  devested .  out  of  the  real 
owner  until   conviction.     In  appeals  of  robbery,  if  any 
goods  were  omitted,  those  goods  were  confiscated  to  the 
king,  Hawkins  P.  C.  (c).    This  also  shews  that  the  property 
was  devested.     Parker  v.  Patrick  is  an  authority  for  the 
defendant,  for  there  the  innocent  pawnee  was  protected. 
If  the  plaintiff  is  allowed  to  recover,  an  injury  will  be 
sustained  by  the  criminal  justice  of  the  country. 

N.  12.  Clarke,  in  reply.    The  only  question  is,  whether 

^he  defendant  acquired  any  property  in  the  cattle  by  the 

^ale  to  him.     If  he  did  acquire  such  property,  then  there 

^  vio  distinction  between  a  sale  in  market  overt  and  one 

**y  private  contract — which  is  contrary  to  the  known  prin- 

^•f>le  of  law.     After  a  sale  of  stolen  property  in  market 

^^^^mrt,  the  property  is  in  dubio,  that  is,  liable  to  be  defeated 

^^  the  attainder ;  and  if  it  do  not  remain  in  the  hands  of 

^i^^vendee  at  the  time  of  conviction,  undoubtedly  the  owner 

^^noot  recover  as  against  him.  But  by  ^private  sale  of  goods 

■^loniously  stolen,  the  property  is  not  devested  out  of  the 

^•^htful  owner. 

Lord  Denman,  C.  J. — I  am  of  opinion  that  the  prd- 
t^crty  in  the   cattle  was  never  devested  out  of  the  true 

(a)  Cap.  45,  vol.  i.  p.  646.  3  Mann.  &  Ryl.  998  (a). 

(b)  g,  d.    "concealed,"     vide      .    (c)  Vo].  ii.  p.  171.  4thed; 
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JiM,        Oinwer.    Tbe  party  ¥fho  sokl  ibe  property  made  bimaelf  a 


p  felon  by  ihat  sale*  Far  kis  kh»y  be  was  brought  to  justice 

1BU  9m4  conyioted  on  jihe  prosecuUQO  of  the  plaintiff,  who  faas, 

m¥tmfit0    tiierrfgre,  4oQe  every  ithiDg  which  in  any  casie  has  been 
thought  oacesaary  to  entitle  hkn  .to  recover.     TJbe  only 
ftifficttlty^  if  there  be  any,  aiiises  frpm  the  expresskw  used 
by  Lord  KmgfOfi^  in  Hcnveod  v.  SmUh — that  the  |Nroperty 
WHS  4JiiiiIu6i^  hetwtten  the  fiolooy  and  the  convictioii ;  hut  I 
ihidc  that  was  a  hasty  expresaioo,  or  mistaken  in  the 
hiin^  of  f epof^ii^ ;  for  the  property  is  not  in  dmbio^  esoept 
between  a  *ak  i»  .wark^  wert  and  the  period  of  con^ 
violion.      It  fOkVjf  be  said  to  be  doubtful  in  such  a  case 
wibether  tbe  .pvopecty  passes,  for  a  sale  in  market  oveit 
gives  «only  a  fNrim^  facie  title  to  the  purchaser.     Sooie 
difficulty^  perhi^s,  arises  from  tbe  case  of  Parker  v.  Pa- 
trick,  in  which  the  Court  says^  that  a  fraud  is  not  like  a 
caee  of  fdony ;  which  would  imply  that  a  fraud  might  past 
the  p^of^^rty^  though  a  fqiooy  did  not     Perhaps  the  whole 
extent  ^of  that  wsif,  that  the  Court  <lid  not  on  that  occasion 
take  a  very  coriiect  view  >af  the  law,  for  it  is  certainly  m* 
consistent  with  what  has  been  said  in  a  great  variety  of  cases. 
However,  we  are  not  bound  to  enter  into  that  consideration. 
The  argument  of  Mr.  Amos  assumes   that  the  Court  were 
wrong  in  the  distinction  they  there  took,  and  that  a  case  of 
fraud  is  tbe  same  as  a  case  of  felony  for  this  purpose,  and 
that  consequently  the  decision  there  stands  in  the  way  of 
the  decision  we  are  coming  to  here.     It  seems  to  me,  that 
the  question  of  fraud  is  not  before  us.     If  it  were,  I  can- 
not help  thinking  that   we  should  be  unable  to  support 
Parker  v.  Patrick^  for  the  case  of  Grimson  v.  fVood/all  is 
inconsistent  with  it.     However,  this  is  a  case  of  felony,  not 
merely  of  fraud,  and  consequently  tbe  property  never  has 
been  devested,  and  the  plaintiff  is  entitled  to  recover  it, 
having  done  all  that  the  law  requires  for  that  purpose. 

Little DALjE,  J. — I  also  am  of  opinion  that  the  plaintiff 
is  entitled  to  recover.  It  is  quite  clear  that  the  person  who 
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sold  to  the  defendant  had  no  authority  to  sell :  therefore,         1886. 

primft   fiicie,  the   plaintiff  woi^ld   be   entitled  to   recover 

against   the   defendant.      Then    the  servant  having  com- 

itttted  m  feloDj  at  the  .tiaie  that  he  was  oiakiog  the  sale, 

the  lav  aqrs  to  thie  owner, ''  You  shall  not  fcring  au  jaotaon 

la  recover  jour  property  imtii  you  h»ve  done  (what  is  rei- 

guired  by  the  Justice  of  the  country — preaeculed  4ke  felon 

and  convicted  him."    That  Jias  been  done  h«ie.    Thisjcaae 

difiers  bom  Uarmood  v.  Smiik^  fer  -^re  tie  ff^perty  9vas 

champed  by  a  sale  in  mxiuti  over! :    Here  k  never  was 

ohanged.    The  only  way  in  which  that  <case  wiU  apply  is 

in  ehewiDg,  that  tf  e  felosy  be  coromifeled,  the  plainliff  ie 

Vftooad  Jo  paoeecute  ibe  ieloii  he£Mre  he  can  obtain  restka* 

mion  of  his  property.     That  has  been  done  bei«;   and, 

^thewfoiieyk^is  exaetly  (the  same  thing  as  if  the  sentant  had 

sold  to  the  4lefeedaBt — not  commilling  a  felesiy  at  ibe 

'tine,  iMtl  Mipposiag  lie  had  awthocity  .to  sell — and  it  turned 

<Nit  be  4uid  no  authorky ;  ka  wfaich  case,  the  «ale  not  :being 

'io  aiafket  ofart,  no  property  would  pass,  and  the  plaintiff 

'VOBid  be  entitled  lo  recover. 

WiixiAMS,  J. — I  am  of  the  same  opinion.    I  have  no 
^iliflEiciilty  in  diis  case,  nor  in  construing  the  case  of  Hor* 
^ood  v.  Smith,  which  only  establishes,  that  a  party  who 
^^a   purchased   stolen   goods  in   market   overt  obtains  a 
*l^t    io   those  -goods,  according  to  the   rule  recogniced 
^^  long  as  the  law  itself ;  And  that  if,  having  such  right, 
k«  farts   with  those  goods  to  another  before  the  plaintiff 
^«a,  by  a  conviction  of  the  thief^  acquired  a   new  right 
ttmder  the  statute,  the  owner  cannot,  even  after  the  con- 
vicdon,  maintain  trover  against  him.    in  this  case,  no  pro- 
perty at  all  passed  to  the  defendant,  for  the  sale  was  ip 
^mte  and  not  in  market  overt.    Consequently,  the  plain- 
tiff is  entitled  to  maintain  this  action. 

Verdict  to  stand  for  40/.  damages. 
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18S5. 

v^v^/      The  King  v.  The  Inhabitants  of  the  Township  of  Barnby 

Dun. 

It  is  not  ne.  UPON  appeal  by  «  The  Company  of  Proprietors  of  the 
order  to  create  Navigation  of  the  River  Dun/'  a  rate  for  the  relief  of  the 

H'^'ihZ^om  P^^*"  ^^  ^^^  township  of  Barnby  Dun,  in  the  West  Riding 
poor^et, that  of  Yorkshire,  was  quashed,  subject  to  the  opinion  of  this 
S^^JI^^"*^  Court  upon  the  following  case  :- 

terms  exempt  The  river  Dun  navigation  commences  in  Tinsley,  two 
dcular  rat^   miles  east  of  Sheffield^  and  proceeds  in  an  easterly  direc* 

butitissuffi-    tion  down  the  course  of  the  river  Dun  to  Holmstile  in 

cient,  ifby  *  . 

fair  construe-    Doncaster,  and  thence  \n  an  easterly  direction,  through  the 

words  of  Uie  township  of  Barnby  Dun,  to  Fishlock  Ferry,  whence  it 
act,  Uie  ex-      communicates  with  the  river  Ouse. 

clearly  ap-  By  12  Geo.  1,  c.  38,  "  for  making  the  river  Dun  navigable 

V^n,  from  Holmstile  in  Doncaster,  to  Tinsley,  a  township  near 

whereinalocal  Sheffield,"  certain  persons  were  appointed  undertakers  of 

act  (by  which  ^|jg  navigation,  and  were  empowered  to  make  the  river 

a  company  are         .         ^  '^  . 

empowered  to  navigable,  from  Holmstile  to  Tinsley,  to  make  new  cuts 

]5?na^i»wr^  through  the  adjoining  lands,  and  to  receive  certain  rates 
and  to  make     and  duties  of  tonnage. 

through  the  ^^  ^^  ^^^'  ^'  ^'  ^>  *'  ^^^  improving  the  navigation  of 

adjoining         the  river  Dun  from  Holmstile  to  Wilsick  House,  in  the 

lands,)  it  IS 

enacted,  that  the  company  **  shall  not  be  taxed  or  assessed  for  the  navigation,  or  the 
profits  thereof,  at  any  place  except  the  towns  of  A.  and  B.,"  where  account  books 
are  directed  to  be  kept : — the  Court  held,  that  an  exemption  £rom  poor-rates  in  respect 
of  lands  taken  for  the  purpose  of  the  act,  elsewhere  than  in  A.  or  B.,  was  created ;  and 
this  although  no  part  of  the  navigation  is  within  the  town  of  A. 

And  where  b^  a  subsequent  local  act,  after  reciting  that  it  would  be  advantageous  to 
abandon  the  existing  navigation  in  certain  parts,  and  to  make  new  cuts  in  lieu  thereof, 
and  empowering  the  company  to  make  certain  new  cuts,  and  to  receive  additional  toUs 
in  consequence  thereof,  it  was  enacted,  that  the  cuts  should,  when  made,  be  considered 
nnd  taken  as  part  of  the  navigation  of  the  river  D.,  and  that  all  the  provisoes,  directions, 
restrictions,  penalties,  and  forfeitures,  in  and  by  the  former  acts,  respecting  the  boatmen 
employed  on  the  said  river,  the  owners^  commanders  &c.,  of  boats  &c.,  or  other  persons 
employed  thereon,  or  passing  the  locks  of  the  said  river,  or  making  obstructions  tnereoo, 
or  in  any  other  respect  relatmg  to  or  for  the  benefit  or  protecUon  of  the  said  navigation, 
and  all  other  powers  and  authorities  therein  contained,  should  extend  and  be  ap|pTicabla 
to  the  said  cuts  &c.,  as  fully  in  every  respect  as  if  the  said  cuts  &c.  had  originally  beea 
part  of  the  river  D.  navigation,  and  had  been  inserted  in  the  several  acts  t — Held,  that 
the  company  were  exempt  Jrom  poor-rates  in  respect  of  land,  not  in  A.  or  B.,  taken  by 
them  under  the  powers  of  this  act,  and  used  for  cuts  in  lieu  of  parts  of  the  old  navigation. 

The  words,  **  shall,  when  made,  be  considered  nnd  taken  as  part  of  the  navigation 
of  the  river  D.''  are  alone  sufficient  to  extend  to  the  new  cuts  the  exemption  firom  ^' 
sessment  which  had  previously  existed  in  respect  of  the  navigation  generally. 
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parish  of  Baraby  Dun/'  similar  powers  are  given  to  certain        1835. 
other  persons  as  to  this  part  of  the  river.  ^"^'^^'^^ 

By  6  Geo.  2,  c.  9,  the  two  navigation  companies  are  «. 

united  into  one  by  the  name  of  '*  The  Company  of  Pro-  In^abitaats  of 
pnetors  of  the  Navigation  of  the  River  Dun^ '  and  all  powers 
given  to  the  separate  navigation  companies  are  vested  in 
the  united  company.     In  this  act  is  the  following  clause : — 
^'  And  be  it  further  enacted,  that  the  said  company  of  pro- 
pnetors,  their  successors  or  assigns,  or  any  of  them,  shall 
wwi  be  taxed  or  assessed  for  the  same,  or  the  profits  thereof, 
^2t  am)  place  or  places  except  Sheffield  or  Doncaster  afore- 
.saidr — at  which  places  it  was  further  provided  that  books 
^>f  accounts  should  be  kept. 

Under  13  Geo,  2,  c.  11,  ''for  improving  the  navigation 

of  the  River  Dun  from  Wilsick  House,  in  the  parish  of 

^Xaraby  Dun,  to  Fishlock  Ferry/'  the  navigation  was  con- 

"^naed  to  its  present  eastern  extremity,  and  the  Stainforth 

Cut  (176  yards  of  which  are  in  Barnby  Dun)  was  made. 

By  2  Geo.  4,  c.  xlvi.,  reciting  that  it  would  be  advanta- 

8C0US  to  abandon  the  existing  navigation  in  certain  parts, 

^d  to  make  and  maintain  other  cuts  or  canals  in  lieu 

hereof,  the  company  are  empowered  to  make  certain  cuts 

^^  canals,  with  proper  towing  paths,  and,  among  others, 

^  Cut  or  canal  from  the  lower  end  of  an  existing  cut  at 

^^mby  Dun,  to  the  upper  end  of  Stainforth  Cut :    And 

^  consideration  of  the  expenses  of  making  such  cuts  Sec, 

^e  company  were  authorized  to  demand  and  receive  certain 

"^tes  and  duties  over  and  above  all  other  rates  and  duties 

allowed  to  be  taken   by  the  former  acts:     And  it  was 

^Oacted, ''  that  the  intended  cuts  or  canals,  alterations  and 

^orks,  should  be  considered   and  taken  as  part  of  the 

navigation  of  the  river  Dun,  and   that  all   and   every  the 

provisoes^  directions,  restrictions,  penalties,  and  forfeitures, 

m  and  by  the  diereinbefore  recited  acts  (viz.  the  acts  above- 

^nentioQed)  and  every   of  them,  respecting  the  boatmen 

employed  on    the  said   river,  the  owners,  commanders. 
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i.g35,        masters,  or  rulers  of  boats,  keeh,  or  vesMls,  or  otiieff  peraooa 

^'^^^^      employed  thereon,  or  pasmg  the  locks  of  the  aeoA  nm», 

,,,  or  makang  obstructions  thereon,  or  in  any  otkar  veayect 

J^*^**^*^*"^^  rektinff  tkeretoy  or  for  the  beae&t  or  protection  of  the  aaU 

navigaiiow^  and  ail  ottier  powers  and  auihormes  thepai»co»« 
tained,  shooM  extend  and  be  applicable  to  the  said  cnta  kc, 
a»  f oHy  m  e^ery  respect  as  if  tke  said  cela  fec«  bail  Mrigi* 
natty  been  part  of  the  rirer  Dun  nanigataoav.  and  hmA  Weir 
iaaer te4  in  the  seresal  act»«>"  Undes  tkia  act,  tbe  new  call 
in  Bavnb;  Dm  was  completed  in  189CK 

The  navigation  company  is  dnis  rated  ia  tba  rale  ap» 
pnkd  against,  the  rate  being  at  one  sbiHieg  in  the  powMl 
upon  a  sum  of  173/.  5s. : — ''  The  river  Da»  Ceanpanif's  eew 
cat  er  caael,  kind  co^reted  with  water,,  basiney  loiarinip  patks. 
locka  and  toAs,  and  atker  works."  No  objectaon  is  maik 
by  tke  appeUants  ta  die  anowst  at  which  thej  are  rated^ 
and  indeed  it  i»  admitted  that  the  rate  is  fair^  seppoaseg 
that  the  compeny  are  liable  to  be  rated  at  aH«  The  teww* 
skip  €t  Bamby  Dnn  is  co-eiteneive  with  die  parish.  The 
navigation  tbro«igb  the  townsUp  consists  entirely  ot  laad» 
the  length  of  the  several  parts  of  it  being  afr  foUowa : — ^Tbe 
old  cut  308  yardS|  the  new  cut  3498  yards,  part  of  Staio- 
forth  cut  176  yards,  total  io  Barnby  Dun  3982  yarda,  nearly 
^  miles^ 

The  bed  of  the  river  is  not  used  as  a  navigation*.  Previovt 
to  the  completion  of  the  new  cut  the  company  bad  been 
rated,  and  had  paid  rates  in  Baj^nby  Dun  upon  a  sum  of 

Upon  the  completion  of  the  new  cut,  the  company  weie 
rated  ttp€>n  nsL  5s.,  upon  which  assessment  they  bava 
paid  one  rate.  The  company  also,  in  December,  1831, 
paid  a  highway  composition  in  Baraby  Dun  upon  the  same 
assessment*  Land  was  purchased  by  the  company  Car 
making  the  new  canal  in  Bamby  Dun.  The  company  is 
rated,  by  mutual  agreement,^  in  the  adjoining  townsbi^  of 
Kirk  Sandal,  upon  90/.  It  is  also  rated  in  the  adjaioiag 
township  of  Stainforth  and  in  other  townships*     It  is  not 
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rated  in  SfaefBeld ; — indeed  no  pert  of  this  navigation  is  m        ie6&, 
fhe  township  of  Sheffield ;  neither  is  it  laled  in  the  toww-^      ^^^^/ 
ihip  of  Thwley,  where  it  terminated.     It  19  ^ated  in  the     ''^^^ 
towttsliifr  of  Doncaster  opon  ^4?/.  Ws*  MtMumm  of 

The  entire  length  of  the  navigalioir  of  the  mcr  i»  90 
miles,  of  which  length  at  least  12  miles  are  canals  or  cuts. 
Tbe  queetiofift  for  the  eonsideratoon  of  tbe  Cburt  are, 
£r5t,  whether  the  company  is  liaUe  to'  be  mtoditt  tlM  townu 
ship  of  Bamby  Dun  at  all ;  and^  secondly,  if  so  liable,  upon 
iNrliat  sunij  or  in  what  nnnner,  ougdt  II  to  b«  rated*  in  fbat 
townaUp  ? 

Pollock^  A,  O.,  in  support  of  the  order  of  sessioiM: 

The  company  is  ifot  liaMe  to  be  r«led  art  aH ;  wmd  as  it  i» 

^rimitfed  fhaft,  if  liable  to  be  rated,  therf  are  not  excessipfeif 

fated,  it  is  a  mere  aiatter  of  curiosity  to^  inquire  kow  they 

•Qgbt  to  be  rated  r    ThchreloreF  tbe  ftrst  only  of  the  tw9 

qiestiofts  submitted  need  be  discnased.      By  &O09.  fiy 

it  H  enacted  that  the  coiapany  shdl  not  be  taxed  or  assessed 

ht  fbe  navigation,  or  the  profits^  thereof;^  at  any  placer  ex- 

^pt  SfaeffieM  or  Doneaster ;  and  therefore  the  only  (pies- 

^ions  are,  does  the  exemption  extend  to  poor  raies  ?  and,  if 

H>^  does  it  apply  to  the  new  works  made  mider  the  autlM>- 

**ity  of  the  act  of  «  Geo.  4  f 

As  to  the  first  question,^  Rex  V.  Ixmdon  Gas  Comprnwy  (m) 

fs  that  the  expression  ^'  shall  not  be  taxed  or  assessed^ 

u,  exempts  from  the  payment  of  poor-rates. 

Then  as  to  (he  second  question.     By  2  Geo.  4#  it  is 

^tiscted,  that  the  new  ctrts  sbaH  be  considered  and  taken  as 

peirt  of  the  navigation  of  the  river  Dim  ;  whick  is  taB*»* 

'nnmiit  to  saying  (amongst  other  things)  that  the  new  Cats 

are  to  be  suhject  to  no  other  tiabibty  tbaa  the  navigatioflp  of 

^  river  I>on   had   previously  been  sublet  to.    [Lord 

-^^^'vi'lrm,  C.  J.  The  ctaase  goes  on  to  provide  tfcat  afl  tke 

P<nrer»  and  antborities  in  the  former  acts  shall  be  apptt* 

(«)  3  Mam*  ft  Ryl.  19;  8  Barn,  ft  Cressw.  54. 


CASES  IN  THE  KING's  BENCH, 

cable  to  the  new  cuts  as  fully  as  if  the  new  cuts  had  been 
originally  part  of  the  river  Dun  navigation^  and  had  been 
V.  inserted  in  the  former  acts.]     It  is  evidently  intended  that 

Lilu^itoms  of  jjjg  jjg^  works  shall  be  considered  as  if  they  had  been  a 

part  of  the  original  navigation. 

The  Court  (stopping  Sir  J.  Campbell  and  Milner)  called 
upon  the  opposite  counsel. 

Follettf  S.  6.J  contri.     The  question  is,  whether  the 
parishes  in  which  the  new  cuts  have  been  made  under  the 
authority  of  2  Geo.  4,  are  to  be  deprived  of  the  right  pre- 
viously possessed  of  rating  the  lands  used  for  these  new 
cuts.    The  parishes  have  this  right  unless  there  be  some 
clear  exemption.     In  construing  acts  of  this  description 
the  principle  invariably  adopted  is,  that  to  exempt  the 
company  from  a  burthen,  and  to  deprive  other  parties  of  a 
benefit/ the  words  made  use  of  must  be  clear  and  unam- 
biguous.   By  the  statute  of  18  Eliz.,  all  land  is  made 
ratable  to  the  relief  of  the  poor,  and  therefore  exemption 
must  be  clearly  made  out.    This  clause  can,  upon  examina-. 
tion,  scarcely  be  deemed  to  create  an  exemption.     The  act 
was  passed  when  the  law  was  supposed  to  be  different 
from  what  it  is, — when  tolls  were  supposed  to  be  ratable ; 
and  it  may  fairly  be  taken  that  the  legislature  intended  by 
the  clause  merely  to  exempt  the  company  from  a  supposed 
liability  to  be  rated  for  the  tolls,  and  not  to  relieve  the. 
land  from  the  burthen  which  it  previously  bore  in  common 
with  all  other  land.     If  the  old  works  are  not  exempt,  of 
course  then  the  new  works  are  not  so. 

But  supposing  the  old  works  to  be  exempt  from  poor-- 
rates— the  exemption  is  confined  to  those  old  works.  Pre- 
viously to  the  passing  of  the  2  Geo*  4,  there  were  several 
acts  in  existence.  In  those  acts  penalties  were  imposed 
on  persons  doing  damage  to  or  obstructing  the  navigation, 
and  regulations  were  made  as  to  the  passage  of  the  boats 
on  the  canal,  and  as  to  the  masters  Sec.  of  the  boats.    With 
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a  view  to  extend  the  same  right  of  control  over  the  new        1835. 

cuts,  it  was,  in  2  Geo.  4,  enacted,  that   the  intended  cuts     .^^T^'C^ 

The  Kino 
should  be  considered  and  taken  as  part  of  the  river  Dun,  v. 

and  that  all  the  provisoes,  directions,  penalties,  and  for-  b^^^^^^*^^  ®^ 
feitures  by  the  former  acts  respecting  the  boatmen  em- 
ployed on  the  river,  the  owners,  commanders,  masters,  or 
Tulers  of  boats,  keels,  or  vessels,  or  other  persons  employed 
thereon  &c.,  and  all  other  powers  and  authorities  therein 
contained,  should  extend  and  be  applicable  to  the  new 
cuts  &c.,  as  fully  in  every  respect  as  if  the  said  cuts  &c. 
had  been  originally  part  of  the  river  Dun  navigation  &c. 
If  the  legislature  had  intended  the  exemptions  to  be  appli- 
cable to  the  new  cuts,  the  word  "  exemptions'*  might  easily 
have  been  used  in  addition  to  those  of  "powers  and  autho- 
"fities.**    Rex  v.  The  Birmingham  Canal  Company  {a)  is 
"^trj  similar  to  this  case.    The  whole  of  Lord  Tenterdefi*s 
Judgment  in  that  case  is  closely  applicable. 

The  Court  then  called  upon  the  counsel  for  the  company 
^o  support  the  order  of  sessions. 

Sir  J.  Campbell  and  Milner.    The  first  point  to   be 

^^certained  is,  whether  the  navigation  was  exempt  from 

""stability  under  the  act  of  6  Geo,  9,,  which  enacts  "that 

^tie  said  company   of  proprietors  shall  not  be   taxed   or 

^^acssedybr  the  same  or  the  profits  thereof*'     It  is  true  that 

^4^e  words  "  the  same"  cannot  be  referred  to  any  express 

^vitecedent,  but  upon  looking  at  the  whole  of  the  preceding 

^isactments,  it  is  evident  that  the  words  refer  to  the  whole 

^>C  the  old  navigation.     Therefore  by  this  clause  the  old 

viavigation,  and  also  the  profits  thereof,  (i.  e.  the  tolls)  are 

exempt  from  the  liability  to  be  rated  to  the  relief  of  the 

P<>or.    The  old  act  having  thus  completely  exempted  the 

oU  navigation,  the  legislature  may  well  be  supposed  to 

*^>ve  intended  that  the  new  cuts  to  be  substituted  for  parts 

(a)  2  Barn,  k  Alders.  578. 
^^U  IV.  G  G 
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1835.        of  the  old  navigation  should  in  like  manner  be  exempt 

^*^^>/^^      This  consideration  establishes  a  distinction  between  this 

„,  case  and  that  of  Rex  v.  The  Birmingham  Canal  Company , 

Inhabitants  of  fQj.  there  the  parishes  had  a  vested  right  to  rate  the  land, 

Barnbt  Dun.  . 

and  the  works  for  which  that  land  was  used  were  not  substi- 
tuted for  other  works  which  had  been  previously  exempted* 
In  Rex  v.  The  London  Gas  Light  Company  it  was  observed 
by  Lord  Tenterden,  that  the  embankment  sought  to  be  rated 
might  be  beneficial  in  a  peculiar  manner  to  the  pari^. 
The  navigation  in  this  case  may  be  highly  beneficial  to  the 
parish,  which,  therefore,  receives  some  consideration  ip 
return  for  its  being  deprived  of  the  right  to  rate  the  land. 

Follett,  S.  G.,  and  Dundas,  contrd.     The  clause  iu  the 

act  of  6  Geo.  2,  was  only  intended  to  apply  to  something 

which   the   legislature    thought   the    company   would  be 

ratable  for,  viz.  the  tolls,  which  were  then  supposed  to  be 

ratable  per  se,  although  the  river  navigation  could  never 

have  been  of  itself  ratable.     The  Company  may,  under 

the  act  of  2  Geo.  4,  take  land  which  was  previously  ratable 

and  use  it  for  cuts;  and  if  the  land  is  then  to  become  exempt 

from  ratability,  the  parish  is  deprived  of  a  vested  right 

which  they  previously   possessed.     The  principal    words 

here  used  in  the  clause  in  2  Geo,  4,  which  is  supposed  to 

extend  the  exemption,  are  "powers  and  authorities," — 

words  inadequate  to  constitute  an  exemption.     £ven  if  the 

word  "  exemption"  had  been  actually  inserted,  it  would 

have  been  insufficient  if    the  context  made   the   clause 

ambiguous.     There  are  no  words  of  positive  exemption. 

The  clause  which  is  said  to  exempt  the  company  is  a  mere 

police  regulation.     In  Rex  v.  The  Birmingham  Gas  Com- 

pany.  Best,  J.  says,  '*  it  is  impossible  to  suppose  that  tbe 

legislature  could  have  intended  to  grant  them  (the  company) 

this  exemption,  without  having  distinctly  stated  such   to 

have  been   their  intention."     If  it  has  required   all   this 

argument  to  shew  what  was  the  intention  of  the  legislature, 

the  question  cannot  be  free  from  doubt,  and  this  is  sofli- 
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dent  to  preserve  the  vested  right  of  the  parish.     Under         i835. 

the  13  Gto.  2,  the  Stainforth  cut  was  made,  and  there  is      ^"^^"^^ 
nothing  in  that  act  which  can  be  construed  into  an  ex*  ^^ 

empdog  clause.     This  shews  that  if  it  was  intended  by  the  ^^abitanis  of 
legislature  to  exempt  all  the  works  from  ratability,  they 
liave  not  adhered  constantly  to  that  intention. 

Lord  Denman,  C.  J. — I  confess  that  a  good  deal  of 
doubt  has  existed  in  my  mind  in  the  course  of  this  argu- 
ment.    I  am  so  very  unwilling  that  any  of  these  cases 
should  be  decided  on  general  views  of  utility,  which  may 
vary  in  every  Court  before  which  cases  happen  to  come» 
that  I  am  extremely  anxious  to  see  how  the  words  of  the 
statute  will  decide  the  case ;  and  I  think,  that  the  words  of 
this  statute  are  sufficient  to  decide  that  this  company  is 
^mpt  from  the  payment  of  rates  in  respect  of  the  land 
m  question,  which  land  was  taken  under  the  powers  of  the 
•ct  of  2  Geo.  4. 

It  is  true  that  words  could  hardly  be  less  pertinent  for 
^e  purposes  which  they  really  meant  to  carry  into  effect, 
^^0  those  employed  in  the  first  section  of  6  Geo,  2,  giving 
^■^^  exemption  itself.     They  say,  "  That  the  company  of 
Proprietors,   their  successors  or  assigns,  or  any  of  them» 
^«^«ll  not  be  taxed  or  assessed  for  the  same,  or  the  profits 
^•^«reof,  at  any  place  or  places,  except  Sheffield  or  Don- 
^^^ater  aforesaid,"  (those  places  at  which  the  accounts  were 
^^^  be  made  up ;  but  I  think  I  cannot  in  any  way  connect 
^^c  ratability  with  the  mere  making  up  of  the  accounts.) 
-^"^  seems  to  me,  that  though  there  are  no  words  imme- 
diately preceding  that  clause,  which  can  be  properly  refer- 
■"^d  to  by  the  words  *'  same  or  the  profits  thereof,"  yet  we 
^'^  bound  to  suppose  the  legislature  must  have  meant  by 
™« Word  "  same,"  such  of  the  before-mentioned  articles 
^  were  capable  of  producing  profits  that  might  be  rated. 
*^  that  sense   we   must  hold  that  the   words  '^  taxed  or 
^'^sted  for  the  same"  refers  to  the  navigation  which  was 
^hted  by  this  act  of  parliament. 


_  —  /^ 
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15.  Then  the  question  is,  whether  the  exemption  so  pren 

is  extended  by  2  Geo.  4  to  those  lands  which  the  company 

V.  is  enabled  to  take  for  the  purposes   of  that  act?     The 

rMsTDuN  ^kj®^^  ^f  ^'^*^  *^^  '*  ^^  enable  the  company  to  "  abandon 
the  existing  navigation  in  certain  parts,  and  to  make  other 
cuts  in  lieu  thereof;*'  and  the  company  are  empowered  to 
make  such  cuts,  with  proper  towing  paths  and  so  forth, 
and  among  others  the  cut  in  question.  Then  in  considera- 
tion of  the  expense  the  company  shall  be  at  in  making  the 
new  cuts  See,  they  are  allowed  to  take  certain  additional 
rates  and  duties;  and  then  it  is  further  enacted,  that  the 
intended  cuts  and  canals,  alterations  and  works,  shall  be 
considered  and  taken  as  part  of  the  navigation  of  the  river  i 

Dufi.  Then  there  are  other  words,  as  to  the  effect  of 
which  I  think  very  considerable  doubt  may  be  entertained. 
These  first  words,  however,  appear  to  me  to  be  sufficient 
to  establish  the  right  of  the  company  to  exemption  in 
respect  of  their  newly-acquired  lands,  just  in  the   same  ^ 

way  as  if  they  had  possessed  them  under  the  act  containing  jt 

the  original  exemption  clause.     For,  when  it  is  said  "  that  ^ 

the  said  intended  cuts  &c.  shall  be  considered  and  taken 
as  part  of  the  navigation  of  the  river  Dun,*'  we  are  then 
bound  to  say,  that  these  cuts,  being  a  part  of  the  iiavi* 
gation  of  the  river,  the  privileges  of  exemption,  which  the 
company  possessed  in  respect  of  the  original  works,  are 
conferred  upon  them  in  respect  of  those  which  are  sub- 
stituted. 

[The  Solicitor-General  suggested,  that  there  were  parts  ^Jfts 

of  the  navigation  made  between  6  Geo.  2,  and  2  Geo*  4. 
which  were  admitted  not  to  be  exempt,  and  which  had 
always  been  rated.] 

At  present  the  question  is  confined  to  the  lands  that  -^msmm 
were  taken  under  9,  Geo.  4,  and  I  am  proceeding  on  tfae^^^^jj^^ 
principle  that  those  lands  are  distinctly  substituted  for,  ^Vkt^m:w^ud 
put  in  the  same  situation  as  the  lands  that  were  exempted ^^^^ 
under  the  original  statute. 

^*  ^iecms  to  mc,  therefore,  that  the  sessions  have  dorsr  ^oc 
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right  in  quashing  the  rate^  and  that  we  must  confirm  their 

order. 

The  Kino 

V. 

LiTTLEDALE^  J. — I  am  of  the  same  opinion.     It  seems  Wiabitanu  of 

.       .      ^  Barmby  Duh. 

to  me  that  the  original  exemption  in  6  Geo.  £,  is  suffi- 
ciently  extensive   to   exempt   this  land    from   poor-rates, 
except  so   far  as  they  are   to  be  taken  in  Sheffield  and 
Doncaster.     It  seems   to  be  admitted,   that   the  words, 
''taxed  or  assessed/'  are  sufficient  to  exempt  from  poor- 
rates,  as  was  decided  in  Rex  v.  London  Gas  Light  Com- 
pony.     If  that  be  so,  the  question  is  as  to  the  construction 
of  2  Geo.  4,  which  authorises  the  company  to  abandon 
Certain  parts  of  the  existing  navigation,  and  to  make  new 
<^Qts,  &c.,  in  lieu  thereof.     It  appears  to  me,  that  as  this 
Cut  was   merely  a  substitution  for  what  was  before  ex- 
^Oipted,  it  ought  to  be  governed  by  the  same  rules,  and 
Subject  to  the  same  exemptions.     I  do  not  mean  to  say  that 
^bis  would  be  so,  if  there  were  no  clause  in  2  Geo,  4  enacting 
^bat  the  intended  cuts  &c.  should  be  considered  and  taken  as 
I>art   of  the  navigation  of  the  river  Dun,  &c.     It  is  ad- 
^^itted  that  this  clause  does  not  in  express  words  confer  any 
^^emption,  but  the  question  is,  whether  the  effect  of  the 
'^'^bole  of  those  words  taken  together,  though  the  particular 
'V^ord  is  not  used,  does  not  give  an  exemption?     It  seems 
^o  ine,  that  it  gives  exactly  the  same  exemption  as  the 
(Previous   statute  gave  as  to  the  original  works.     Though, 
generally  speaking,  where  the  parish  are  entitled  to  rate 
^ny  portion  of  land,  that  right  is  not  taken  away,  unless 
%.here  be  some  express  reason  for  it,  I  do  not  apprehend 
^hat  it  is  necessary  to  use  in  distinct  terms  the  word  "  ex- 
emption."    If,  upon  a  fair  construction  of  the  act,  the 
exemption  appears,  the  right  of  the  parish  to  rate  the  par- 
ticular land  is  effectually  taken  away,  though  the  word  "  ex- 
emption" be  not  used.  It  bcems  to  me,  therefore,  that  as  this 
cut  is  a  substitution  for  the  bed  of  the  river,  it  is  governed 
by  the  same  rules  as  the  original  navigation, — and  that  the 
company  are  exempt. 
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L«es  f  cirtt:£cr»u^  &c.^  diere  ooc  besas  iotrodaced  ialo  tb 
cik.«L«ie  tLe  word  *-  e^eispboo,*  I  «lic>aki  have  bad  gnat  di 
ficttJtjt  ID  «avmz  ti^aX  diese  vords  touched  the  qocslMMi  ( 
eurmptioo  fros  taxes  or  asscssiBciit*.  But  it  seems  Id  ■ 
to  be  qoite  dear,  ^m  the  other  vords  which  have  bee 
referred  to,  that  the  intended  cots,  Slc^  did,  wheo  the 
were  made,  become  identical  with  the  ordinal  osTigatio 
of  the  river  Duo.  This  consideration  disposes  of  tb 
question ;  and  I  am  of  opinion,  that  as  the  original  na? 
gation  was  exempt,  so  also  are  the  substituted  cuts  an 
canals. 


Order  of  Sessions  con6rmed. 
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1835. 

The  King  t;.  The  Inhabitants  of  Witnesham. 

\JN  appeal  against  an  order  for  the  removal  of  Robert  A  person  in- 
Cupping,  his  wife  and  children,  from  the  parish  of  Swil-  member  of  a 

land,  in  Hampshire,  to  the  parish  of  Witnesham,  in  Suf-  volunteer  corps 
/•  11      1  /•         1    1  1  ■  .  1  .   .       is  not  sui  juris 

folk,  the  sessions  confirmed  the  order,  subject  to  the  opmion  so  as  to  be 

of  this  Court  upon  the  following  case : —  able  to  make 

,  ,  a  valid  con- 

The  respondents  having  established  a  settlement  of  the  tract  of  ser- 

pauper  in  the  appellant  parish,  the  appellants  proposed  to  ^'^^  \Jn<i^^' 
ihew  that  he  had  subsequently  gaiued  a  settlement  in  the  necessary  in 
fNurish  of  Clopton.  The  facts  proved  by  them  were  these: —  ,1  ^an  in- 
A  few  days  after  Michaelmas,  1807,  the  pauper,  being  a  ™^*^  as  a  vo- 
tiogle  man,  let  himself  to  Mr.  Keen,  a  farmer,  of  Clopton,  fective  mem- 
ii  Suffolk,  for  a  year,  to  commence  at  the  Michaelmas-day  ^'"     5*^*^  u 
ft>llowing.     The  pauper  went  into  the  service  accordingly,  should  have 
aiid  ateyed  his  time.    He  slept  all  the  time  at  Clopton,  and  ^^i^t^^ 

v^eceived  his  wages.     A  year  and  a  half  before  the  pauper  required  by  the 

-  .  -  .         r  -^m      rr         i      i     i  ■  •       ,.    i  volunteeract — 

^"V^tered  mto  the  service  of  Mr.  Keen,  he  had  been  mrolled  44Gea.3,c.54, 

it^  a  member  of  the  Helmingham  corps   of  volunteers,  ^*^^' 

^irhich  corps  was  duly  constituted  according  to  the  acts 

r'^lating  to  corps  of  yeomanry  and  volunteers  in  Great  Bri- 

During  all  that  time,  and  throughout  his  year's  ser- 

ice,  the  pauper  duly  attended  muster,  and  was  duly  re* 

mimed  by  the  commanding  officer  as  an  effective  member 

i  the  corps.     He  did  not  communicate  the  fact  of  his 

ibg  a  member  of  the  corps  to  Mr.  Keen  until  he  had 

^vtered  his  service,  nor  did  he  ever  give  fourteen  days' 

^Mtice  of  an  intention  to  quit  the  corps.     He  did  not  take 

^  oath  of  allegiance  according  to  44  Geo.  3,  c.  54,  s.  20. 

The  sessions  were  of  opinion  that  he  was  not  sui  juris 

^^  the  time  of  letting  himself  to  Mr.  Keen,  although  he 

'^^d  not  taken  the  oath  of  allegiance.     If  the  Court  shall 

^  of  that  opinion,  the  order  of  sessions  to  be  confirmed— 

otherwise,  to  be  quashed. 
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1835.  Austin,  io  support  of  the  order  of  sessions.     Had  the 

Th    K  pauper  taken  the  oath  of  allegiance^  he  clearly  would  not 

V.  have  been  sui  juris  at  the  time  of  the  hiring.     Rex  v.   Wes-' 

Witnesham!    ^^^l^ig^ifl)^   R^x   V.  Winchcotnh  (h).  Rex  v.  Beaulieu  (c). 
The  only  question  is — whether  it  was  necessary,  in  order  to 
constitute  him  an  effective  member  of  the  volunteer  corps, 
that  he  should  have  taken  the  oath  of  allegiance?     The 
£Oth  section  of  44  Geo.  3,  c.  54,  requires  volunteers  to 
take  the  oath  of  allegiance,  but  the  words  of  that  section 
are,  it  is  submitted,  directory  only.     Where  the  words  of 
a  statute  are  in  the  affirmative  only,  the  act  is  directory. 
Thus,  by  the  statute  9,5  Geo.  3,  c.  84,  s.  7,  poll  clerks  are  in 
specific  terms  required  to  take  certain  oaths,  and  yet  this  has 
always  been  considered  as  directory.    In  Rex  v.  Corfe  Mul-- 
len  {d)  there  was  a  question  whether  a  man  gained  a  settle* 
ment  by  executing  the  office  of  tithing-man  for  a  year,  he  not 
having  been  sworn  into  the  office  by  taking  the  oath  which 
the  court  leet  by  which  he  was  chosen,  had  ordered  him, 
under  a  penalty  of  5/.,  to  take  within  one  month :  and  it  was 
held  that  he  gained  a  settlement.     The  Court  observed, 
that  ^'  swearing  in  may  be  rendered  necessary,  either  to 
enable  the  party  to  serve  the  office,  or  to  impose  a  greater 
sanction  on  his  discharge  of  it.'*    That  case  they  considered 
to  come  within  the  latter  view ;  and  they  likened  the  case 
to  that  of  the  churchwarden,  concerning  whom  it  was  said 
to  have  been  decided  in  an  anonymous  case,  1   Ventris,  267, 
that  he  may  execute  his  office  before  he  is  sworn,  though  it 
is  convenient  that  he  should  be  sworn.     It  is  submitted, 
that  in  this  case  the  oath  is  required  for  the  purpose  only 
of  imposing  a  greater  sanction   on   the  discharge  of  the 
duties  of  the  volunteer,  and  that,  therefore,  the  pauper  was 
an  effective  member  of  the  corps  in  which  he  was  inrolled, 
although  he  had  neglected  to  take  the  oath. 


(a)  Burr.  S.  C.  753.  (f)  3  Maule  &  Selw.  299. 

(6)  1  Dougl.  391.  {(i)  1  Bam.  k  Adol.  211. 
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Gurdon,  contrd.  It  must,  perhaps,  be  admitted  that  the 
pauper  was  an  effective  volunteer,  notwithstanding  the 
omission  to  take  the  oath  of  allegiance  ;  and,  therefore,  the  v. 

<]ue8tion  is,  whether  a  volunteer  is  upon  the  same  footing  as  ^^**^*^^"^  ^^ 
SL  militia-matt f  who,  it  is  admitted,  is  not  $ui  juris.     It  is 
submitted  that  he  is  not  so,  and  that  a  volunteer,  inrolled 
vnder  44  Geo.  3,  c.  54,  was  sui  juris,  and  capable  of  en- 
tering into  a  contract  of  hiring.     The  militia-man  may  be 
arrested  and  compelled  to  serve,  is  subject  to  the  articles 
of  war,  and  may  be  treated  as  a  deserter.     He,  therefore, 
has  not  the  command  of  his  time.     But  the  volunteer,  on 
the  contrary,  could  not  be  compelled  to  train.     His  attend- 
ance was  voluntary,  and  his  non-attendance  was  punished 
oaly  by  a  fine,  to  which  each  company,  by  rules  and  regu- 
lations of  its  own,  agreed  to  submit,  and  the  amount  of 
which  was  fixed  by  themselves.    The  crown  had  no  greater 
control  over  him  than  over  any  other  subject  of  the  realm. 
The  volunteer  act  gave  the  crown  authority  to  call  out  the 
volunteers  to  active  service  only  in  case  of  invasion  by  a 
foreign  enemy.    This  is  nothing  more  than  the  ancient  pre- 
rogative of  the  crown  as  to  all  its  subjects,  as  appears  from 
Biackstone's  Commentaries  {a)y  Hawkins  P.  C'.  (6),  and  Dal- 
t€^fis  Sheriff{c\  and  also  from  the  preamble  to  the  act  for  the 
defence  and  security  of  the  realm(/f),  in  which  it  is  stated  to 
be  the  '^  ancient  and  undoubted  prerogative  of  the  crown  to 
re<)Qire  the  military  service  of  all  the  liege  subjects,  in  case  of 
an  invasion  of  the  realm  by  a  foreign  enemy."     As  this  was 
tlie  extent  of  the  pauper's  obligation,  and  as  he  contracted 
to  do  no  more  by  becoming  a  volunteer  than  every  person 
»ot  infirm,  between  the  ages  of  fifteen  and  sixty,  was  by 
^^  act  last-mentioned  compellable  to  do,  he  was  capable 
^*  entering  into  this  contract.     [Littledale,  J.  Was  not  the 
^^'tmieer  under  the  control  of  his  officers  ?]     Only  whilst 
''^^r  arms.     If  this  pauper  was  not  sui  juris,  every  person 

5^^  1  Black.  Cora.  343;  4  Bl.C.  (c)  190,  title,  Posse  CamUatus. 

(d)  43  Geo,  3,  c,  96. 
^^^  1  Hawk.  P.  C.  c.  22. 
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above  the  age  of  fifteen  and  under  sixty  is  in  the  same 

r^  ^  situation. 

The  Kino 

V, 

Witnesham!       ^^^  Court  called  upon  Austin  to  answer  that  argument. 

Austin,  The  question  seems  to  be,  whether  the  pauper 
was  less  sui  juris  by  the  volunteer  act,  than  by  43  Geo.  3, 
c.  96,  the  act  for  the  defence  of  the  realm.  By  the  22nd 
section  of  44  Geo.  3,  c*  54,  volunteers,  upon  a  general 
signal  of  alarm,  are  to  assemble,  and  from  that  time  may 
be  deemed  deserters,  and  are  made  subject  to  the  mntioy 
laws.  By  sections  30  &  31  no  volunteer  is  allowed  to  quit 
his  corps  without  giving  fourteen  days'  notice,  and  giving  up 
his  arms,  and  paying  all  fines  due  from  him.  There  are 
likewise  other  statutes  which  give  the  crown  greater  powers 
over  volunteers  than  it  possessed,  either  at  common  law  or 
by  43  Geo.  3,  c.  96. 

The  Court  granted  Austin  permission  to  refer  to  these 
on  a  future  day. 

Austin  on  another  day  referred  the  Court  to  42  Geo.  3, 
c.  90,  s.  99;  55  Geo.  3,  c.  65  \  55  Geo.  3,  c.  168. 

Cur.  adv.  vult. 

On  a  subsequent  day  in  the  term. 

Lord  Denman,  C.  J.,  delivered  the  judgment  of  the 
Court.' — The  question  in  this  case  is,  whether  a  person  who 
was  at  the  time  a  member  of  a  volunteer  corps,  could 
gain  a  settlement  by  hiring  and  service?  We  have  been 
referred  to  the  volunteer  act,  (44  Geo.  3,  c.  54,)  to  the  act 
for  the  defence  of  the  realm,  (43  Geo.  3,  c.  96,)  and  to  the 
militia  acts  of  42  Geo.  3,  c.  90,  55  Geo.  3,  c.  65,  and 
55  Geo.  3,  c.  I68.  It  seems  to  us  that  the  volunteer  act 
puts  a  volunteer  upon  the  same  footing  as  a  militia-man ; 


HILARY  TERM,  V  WILL.  IV.  461 

and  that,  by  becoming  a  volunteer,  the  pauper  in  this  case         1835. 
had  put  it  out  of  his  power  to  contract  to  serve  his  master 
during  the  whole  year.     This  case,  therefore,  comes  withm  v. 

the  authority  of  the  militia-man's  case,  in  which  it  was  held   Withkham 
that  no  settlement  was  gained. 

Sir  John  Campbell,  amicus  curiae.  Lord  Erskine  wrote 
a  celebrated  book  upon  the  subject,  in  which  he  came 
to  the  same  conclusion. 

Lord  Denman,  C.  J. — We  are  glad  to  hear  our  opinion 
confirmed  by  that  of  so  learned  a  person.  We  thought 
It  stnoge  that  the  question  should  never  before  have  been 
considered. 

Order  of  Sessionis  confirmed. 


The  King  v.  Ford  and  others. 

^IS  was  an  indictment  for  an  assault.     The  first  count  lo  order  to 
J-^^^d   that   the  defendants,   in   the  parish   of  St.  James,  fjvy  un^er%3 
^stminster,  made  a  violent  assault  upon  one  Scattergood,  Geo.  3,  c  99, 
^     then  and  there  being  in  lawful  possession  of  certain  rears' of  as- 


^ods  and  chattels  which  had  been  seized  and  taken  pos-  f^^  taxes. 

It  IS  not  oeces- 
^«ion  of  by  Thomas  Denham,  collector  of  assessed  taxes  sary  that  those 

"^^  the  parish  aforesaid,  for  the  sum  of  61.  I5s.  6d.  for  ar-  Jl^^beS^'di^ 
^^rs  of  assessed  taxes  due  from  the  said  Ford,  with  intent  manded  by 

'^^  said  Scatiergood  from  and  out  of  the  possession  of  the  in^n^^^upon 

^^^  the  house- 

holder in  person,  or  that  there  should  have  been  a  direct  refusal  of  payment  to  the 
^^llector  in  person.  But  it  is  sufficient  if  a  demand  have  in  fact  been  made  by  the 
^ij^llector  or  a  perton  authorized  by  him,  and  the  householder  has  refused  payment,  whe- 

^«r  on  the  ground  of  inability  or  for  any  other  cause. 

Nor  is  it  necessary  that  the  collector  should  in  the  demand  have  specified  the 
^^act  soiD. 

Where  a  count  in  an  indictment  stated  that  the  defendant  made  an  assault  upon  a 
^^rsoo  who  was  in  lawful  possession  of  goods  under  a  levy  for  a  specified  turn  of  money 

^^r  arrears  of  assessed  taxes,  with  intent  unlawfully  to  force  him  out  of  possession, — 

"^"Ard  Denman,  C.  J.,  held  that  it  was  necessary  to  prove  that  the  specific  sum  was  due, 

^ttboiig;)!  be  tbooght  that  no  sum  need  have  been  stated. 
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18S5.         said  goods  wrongfully  aod  unjustly  to  force  and  expel  and 
^•^^^^^^      put  out,  8cc.     The  second  count  was  for  a  common  assault 
V.  on  Scatiergood.     Plea ;  not  guilty.    The  indictment^  which 

I^^  was  found  by  the  Middlesex  grand  jury,  at  the  Clerkenwell 
Sessions  House,  was  removed  into  this  Court  by  certiorari, 
and  the  prisoners  were  tried  at  the  Middlesex  sittings  after 
last  term,  before  Lord  Denman,  C.  J.  It  then  appeared 
that  arrears  of  assessed  taxes  being  due  from  Ford,  Den* 
ham,  the  collector  for  the  parish,  in  company  with  Pollard, 
whom  he  had  duly  authorized  to  collect  taxes,  called  at  the 
house  of  Ford  for  the  purpose  of  demanding  payment. 
Ford  was  from  home ;  but  Denham  and  Pollard  saw  at  his 
house  a  woman,  to  whom  they  stated  that  they  had  come 
to  demand  payment  of  the  arrears  of  the  taxes,  and  that  if 
they  were  not  shortly  paid,  a  distress  would  be  put  in. 
The  woman  said  that  Ford  was  unable  to  pay ;  and  Ford 
himself  shortly  afterwards  called  on  Pollard,  and  stated 
that  he  was  unable  to  pay.  Pollard,  under  the  authority 
of  Denham,  made  a  levy  upon  the  goods,  &c.  in  Ford^s 
house,  and  put  Scatiergood  into  possession.  Whilst  he 
was  so  in  possession,  a  violent  assault  (the  subject  of  the 
present  indictment)  was  made  upon  him  by  the  defendants, 
with  a  view  to  compel  him  to  abandon  the  seizure.  It  was 
objected  to  the  first  count  of  the  indictment  that  it  was  not 
supported  by  the  evidence,  inasmuch  as  it  was  not  shewn 
that  the  precise  sum  of  6/.  155.  6d.,  for  which  the  distress 
was  stated  in  the  indictment  to  have  been  made,  was  in 
fact  due.  Lord  Denman,  C.  J.,  thought  that  the  sum 
need  not  have  been  stated ;  but  that  being  stated,  it  could 
not  be  rejected  as  surplusage,  but  must  be  proved  as  laid. 
The  first  count  being  thus  disposed  of,  it  was  objected 
that  the  evidence  did  not  warrant  a  conviction  upon  the 
second  count;  for  that  the  assault  was  justifiable  for  the 
purpose  of  putting  Scatiergood  out  of  possession,  unless  he 
were  shewn  to  have  been  legally  in  possession,  which  he 
could  not  be,  unless  there  had  been  such  a  refusal  on  the 
part  of  Ford  to  pay  the  taxes,  as  required  by  43  Geo.  3, 
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c*  99i  s.  33,     It  was  contended  that  under  this  enactment         1835. 

no  levy  could  be  made,  unless  there  had  been  a  direct     -J^^l, 

•^  The  King 

refusal  by  Ford  to  the  collector,  upon  a  personal  demand  v. 

made  by  him  to  Ford,  or  upon  a  written  paper  containing         ,  othera 
such  demand^  having  been  left  at  Ford^s  house.     For  this 
positioiiy  the  case  of  Cullen  v.  Morris  {a)  was  cited.     Lord 
Denman,  C.  J.,  however,  over-ruled  the  objection,  and  told 
the  jury  that  it  was  not  necessary  that  there  should  be  a 
refusal  by  the  householder  himself,  and  that  it  need  not  be 
Co  the  collector  in  person,  but  that  it  was  sufficient  if  it  was 
made  to  any  person  properly  authorized  by  him  to  collect, — 
if,  in  common  language,  there  was  a  refusal  to  pay.     The 
3^17  found  that  there  had  been  a  refusal  to  pay,  and  re- 
sumed a  verdict  of  guilty.     On  a  day  in  this  term,  the 
jprisoners  being  brought  up  for  judgment, 

Humfrey  moved  for  a  new  trial,  on  the  ground  of  mis- 
direction.    The  act  (43  Geo.  3,  c.  99,)  gives  to  the  col- 
«^tor  power  to  levy  only  where  payment  of  the  assessed 
^Xes  is  refused  by  any  person  '*  upon  demand  made  by  the 
^^Uecior  or  collectors  of  the  division  or  place."     In  Cullen 
^*  Morris,  which  was  an  action  against  the  High  Bailiff  of 
Westminster,  for  refusing  to  receive  the  vote  of  the  plain- 
^^  at  an  election,  on  the  ground  that  he  had  not  paid  his 
^les,  jlbbott,  C.  J.,  said,  **  There  has  been  no  personal 
^^mand  of  the  rates  which  are  due  from  him,  and  no  writ- 
^^n  paper  containing  a  demand  of  these  rates  has  been  left 
^%  bis  house,  although  an  application  has  been  made  at  the 
^H>u8e.     It  appears  to  me  therefore  he  had  a  right  to  vote." 
-fiere,  there  was  no  personal  demand,  nor  any  written  paper, 
Containing  a  demand  by  the  collector,  left  at  Ford's  house, 
^though  an  application  was  made  at  his  house.      If  so 
Strict  a  rule  is  to  be  observed  under  circumstances  such  as 
^liose  in  the  case  of  Cullen  v.  Morris,  'k  fortiori,  ought  it  to 
l>e  adopted  in  this  case,  for  here  the  consequences  of  the 
^fusal  are  more  highly  penal.     Not  only  should  the  de- 

(a)  3  Starkie,  N.  P.  C.  577. 
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1835. 


TheKiNQ 

V. 
FOKD 

and  others. 
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mand  have  been  personal,  but  also  the  sum  claimed  should 
have  been  stated. 

Sir  John  Campbell  elected  to  shew  cause  in  the  first 
instance.  The  point  made,  that  there  must  be  an  express 
refusal  to  the  collector  in  person,  upon  a  demand  personally 
made  by  him  to  the  householder  in  person,  is  utterly  with- 
out foundation.  The  language  of  the  act  is  simply  that  ^  if 
any  person  shall  refuse,  upon  demand  made  by  the  col- 
lector/' then  the  collector  may  levy.  It  does  not  say  io 
what  manner  the  demand  must  be  made  by  the  collector, 
or  in  what  way  the  party  must  refuse.  If  the  argument  on 
the  other  side  were  correct,  then  no  levy  could  ever  be 
made  if  the  householder  chose  to  keep  out  of  the  way. 
There  can  be  no  doubt  that  the  demand  and  refusal  were 
both  sufficient.  They  would  be  sufficient  in  case  of  a  motion 
for  an  attachment  for  non-performance  of  an  award.  The 
case  of  Cullen  v.  Morris,  which  was  a  case  as  to  whether  a 
voter  was  disqualified  by  non-payment  of  rates,  has  no  beai^ 
ing  at  all  upon  the  question. 

Humfrey,  in  support  of  his  rule.  The  observation^  that 
the  act  of  parliament  could  not  be  carried  into  effect  if  the 
householder  chose  to  keep  out  of  the  way,  is  met  by  the 
admission  that,  under  the  authority  of  Cullen  v.  Morris,  a 
written  demand,  left  at  the  house,  would  be  sufficient. 
The  demand  of  the  servant  is  not  sufficient  unless  it  be 
shewn  that  she  possessed  the  character  of  an  agent.  Such 
a  demand  would  not  be  sufficient  in  the  case  referred  to  of 
an  award.  [Littledale^  J.  The  act  of  parliament  certainly 
does  not  require  that  the  refusal  should  be  made  to  the 
collector,  but  speaks  only  of  refusal  upon  demand  made  by 
the  collector.  As  far  as  the  refusal  goes,  the  case  seems 
quite  complete.]  The  demand  was  not  sufficient.  Cullen 
V.  Morris  is  a  strong  authority  in  favour  of  the  defendants. 


Cur.  adv.  vuli. 
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Lord  Denman^  C.  J.,  on  a  subsequent  day  said — After         1835. 

considering  the  act  of  parliament  and  the  case  cited  in  the      ^"^^^^^^ 

^      •   *        %         .  •  1-       •  1  ^^  Kino 

argument,  we  are  Of  opmion  that  this  appucation  ought  to  o. 

be  refused.     It  is  not  necessary  that  a  demand  should  be        J^^^ 

.     "^  and  others. 

made  on  the  householder  himself,  or  that  the  precise  sum 
should  be  specified.  A  distress  may  be  put  in,  if  a  demand 
of  the  taiKes  bas  been  made,  and  there  has  been  a  refusal 
to  pay  on  the  ground  of  inability,  or  for  any  other  reason. 
CuHen  V.  Morris  relates  to  a  matter  totally  different  from 
diat  of  the  present  case ;  and  the  principle  of  it  is  not,  we 
think,  applicable  here. 

Rule  discharged. 


The  King  v.  The  Inhabitants  of  Cregrina. 

^JPON  appeal  against  an  order  for  the  removal  of  Sepli-  j4.  being,  with 
Lloyd,  his  wife  and  children,  from  the  parish  of  Cre-  next  of  kin  to' 

rina  to  the  parish  of  Glassconibe,  both  in  the  county  of  ^"  intestate 
--^-^  takes  out  ad- 

-Wadnor,  the  Sessions  quashed   the  order,  subject  to  the  ministration, 

^opinion  of  this  Court  on  the  followinor  case :  ?"*^  ?^?"  .®^^ 

■^  ^  ^         ^  four  join  in  a 

Septimus  Lloyd  had,  before  1830,  acquired  a  settlement  mortgage  of 
in  Glasscombe,  by  renting  a  tenement  in  that  parish.     His  *e^nt°in  tl^ 
father,  John  Lloyd,  died  in   18^2,  intestate,  possessed  of  parish  of  Dale, 
^  leasehold  tenement  in  Cregrina,  which  he  held  for  the  property  of 

residue  of  a  term  of  999  years,  at  a  pepper-corn  rent,  leav-  the  intestate, 

.  and  divide 

^g  a  widow  and  four  sons,  viz.  John,  James,  Septimus  (the  between  them 

pauper),  and  William.     On  4th  August,  1828.  administra-  tl^^^^r^ut 

^On    was  granted    to  James,     By    indenture,    dated   23d  sequently  B., 

-August,  IS2B,  between  James  (the  administrator),  John,  ["on^ofasum 

^epftiRtis  (the  pauper),  and  William  Lloyd,  and  Mrs.  Guise,  of  monejr  then 

^He  tenement  was  assigned  by  James  Lloyd  (the  adminis-  agrees  with  C. 

to  sell  him  all 
^^%  interest  in  the  tenement,  and,  after  a  lapse  of  some  time,  joins  A,  and  D.  in 
pleasing  all  their  interest  to  J3.: — Held,  that  B,  did  not,  hj  a  residence  in  Dale  for 
^ny  days  between  making  the  agreement  and  executing  the  release,  gain  a  settlement 
^>  estate  in  that  parish. 
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1835.        trator),  and  confirmed   by  Johuy  William^  and  Septimus 

^'^">^^^      Lloyd,  to  Mrs.  Guise,  by  way  of  mortgage,  for  the  residue 
The  Kino  ,  _  y%    ?         i  •  fx^i 

9.  of  the  term,  for  securing  120/.  and  interest.     Ihe  four  bro- 

Inhabitants  of  ihe^g   divided   the   120/.   equally  among    them,  executed 

V/BEORINA. 

the  deed,  and  signed  the  receipt ;  and  covenanted  for  the 
re-payment  to  Mrs.  Guise  of  the  120/.  and  interest.  At 
the  time  of  this  transaction  the  pauper  resided  in  Glass- 
combe.  About  a  year  afterwards,  whilst  residing  in  Glass- 
combe,  he  agreed  verbally  with  his  brother  William  to  sell 
him  all  his  interest  in  the  leasehold  tenement,  in  considera- 
tion of  William's  paying  the  pauper's  share  of  the  120/.  and 
all  interest  due  and  to  grow  due,  and  of  the  sum  of  2/L; 
which  2/.  was  allowed  to  the  pauper  by  William*  About 
a  year  after  making  this  agreement,  the  pauper  removed 
into  a  cottage  in  Cregrina,  and  continued  there  until  his 
removal  under  the  order,  but  did  not  interfere  with  the 
leasehold  tenement.  In  September,  1832,  William  Uoyd, 
on  behalf  of  himself  and  of  his  brothers  James,  John,  and 
Septimus,  gave  a  written  notice  to  Mrs.  Guise,  that  at  the 
expiration  of  six  months  the  principal  and  interest  on  her 
mortgage  would  be  paid  off.  By  indenture,  dated  29th 
April,  18.33,  John,  James  (the  administrator),  and  Septimus 
(the  pauper),  in  consideration  of  30/.,  released  and  assigned 
all  their  interest  in  the  leasehold  tenement  to  William 
Lloyd.  No  money  passed  to  the  pauper;  IVilliam  Lloyd 
claiming  and  retaining  the  pauper's  fourth  share,  under  his 
bargain  made  three  years  before,  and  having  received  and 
retained  the  intermediate  rent  accruing  in  respect  of  such 
fourth  share. 

Biggs  Andrews  in  support  of  the  order  of  sessions.  The 
pauper  was,  at  the  time  of  his  residence  in  Cregrina,  pos- 
sessed of  a  distributive  share  in  the  equity  of  redemption ; 
and  an  equitable  estate  is  sufficient  for  the  purposes  of  set- 
tlement. Although  the  legal  estate  in  the  term  had,  by 
the  administration,  vested  in  James  Lloyd  alone,  yet  after 
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the  assignment  by  way  of  mortgage,  in  which  all  the  bro* 

thers  joined,  and  by  which  all  equally  covenanted  to  repay     ^^  „ 

the  120/.  and  interest,  the  equitable  right  to  compel  the  v. 

mortgagee  to  re-convey  the  term  upon  repayment  of  the    'cbeobina.^ 

120/.  and  interest,  vested  equally  in  all.     The  agreement 

of  the  pauper  with   his  brother  for  the   sale  of  all  his 

interest  in   the  leasehold   tenement,  was  a  mere  ve/bal 

agreement,  and  was  not  executed  until  three  years  after; 

before  which  time  he  had  resided  for  more  than  forty  days 

in  Cregrina. 

Adalphus,  contrd.    At  the  time  of  the  residence  of  the 

paaper  in  Cregrina,  he  had  parted  with  all  interest  in  the 

leasehold  premises  to  his  brother.     The  agreement,  though 

Verbal,  having  been  followed  by  payment  or  allowance  of 

tlie  2/.,  was  suflScient  to  pass  whatever  equitable  interest 

the  pauper  may  have  possessed  (a). 

Lord  Denman,  C.J. — The  legal  estate  was  in  the  ad- 

vninistrator.     The  pauper  had  at  one  time,  after  the  execu- 

^on  of  the  mortgage  deed,  an   interest  in  the  equity  of 

v^emption,  which  interest  he  parted  with  by  his  agree- 

mnent  to  sell  to  his  brother.     He  could  clearly  have  no 

^equity  after  the  agreement.      I  am  therefore  of  opinion 

^hat  the  order  of  sessions  cannot  be  supported. 

LiTTLEDALE,  J.  and  Williams,  J.,  concurring, 

Order  of  Sessions  quashed. 


(a)  As  to  the  cases  in  which  Barlett    y.   PickersgiU^  1  Eden, 

Payment  of  part  of  the  price  will,  5\6;  Main  v.  Melboum,  4  Ves. 

''^  ^oity,  cake  a  verbal  contract  jun.    720;    Clinan    v.   Cooke^  1 

^^t  of  the  statute  of  fraads,  see  Schoales  &  Lefir.  40. 
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tained,  because  the  amount  of  the  purchase  monej  is  not: 

known:  but,  if  it  be  assumed  that  the  whole  I5,000l.  was 

In  re  , 

LoMuoN  and  given  for  the  leasehold  interest,  the  ad  valorem  stamp  may 
^hIilwIy"  ^***'^  ^^  calculated.  If  it  be  said  that  there  will  be  a 
Company,  failure  of  justice  if  the  Court  does  not  interfere,  the  answer 
is,  that  it  was  the  duty  of  the  Company  to  require  the  jury 
to  assess  the  value  of  the  leasehold  interest  separately  from 
the  amount  of  the  damages;  and  that  they,  having  neglected 
to  do  so,  cannot  now  treat  the  verdict  as  a  nullity,  on  the 
ground  that  the  verdict  is  for  an  entire  sum. 

Follelt,  S.  G.,  and  Wightman,  contrsi.  By  the  46th 
section  of  the  act,  the  Company  are  obliged  to  purchase  all 
the  land  of  this  individual,  if  they  require  any  portion  of  it. 
It  is  only  a  small  portion  of  it  that  they  can  use  for  the 
railway.  The  rest  must  be  sold  by  them,  or  lie  useless; 
and  for  the  purposes  of  sale  they  must  be  able  to  shew  a 
valid  conveyance  to  themselves.  Now  the  d9th  section,- 
which  gives  the  form  of  the  conveyance  to  the  Company, 
requires  that  the  sum  given  by  them  for  the  land  shall  be 
stated.  But  as  the  jury  have  neglected  to  ascertain  sepa* 
rately  the  sum  to  be  paid  for  the  purchase  of  the  interest 
in  the  land,  the  amount  of  the  consideration  cannot  be 
stated  in  the  conveyance;  nor,  consequently,  can  the  ad 
valorem  duty  be  ascertained  and  paid.  A  valid  convey- 
ance cannot  therefore  be  executed.  It  operates  as  a 
wholesome  check  on  the  jury  to  require  them  to  ascertain 
the  value  of  the  land,  and  assess  the  amount  of  compensa- 
tion for  injury,  separately. 

Lord  Denman,  C.  J.— I  think  that  it  was  the  duty  of 
the  Company  to  call  upon  the  jury  to  ascertain  and  settle 
what  parts  of  the  sum  awarded  by  them  were  applicable 
to  the  several  items  of  claim.  What  is  the  inconvenience 
that  is  to  result  from  the  finding  being  in  its  present  formf 
That  the  Company  do  not  know  how  to  put  a  value  on  the 
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property.     But  is  the  claimant  to  have  his  verdict  put  in         1835. 
jeopardy  in  consequence  of  that  ?     I  certainly  think  not.     I      ^"^^ 
cannot  understand  Kow  it  could  be  the  duty  of  the  claim-   London  and 

ant's  counsel  to  attend  to  the  apportioning  of  the  sum  of    ^^^^^^icu 

•^^  °  Railway 

money  awarded.     His  duty  was  merely  to  get  as  large  an     Compavy. 
amount  as  the  jury  would  give  him.    There  certainly  has 
been  some  informality  in  the  proceedings;  but  I  think  that 
we  ought  not  to  grant  a  mandamus  upon  such  a  ground  as 
I  have  stated. 

LiTTLEDALE,  J. —  It  occurs  to  me  that  to  obviate  the 
diflScuIty  about  the  ad  valorem  duty  on  this  part  of  the 
property,  the  whole  matter  should  be  specially  recited  in 
the  conveyance,  and  the  consideration  for  conveying  be 
stated  to  be  ''the  sum  of  15,0001.  so  paid  as  aforesaid."  I 
dare  say  the  claimant  will  undertake  to  pay  the  ad  valorem 
duty,  and  then  no  injustice  will  be  done. 

Thesiger  stated  that  the  party  was  willing  to  assent  to 
that  proposition. 

Lord  Denman,  C.  J. — That  will  be  the  best  end  of  the 
matter.  It  seems  to  me  that  it  is  impossible  to  treat  the 
proceeding  as  a  nullity,  and  that  it  would  be  very  hard  to 
<;i8t  upon  the  claimant  the  miscarriage  of  the  other  side* 

Williams,  J.,  and  Coleridge,  J.,  concurred. 


Rule  discharged* 
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Davis  v.  Gyde. 

A  promissory    REPLEVIN.    Avowry  for  1 1/.  5s.  for  rent.    Pleas  in 

the  tenanTto^  ^*''"»  ^®^*  °^"  tenuit;  and  secondly, — as  to  10/.  10«.,  parcel 
bis  landlord  of  the  11/.  5s.,  that  before  the  time  ^hen  See.,  to  wit,  on 
not  of  itself  ^^  7th  of  April  last,  the  plaintiff  made  his  promissory  note, 
''"^lSr°f  d^^  and  thereby  promised  to  pay  to  the  defendant  at  a  certain 
tress  until  the  time,  which  had  not  yet  elapsed  &c.,  10/.  10&,  and  the  de- 
"Ottlm  Whe-  f*^"^**^^  ^^^^  received  the  note  for  and  on  account  of  the 

ther,  to  an       said  sum  of  10/.  10s.,  and  the  defendant  at  the  said  time, 

avowry  for 

rent,  an  agree-  ^h^^  ^f  b^l^  ^^^  said  note  for  the  said  sum  of  10/.  lOt., — 

ment  totake  a  gnj  ^s  to  the  residue,  riens  in  arrear. 

pronussory 

note  as  accord      Demurrer  to  the  second  plea,  and  joinder. 

and  satisfac- 
tion, could  be 
pleaded  in  12.  F.  Richards  in  support  of  die  demurrer*    The  {dea 

Or  an  agree-  ^^  ^^^  *  ^^^  ^^^  statement  that  a  promissory  note  has  been 

ment  to  sus-     given  for  the  rent,  is  not  a  sufficient  answer  to  an  avowry 

of  distress        ^^^  ^^^  ^^^     Bent  is  of  the  degree  of  a  specialty  debt, 

""u'^  %°^^u      ^^^  cannot  therefore  be  extinguished  by  a  security  whi^ 

rent  should       creates  only  a  simple  contract  debt    The  point  now  before 

become  due.     ^j^^  Court  was  expressly  determined  in  Harris  v.  Shipway, 

cited  in  Buller's  Nisi  Prius,  182  a,  where  it  is  laid  down 

that  a  note  given  for  rent  due,  does  not  extinguish  the 

landlord's  right  to  distrain.  Curtis  v.  Rtuh(a).    Supposiiq; 

that  the  note  might  be  taken  as  accord  and  satisfaction,  it 

should  have  been  pleaded  accordingly. 

Knowles,  contrd.  This  is  not  a  question  to  which  the 
doctrine  of  extinguishment  has  any  relation.  The  question 
is,  whether,  by  taking  a  promissory  note,  the  plaintiff's 
right  of  distress  has  not  been  satisfied,  or,  at  all  events, 
suspended  until  the  period  at  which  the  note  will  become 
due.  If  the  law  be  that  a  landlord  may  take  a  promissory 
note  or  other  negotiable  security  for  rent,  and  before  the 

(a)  3  Ves.  &  B.  416. 
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DOte  become  due  distrain  for  the  same  rent,  then  great  in*  1835. 
justice  will  follow  to  the  tenant^  who  may  thus  be  obliged 
to  pay  the  amount  of  the  rent  twice  over.  The  passage 
from  Butler  does  not  decide  the  question ;  for  in  the  case 
there  cited,  it  may  be  inferred  that  the  note  had  become 
due,  and  had  been  dishonoured, — in  which  case  the  right 
to  distrain  would  revive.  In  Kearslake  v.  Morgan  (a)  a 
plea  similar  to  the  present  was  demurred  to,  and  adjudged 
to  be  good.  Even  if  the  note  was  not  a  payment,  still  the 
taking  of  it  operated  as  an  agreement  on  the  part  of  the 
landlord,  to  sutpend  his  right  of  distress  until  the  period 
when  the  note  should  become  due.  That  the  right  to  dis- 
train may  be  suspended  by  agreement,  appears  from  Lord 
EUenborouglih  observation  in  Skerry  v.  Preston  (b).  The 
circumstances  disclosed  by  this  plea  operate  in  law  as  such 
an  agreement. 

R.  V,  Richards  in  reply.  No  doubt  where  a  bill  of 
exchange  is  given  for  a  simple  contract  debt,  it  suspends 
the  right  of  action ;  and  for  this  only  is  Kearslake  v.  Mop- 
gan  an  authority.  The  question  is,  whether  the  taking  of 
a  promissory  note  suspends  the  right  to  distrain  for  reut, 
which  is  a  debt  of  as  high  a  degree  as  a  specialty.  The 
maxim  of  law  is,  nihil  tarn  conveniens  naturali  aquitati 
quam  unumquodque  dissolvi  eo  ligamine  quo  ligatum  est. 
If  it  is  admitted  that  rent  is  of  a  higher  degree  than  a  sim- 
ple contract  debt,  the  taking  of  the  promissory  note  should 
have  been  pleaded  either  as  payment  or  as  accord  and  satis- 
faction.  The  plea  does  not  shew  whether  the  note  became 
due  before  or  after  the  .rent  accrued.  The  only  case  where 
the  taking  of  a  promissory  note  can  be  pleaded  to  an  action, 
is  where  the  original  right  of  action  is  a  simple  contract 
debt.  In  Rolle's  Abn,  title  "  Debt"  (c),  it  is  said,  «  So  if 
the  lessor  accept  an  obligation  for  rent  due  upon  lease  for 

(a)  5T.  R.513.  (c)  1  Roll.  Abr.  605;   7  Vin. 

(6)  3  Chitty's  Rep.  245.  Abr.  367. 
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1885.        years,  this  does  not  extinguish  the  rent,  inasmuch  as  the 
^'  rent  is  higher,  being  real;  for  law  cannot  be  waged  of  it,*' 

V. 

^^^*-  Lord  Denman,  C.  J. — Gage  v.  Acton{a)  decided  that 

a  debt  due  upon  a  bond  may  be  set  off  against  rent,  be- 
cause the  latter  is  a  debt  of  equal  degree  with  the  former. 
Here,  the  promissory  note  being  a  debt  of  an  inferior  de- 
gree to  the  rent,  the  receipt  of  the  note  can  have  created 
no  extinguishment  of  the  rent  Assuming  that  the  note 
might  operate  as  a  suspension  of  the  right  to  distrain,  that 
should  have  been  pleaded.  Kearslake  v.  Morgan  is  inap- 
plicable. In  that  case  the  liability  of  a  third  party  was  in 
question.  Here  the  promissory  note  was  given  by. the 
same  party  who  was  liable  to  the  distress.  There  is  no 
averment  that  the  note  was  taken  as  accord  and  satisSnc* 
tion,  supposing  that  it  could  be  so  treated.  The  plem  is 
therefore  insufficient 

LiTTLEDALE,  J. — I  am  of  the  same  opinion.     Oagt  ▼• 
Acton  determined  that  rent  is  in  the  nature  of  a  speciahj 
debt     Assuming,  then,  that  it  is  to  be  considered  as  t 
specialty,  the  question  is,  whether  the  acceptance  of  tb 
note  in  this  case  may  be  pleaded  as  an  agreement  to  soi 
pend  the  right  of  distress.     In  Comyns's  Digest  (6)  it 
said,  that  in  debt  on  contract  the  defendant  may  plead 
bond  given  for  the  same  debt,  but  he  cannot  plead  anotf 
bond  given  in  satisfaction  to  debt  upon  bond.     In  H 
ford  V.  Andrews  {c)  it  was  determined,  that  to   debt 
bond  conditioned  for  payment  on  a  certain  day,  a  plea 
the   plaintiff   gave   a  longer  day   of  payment,    was 
Mease  v.  Mease  (d),  and  other  cases  which  are  there  f 


(a)    1  Salk.  395;    1  Comyns's  (b)  Pleader,  («  W.)  46. 

Rep.  67;    1  Lord   Raym.  515;  (c)  Cro.  Eliz.  697. 

Frcera.  513,  515;    Garth.   511;  (rf)  Cowp.  47. 
Lord  Holt,  309;  12  Mod.  290. 
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serve  to  shew  that  you  cannot  plead  ^  parol  agreement  to        ]835. 
extend  the  time  for  the  payment  of  a  specialty  debt. 

Williams^  J. — In  this  plea  no  answer  to  the  defendant's 
right  to  distrain  is  disclosed.  If  the  promissory  note  was 
accepted  in  satisfaction  of  the  rent,  that  should  have  been 
pleaded.  We  can  only  consider  the  legal  effect  of  a  pro- 
missory note,  given  by  the  tenant  to  the  lessor^  upon  the 
right  of  the  latter  to  distrain.  The  only  question  which 
the  plaintiff  can  put  to  the  Court  is,  whether  the  taking  of 
the  promissory  note  suspends  the  right  of  distress  until  the 
note  becomes  due.  I  do  not  think  that  the  matter  of  the 
plea  is  sufficient  to  shew  a  suspension  of  the  right  to  dis- 
train. The  plea  ought  to  have  set  out  an  agreement 
between  the  parties  that  the  note  should  have  that  effect. 

Coleridge,  J. — I  am  quite  of  the  same  opinion.  It  is 
not  contended  that  the  matter  of  the  plea  amounts  to  an 
allegation  of  a  payment  or  of  an  extinguishment  of  the 
debt;  but  it  is  argued  that  the  taking  of  the  promissory 
note  amounts  to  an  agreement  to  suspend  the  right  of  dis- 
tress. I  do  not  think  that  we  can  say  that  it  does  amount 
to  such  an  agreement.  It  is  very  possible  that  it  was  so 
intended  by  the  parties ;  but  this  is  not  the  necessary  legal 

effect  of  the  transaction.     If  it  was  so  intended,  it  should 

have  been  pleaded. 

Judgment  for  the  defendant. 
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a  verdict  and  judgment j  for  the  reference  was  before  issue 
joined.  In  addition  to  the  difficulty  which  arises  from  the 
use  of  the  word  **  recover/'  there  is  also  this  other  difficulty 
arising  from  the  latter  part  of  the  section — that  the  mode 
in  which  the  Court  is  authorized  to  interfere  pre-supposes 
a  judgment ;  for  if  the  sum  recovered  exceeds  the  amount 
of  the  defendant's  costs,  the  plaintiff  is  to  take  out  execu-- 
tioH  for  the  difference  only;  and  if  the  defendant's  costs 
exceed  the  amount  recovered,  he  is  to  have  execution  for 
the  excess  of  the  costs  above  the  sum  recovered.  There- 
hre,  aupposing  even  that  the  Court  were  willing  to  depart 
from  tbe  authority  of  all  the  previous  cases,  they  would 
have  to  point  out  some  new  mode  of  carrying  the  provision 
into  effect,  for  there  could  be  no  execution  where  there  had 
Jbeen  no  judgment. 

Here  he  wras  stopped  by  the  Court. 
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Crawder,  in  support  of  his  rule.  The  special  words 
relating  to  the  costs  were  introduced  for  the  very  purpose 
of  bringing  this  case  within  the  operation  of  the  statute, 
and  create  an  essential  difference  between  this  case  and 
that  of  Keene  v.  Deeble{a\  in  which  no  words  of  this  sort 
occor.  It  must  be  admitted  that  if  those  words  had  not 
been  introduced,  the  defendant  would  have  no  locus  standi; 
but  these  words,  it  is  submitted,  have  the  effect  of  placing 
the  parties  in  a  similar  situation,  with  reference  to  the  pro- 
visions of  this  statute,  as  if  there  had  been  a  verdict  and 
judgment.  The  only  question  seems  to  be,  whether  the 
parties  am,  by  consent,  place  themselves  in  such  a  situa- 
tion. l^Utiledale,  J.  The  Court  has  power  to  interfere 
only  in  cases  where  there  has  been  ^  judgment.  Therefore 
if  the  parties  intend  that  the  Court  shall  have  power  to 
interfere,  they  must  agree  that  judgment  shall  be  entered 
up  for  the  amount  awarded.]     If  the  agreement  is   not 


(a)  b  Dowl.  &  Ryl.  383;  3  Barn.  &  Cressw.  491. 
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Reece  V.  Taylor  and  another. 

1 RESPASS  for  an  assault  and  false  imprisonment,  and  To  trespass 
for  carrying  the  plaintiff  from  a  certain  house  and  shop  a^JId^febr?"- 
through  the  public  streets  to  a  police  office.    Pleas :  first,  prisonment, 
not  guilty;  and  secondly,  by  the  defendant  Taylor,  that  he  jJ^JSt 
was  lawfully  possessed  of  the  house  and  shop,  and  that  the  <>®  ^^  '^^  l&^- 
plaintiff  was  unlawfully  therein  making  a  great  disturbance  of  a  house, 
agabst  the  will  of  Taylor-,  that  Taylor  requested  him  to  ^^^  '*??.'  ^**® 
depart,  which  he  refused  to  do,  whereupon  Taylor  gently  unlawfully 
laid  hands  upon  him  to  remove  him  out  of  the  house  and  {jg^T®^'  ^^ 
shop;  that  thereupon  the  plaintiff,  in  the  presence  of  a  quested  to  de- 
police  officer,  assaulted  Taylor,  upon  which  Taylor  gave  refused"where- 
him  into  custody,  and  caused  bim  to  be  carried  from  the  "P"°  ^^®  ^^ 
house  and  shop  along  the  public  streets  to  the  police  office,  laid  his  hands 
Replication :  de  injuria.     At  the   trial  before  Lord   Den^  ®"  *^*"?  }^  ^^ 

^  ...  move  him; 

man,  C.  J.,  at  the  Westminster  sittings  after  the  last  term,  that  thereupon 

it  appeared  that  Taylor  was  in  the  possession  of  the  house,  assaulted^him 
and  that  the  plaintiff  was  unlawfully  there,  and  was  asked  in  the  presence 
to  depart;  that  upon  his  refusing  to  do  so,  Taylor  called  in  man,  where- 

ai  policeman,  who,  under  the  directions  of  JVyy/or,and  upon  f®****  ^®  caused 

.^  .       him  to  be 

a  charge  for  an  assault,  conveyed  the  plamtin  to  the  pohce  taken  to  a 

office;  but  it  was  not  shewn  that  any  assault  had  been  in  H^^f^ffic^- 
'  "^  Replication, 

fact  made  by  the  plaintiff  on  the  defendant.     The  learned  de  injuria. 
judge  thought  that  the  defendant  Taylor  was  justified  in  antnromlall 
removing  the  plaintiff  from  his  house,  but  that  he  had  failed  ^^^  matters  of 
to  shew  a  justification  of  the  taking  through  the  streets  to  cepttheas- 

llie  police  office,  and  that  therefore  the  plaintiff  was  entitled  -""^^  ^t  ^^^ 

.  rr«        •  plaintiff: — 

to  recover  damages  in  respect  thereof.     The  jury  found  a  Held,  that  the 

verdict  for  50/.  damages.     In  the  early  part  of  this  term,      emided  tT* 

recover  da- 

Maule  moved  for  a  new  trial.     The  learned  chief  justice  ^npr^ontlent, 
was  wrong  in  directing  the  jury   that  the  plaintiff  might 
recover  in  respect  of  the  taking  to  the  police  office.     That 
was  matter  of  excess,  and  in  order  to  enable  the  plaintiff  to 
recover  in  respect  of  it,  should  have  been  replied  by  way  of 
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Upon  issue 
taken  on  a 
plea  of  son 
assault  do* 
mesne,  it  is 
necessary  to 
prove  an 
assault  com- 
mensurate 
with  the  tres- 
pass sought  to 
be  justified. 
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new  assignment.  Under  de  injuriA^  the  plaintiff  could  not 
recover  for  this  excess.  \Williams,3.  Your  general  repln 
cation  puts  in  issue  all  the  facts  of  the  plea.  Now,  in  that 
plea^  there  is  a  statement  of  an  assault  by  the  ptaintifiF  oa 
the  defendant,  in  the  presence  of  a  policeman,  which  state* 
ment  is  necessary  to  justify  all  the  trespasses  coBiphined 
of  in  the  declaration,  except  the  mere  removing  out  of  die 
house.  You  failed  in  proving  that.  Was  not  this  good 
ground  for  the  plaintiff  having  damages  i  Lord  Demium, 
C.  J.  I  acted  upon  the  ground  which  my  brother  mentions.] 
It  is  not  denied  that  the  plaintiff  shewed  a  right  to  recover 
damages — as  far  as  the  question*  depended  upon  them- 
deme — for  the  assault  may  not  have  been  commensunrte 
with  the  justification ;  but  the  argument  now  submitted  to 
the  Court  is,  that  upon  the  pleadings,  the  plaintiff  vras 
debarred  from  recovering  for  this  excess,  for  that  it  ought 
to  be  replied.  [lAttledale,  J.  The  observations  of  the 
judges  in  Cockcroft  v.  Smith(a),  amount  to  this,  that  nnder 
the  plea  of  son  assault  demesne,  the  defendant  must  shew 
an  assault  by  the  plaintiff  commensurate  with  the  act  com- 
plained of  by  the  plaintiff.  According  to  what  is  there 
saidy  you  cannot  sustain  your  plea  of  son  assault  demesne, 
unless  you  shew  a  commensurate  assault.]  That  is  so,  bot 
the  defect  cannot  be  taken  advantage  of  unless  the  plea  be 
properly  replied  to.  [Littledale,  J.  I  admit  that  the  prac* 
tice  is  with  you.]  In  The  Six  Carpenters*  case  (fr), — [Lii^ 
tledale,  J.  That  case  does  not  at  all  turn  upon  the  manner 
of  pleading.]  Excess  is  affirmative  matter,  and  must  be 
averred  by  replication.  Upon  these  pleadings  the  plaintiff 
was  entitled  to  judgment  for  the  whole  matter  or  none. 
{^Williams,  J.  The  defendant  having  failed  to  prove  all  the 
facts  in  the  plea,  which  were  necessary  to  justify  the  tres- 
pass complained  of,  is  not  the  plaintiff  entitled  to  damages  f 
Can  you  make  it  a  ground  of  complaint,  that  the  part  of 
the  trespass  which  was  in  fact  justified,  was  withdrawn  by 
the  learned  judge  from   the   consideration  of  the  jury} 

(a)  1  Salkeld,  G41.  {b)  8  Co.  Rep.  140. 


Rkece 
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Lord  Dtnman,  C.  J.  There  are  clearly  two  distinct  sets  of        1835. 

fMrts  complaiDed  of,  and  two  distinct  parts  of  the  justifi- 

Citioii.     The  possession  of  the  house  was  a  justification  of         '^ 

one  only,  and  therefore  in  respect  of  the  other,  which  was       "^^ylor 

^  ...  ^^^  another. 

Bot  justified,  the  plaintiff  was  entitled  to  damages.]     It  was 

all  done  at  once,  and  constituted  but  one  trespass — not 

justified  to  the  fiill  extent,  it  is  admitted— but  still  it  was 

but  one  act  of  trespass.     [Littledale,  J.  Yon  are  bound  to 

prove  the  whole  of  the  allegations  in  your  plea,  or  so  much 

of  them  as  constitutes  a  defence  to  the  action.    This  you 

kave  Allied   to   do.      Williams,  J.    Spilsbury  v.  Mickle-' 

thwaii€{a)  decides,  that  where  two  facts  are  pleaded,  which 

are  equally  of  themselves  defences  to  the  action,  proof  of 

9ne  b  sufficient.    But  Jiere,  the  assault  which  you  failed 

tar  prove,  was  a  necessary  part  of  the  defence.     You  have 

not  supported  your  plea.     Littledale,  J.  It  was  incumbent 

9m  yott  to  prove  the  assault,  in  order  to  shew  that  you  were 

warranted   in  imprisoning  the  plaintiff.    Until  you  have 

proved  the  allegation^  in  the  plea,  you  cannot  raise  the 

qiestion  of  excess.] 

Per  Curiam —  Rule  refused. 

(fl)  1  Taunt.  146. 


an 


In  the  matter  of  Oliver. 

A  Rule  had  been  obtained,  calling  upon  Mr.  Oldaker,  an  Where 
attorney  of  this  Court,  to  shew  cause  why  the  paper-writing  oi,'ja^^^  fJom 
Hade  by  him,  and  signed  by  Anne  Oliver,  should  not  be  p"  aged  lady, 

in  the  absence 

delivered  op  to  be  cancelled,  and  M*hy  he  should  not  pay  ^f  yy^j,  ^ttor- 

the  costs  of  the  application.  ney,  her  signa- 

ture to  a  pa- 

From  the  affidavits  upon  which  the  rule  was  obtained,  it  per  whereby 

she  agreed  to 
abandon  a  judgment  in  ejectment,  obtained  by  her  by  default  of  the  tenant  in  posses- 
nofly  and  to  uJow  the  question  of  title  to  be  fairly  tried  as  between  her  and  the 
attorney's  client,  landlord  of  the  tenant  in  possession, — the  Court  compelled  him  to 
pYe  up  the  instrument  to  be  cancelled. 
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1835.  appeared  that  Mrs.  Oliver,  having  brought  an  ejectment  td 
^'^^^^'^^  recover  a  small  piece  of  land,  lying  between  a  part  of  her 
Oliver  estate  and  a  common  highway,  obtained  judgment  by  de- 
fault,  and  issued  a  writ  of  possession.  Mrs.  Oliver*s  pro- 
perty was  entirely  managed  by  an  agent,  and  he  gave  in- 
structions for  the  commencement  of  the  action,  and  managed 
it  with  little  communication  with  Mrs.  Olher,  who,  it  waa 
stated,  had  not  even  been  informed  of  the  result. 

Mrs.  Oliver  in  her  affidavit  stated  that  she  was  seventy- 
five  years  of  age,  and  that  on  the  5th  of  July  two  gentle- 
men called  upon  her  at  the  residence,  of  her  sister,  one 
of  whom  was  Mr.  Oldaker,  the  other  Mr.  Woodwetrdf 
the  steward  of  Sir  John  Sebright;  that  one  of  them  said 
they  had  called  respecting  the  piece  of  land,  the  boundary 
of  her  farm,  and  that  they  thought  it  better  to  let  the  depo- 
nent know  that  there  were  proceedings  taking  place  in  £avonr 
of  Sir  John  Sebright,  who  claimed  to  be  entitled  to  the 
piece  of  land  as  lord  of  the  manor  of  Battenhall;  that 
deponent  had  really  no  claim  to  it,  and  that  she  cottM 
not  retain  it,  and  that  it  would  be  putting  deponent  to  terj 
great  expense,  and  asked  her  if  she  would  not  give  it  up ; 
if  not,  that  the  proceedings  could  not  be  delayed  beyond 
deponent's  answer  that  evening.  That  deponent,  being 
taken  by  surprise,  and  very  much  agitated,  proposed  to 
them  to  go  to  her  solicitor,  but  Mr.  O.  objected  that  they 
could  not  M'ait  there  whilst  she  went  for  that  purpose;  that 
she  then  promised  to  go  to  her  solicitor  as'Carly  as  eight 
o*clock  on  the  Monday  morning  following;  to  which  Mr.  O. 
answered  that  would  be  too  late,  for  he  had  to  write  to 
London  the  next  day,  as  the  judges  were  to  hear  it  before 
they  set  off  on  their  circuit.  That  deponent  being  veiy 
reluctant  to  give  them  any  answer  without  advice,  and 
hesitating  to  do  so,  they  said  "we  see  you  are  cautious: 
we  do  not  wish  to  lead  you  into  any  thing  wrong.**  That 
Mr.  O.  then  took  some  paper  out  of  his  pocket,  and  depo- 
nent having  furnished  him  with  pen  and  ink,  he  wrote 
something  to  the  effect,  as  deponent  believes,  that  depo 
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oeQt  consented  to  give  up  the  proceedings  as  to  the  land         1835. 
recovered  in  the  action  of  ejectment.     Mr.  O.  then  said,      ^^ 
that  if  she  chose  to  proceed  again^  the  paper  she  had  signed       Oliver. 
would  not  prevent  her.     That  fearing  the  expense  of  law 
proceedings^  and  not  knowing  further  the  purport  of  the 
paper,  she  signed  it. 

It  appeared  from  other  affidavits,  that  Messrs.  Bedford 
and  Pidcock,  attorneys  to  Mrs.  Oliver,  had  demanded  that 
the  paper  so  signed  by  her  should  be  given  up  to  them  by 
Mr.  Oldaker,  but  that  he  had  refused  to  do  so.  Mr.  TF. 
and  Mr.  Oldaker  knew  at  the  time  of  their  going  to  Mrs. 
Oliver's,  that  Messrs.  Bedford  and  Pidcock  were  her  attor- 
neys, but  no  intimation  of  any  intention  to  obtain  Mrs. 
Otiver*a  signature  to  the  paper  in  question  was  at  any  time 
igiyen  to  them,  nor  had  they  ever  received  notice  of  any 
application  to  set  aside  the  proceedings  in  the  action  of 
ejectment 

Affidavits  in  opposition  were  sworn  by  Messrs.  Oldaker 
and  Woodward^  and  by  Richard  Goodman,  (the  tenant  in  pos- 
session under  Sir  J.  Sebright^  and  others.  In  these  affida- 
vits strong  circumstances  were  stated  in  support  of  the 
claim  of  Sir  J.  Sebright  to  the  spot  of  ground  recovered 
by  Mrs.  Oliver,  and  the  following  facts  were  deposed  to. 
The  declaration  in  ejectment  on  the  demise  of  Mrs. 
Oliver  had  been  served  on  Goodman,  who  being  an  igno- 
rant man,  and  not  understanding  the  nature  of  the  paper, 
had  laid  it  aside,  and  had  never  mentioned  tlie  receipt  of  it 
to  Sir  J.  S.  or  to  any  other  person.  Mr.  Woodward  acci- 
dentally discovered  that  the  spot  of  ground  had  been  reco- 
vered in  the  ejectment  by  Mrs.  Oliver,  and  he  then  gave 
iastruclions  to  Mr.  Oldaker  to  take  measures  for  setting 
aside  the  judgment,  and  to  let  in  Sir  J,  Sebright  to  defend 
the  action.  Mr.  Oldaker  in  consequence  prepared  affidavits 
to  ground  a  motion  to  the  Court,  and  went  to  Worcester, 
in  the  neighbourhood  of  which  the  spot  of  ground  was 
situate,  with  the  intention  of  obtaining  from  Goodman  the 

VOL.  IV.  II 
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1835.  particulars  of  the  facts  relative  to  the  senrice  8u:.  of  the 
^"^"""^^^  declaration^  so  as  to  enable  him  to  complete  the  affidaYits. 
OLivBft.  Oldaker  there  met  Woodward,  and  they  being  at  that  time 
unable  to  find  Goodman,  went  together  to  Mrs.  OUver,  nbo 
was  then  at  the  residence  of  her  sister  near  Worcester. 
In  reply  to  questions  put  to  her  by  Woodward,  Mrs.  Otiver 
said  that  she  had  always  thought  that  the  land  did  not 
belong  to  her,  and  had  told  her  attorney  so«  but  that  she 
had  been  adtised  to  bring  the  ejectment.  Woodward  tbea 
told  Mrs.  Oliver,  that  he  had  directed  Oldaker,  the  attorney 
for  Sir  J.  S.,  to  take  measures  for  bringing  the  questioo  as 
to  the  right  to  the  land  to  a  fair  investigation,  and  that  be 
had  come  over  to  obtain  affidavits  to  ground  an  applicatioii 
to  the  Court  to  set  aside  the  proceedings,  which  must  be 
done  immediately,  and  the  papers  sent  to  London  on  the 
following  day,  lest  the  judges  should  be  leaving  town  for 
their  circuits.  Mrs.  Oliver  then  again  told  Woodward  tbat 
she  considered  that  the  land  did  not  belong  to  her;  that 
she  would  rather  not  go  to  law,  as  she  had  no  money  to 
spend  in  law ;  and  that  if  it  would  prevent  further  pro- 
ceedings, she  would  write  Woodward  a  note,  or  give  him  a 
memorandum  that  the  proceedings  then  taken  by  her 
should  go  for  nothing,  and  that  Goodman  should  be  con- 
sidered as  still  in  the  possession  of  the  land,  the  same  as 
he  was  before  the  ejectment  was  brought.  Oldaker  then 
observed,  that  if  Mrs.  Oliver  thought  proper  to  make  any 
such  arrangement,  it  would  of  course  be  without  prejudice 
to  any  claim  she  might  have  had  prior  to  the  ejectment. 
Mrs.  Oliver  did  not  propose  to  go  to  Worcester  to  take  the 
advice  of  her  solicitor,  either  on  that  day  or  on  the  follow- 
ing morning,  but  she  stated  that  she  should  see  him  either 
on  the  Monday  or  the  Tuesday  following.  Mrs.  Oliver 
said  she  certainly  considered  the  case  a  hard  one  upon  Sir 
J.  5.,  and  expressed  her  willingness  to  adopt  the  course 
proposed,  and  immediately  procured  a  pen  and  ink  and 
asked  Woodward  to  express  what  she  should  write.     Wood' 


HILARY  TERM,  V  WILL.  IV.  476 

ward  then  requested  Oidaker  to  draw  out  a  proper  memo-  i8d5. 
raodum^  which  he  accordingly  did.  This  memoraodum,  ^*^^v-^ 
(set  out  in  the  affidavit,)  which,  after  having  been  read  aod  Quvkr 
approved  by  Mrs.  Oliver,  was  signed  by  her,  was  in  sub- 
stance as  follows : — That  the  declaration  served  on  Good- 
man,  the  judgment  obtained  thereon,  and  the  writ  of  pos- 
session issued,  should  be  rescinded;  and  that  Goodman 
ahoald  remain  tenant  to  Sir  /.  5.  as  theretofore  ;  and  that 
the  title  to  the  premises  should  be  adjudged  and  determined 
without  reference  to  the  proceedings  which  Mrs.  Oliver 
thereby  agreed  to  abandon.  Mrs.  Oliver  did  not  appear  at  all 
agitated  or  taken  by  surprise.  No  observation  was  made 
by  either  Woodward  or  Oidaker  as  to  Mrs.  Oliver's  being 
eaotioua,  or  of  their  leading  her  into  any  thing  wrong;  nor 
did  Oidaker  refer  to  any  papers  which  he  had  with  him, 
until  Mrs.  Oliver  had  herself  proposed  to  give  the  note  or 
memorandum  before  stated,  which  she  did  voluntarily  and 
witbont  any  persuasion  on  the  part  of  either  Woodward  or 
Oidaker.  If  Mrs.  Oliver  had  not  made  this  arrangement, 
it  was  Oldaker's  intention  to  have  gone  the  same  evening 
to  Goodman's  house,  for  the  purpose  of  obtaiuing  from 
him  the  requisite  affidavit.  Oidaker^  when  called  upon  to 
(pve  up  the  paper  to  Bedford  and  Pidcock,  had  offered 
Co  shew  it  to  them,  or  give  them  a  copy  of  it,  if  they 
required  it. 

FoUetty  S.  G.  and  F.  Kelly y  in  shewing  cause  against  the 
rale,  brought  the  facts  of  the  affidavits  in  upposition  to  the 
notice  of  the  Court. 

jR.  V.  Richards  supported  his  rule. 

Lord  Denman,  C.  J. — I  think  that  this  rule  ought  to 
be  made  absolute.  Here  is  an  attorney  going  with  a  paper 
in  his  handwriting,  to  which,  in  some  way  or  other,  he 
obtains  the  signature  of  this  old  lady ;  by  which  she,  having 

I  I  2 
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1835.  recovered  in  an  action  of  ejectment  and  obtained  a  writ  of 
^^"^'^^^  possession,  acknowledges  that  she  has  no  right  to  the  land, 
Oliver.  although  she  says  that  in  a  short  time  she  shall  have  an 
opportunity  of  consulting  her  attorney.  The  practice  of 
the  officers  of  this  Court  would  be  very  impure  and  often 
fraudulent,  if  we  permitted  things  of  this  sort  to  be  done. 
Certainly  the  attorney  on  the  other  side  ought  to  have  been 
consulted,  and  without  that  I  think  the  party  ought  not  to 
have  been  asked  to  sign  the  paper. 

LiTTLEDALE,  J. — I  am  of  the  same  opinion.  I  do  not 
think  it  was  a  very  correct  thing  for  an  attorney  to  go  to  an 
old  woman  and  get  her  to  sign  a  paper  of  which  she  did 
not  probably  understand  a  word.  How  was  it  to  be  ex- 
pected that  she  could  exercise  any  judgment  upon  it? 

Williams,  J. — I  am  of  the  same  opinion.  It  does  not 
appear  to  me  to  be  at  all  clear  that  this  woman  had  not  a 
real  claim  to  this  small  strip  of  land,  and  at  all  events,  if 
this  case  was  capable  of  explanation,  it  might  have  been 
explained  on  her  making  a  primA  facie  case  in  the  eject- 
ment. There  was  no  pretence  of  any  collusion  on  her  part 
with  Gaodmati,  and  that  being  the  case,  this  old  woman  of 
seventy-five  signs  this  paper,  of  which  she  probably  did  not 
understand  a  word,  and  certainly  not  the  effect. 

Rule  absolute. 
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1835. 

Perring  V.  Kymer. 

OLLETT,  S.  G.  applied  to  have  a  rule  nisi  to  set  aside  Upon  a  state- 
*l  award,  which  he  bad  obtained  the  day  before,  drawn  up  ™thM  liThfid 
upon  reading  an  additional  affidavit  which  had  not  yet  moved  for  a 
en   sworn,  but  which  it  was  intended  to  obtain  if  the  aside  an  award 

C5ourt  would  grant   the  application.     He  had  made  the  ""/^^'^  *  ™**'. 

**  .      ,     ■^■^  taken  Aupposi- 

moUon  for  the  rule  nisi  m  the  idea  that  the  affidavit  (the  tion  that  an 

substance  of  which  had  been  stated  to  him)  was  sworn,  and  ™;^J?«  ^I*. 

'  '  posing  to  cer* 

Under  this  impression  he  had  mentioned  to  the  Court  certain  tain  facts  had 
of  the  facts  intended  to  be  deposed.  the  CourTon 

the  day  afler 

TJTx  4-^TT  'It'll         •  .     granting  a  rule 

LxfTd  JJenman,  C  J. — I  certamly  thmk  that  there  is  nisi,  gave  leave 

.  good  reason  to  abide  by  the  general  rule,  that  the  affidavits  ^^^  ^^^  ^ 

must  all  be  prepared  at  the  time  of  making  the  motion  to  as  upon  read- 

the  Court.     However,  if  your  affidavit  is  made  and  filed  j^fyi^t"  on  con- 

to-Dight  it  may  perhaps  do  (a).  dition  that  it 

should  be 
*  sworn  on  that 

The  other  Judges  concurring,  same  evening. 

Leave  given. 

(«)  The  rule  would  be  drawn  motion   was  originalljf  made,  as 

tip  as  having  been  pronounced  on  otherwise  the  rule  would  appear 

Uie  day  on  which  tlie  affidavit  was  to  have  been  granted  before  the 

Sworn,  not  as  having  been  pro-  Court  had  any  ground  for  so  acting. 
Dounced  on  the  day  on  which  the 


The  King  v.  The  Inhabitants  of  Axbridge. 

On  appeal,  an  order  by  which  Richard  Hooper  was  re-  j^^  holding 
moved  from  Axbridge  to  Chappie  Allerton,  Somerset,  was  over  for  twenty 
quashed,  subject  to  the  following  case  : —  ?or*^^eare  d^*^ 

terminable  on  lives  at  a  nominal  rent,  who,  at  the  commencement  of  such  holding  over, 
falsely  asserts  that  one  of  the  cettcux  que  vies  is  alive  but  omits  to  pay  the  reserved 
rent,  is  not  an  adverse  possession  barring  the  entry  or  ejectment  of  the  reversioner. 

So,  although  the  reversioner  has  notice  of  the  cesser  of  the  term  and  grants  a  fresh 
lease  to  aaomer  person,  who  neglects  to  enter  for  more  than  twenty  years. 
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gained  a  settlement  either  by  virtue  of  residence   on  an         1835. 
estate  acquired  by  adverse  possession,  or  by  residing  on     _ ,    ^ 
property  which   had  come  to  his  wife  as  tenant  to  Lord  v. 

Weymouth  by  virtue  of  the  will  oi  Ann  Wolf.  ^  axS^e.''^ 

1.  As  to  the  adverse  possession.    There  has  been  pos-  i^  Yxx^i  point. 
^Kession  for  fifty  years  without  any  acknowledgment  of  the  Adverse  pos- 
^itle  being  in  any  one  else.     The  observation  made  by  Ann 
IVolf,  at  the  time  of  making  her  will^  can  scarcely  be  re- 
Igarded  as  an  acknowledgment  of  title ;  nor  can  the  fact  of 
Joseph  Wolffs  having  claimed  to  hold  on  the  ground  that  a 
life  in  the  lease  of  1732  was  in  existence,  operate  to  prevent 
the  possession  from  being  considered  adverse ;  for  in  all  cases 
«f  adverse  possession  there  is  something  like  a  false,  claim 
<if  title  held  out.     In  Doe  d.  Foster  v.  Scott  {a),  copyhold 
lands  were  granted  to  A,  for  the  lives  of  herself  and  B.,  and 
in  reversion  to  C: — J.  died  having  devised  to  B.,  who 
entered  and  kept  possession  for  more  than  twenty  years : 
On  his  death  C.  brought  ejectment.     It  was  held,  that  the 
action  was  barred  by  the  Statute  of  Limitations  (6).     That 
case  is  very  similar  to  this.     Here,  the  possession  com- 
menced in  17B4.     At  that  time  all  the  cetteux  que  vies 
were  dead.     The  question  is,  when  did  the  title  of  Lord 
Weymouth  accrue  ?     Certainly  at  the  time  when,  as  Lord 
Weymouth  himself  states,  the  first  lease  expired.     At  all 
events  the  possession  since  the  death  of  Joseph  Wolf  has 
been  adverse,  and  that  possession  has  been  for  more  than 
twenty  years.     It  appears,  from  the  finding  of  the  sessions 


(a)  7  Dowl.  &  R^l.  190;  4  Barn. 
k  Cresffw.  706. 

(k)  This  decision  |iroceeded  on 
the  ground  that  as  there  can  be 
oo  general  occupant  of  a  copyholdy 
B.  took  no  estate,  and  that  there- 
fore C's  right  of  entry  accrued 
immediate^  on  the  death  of  A. — 
But  the  reason  why  there  can  be 
no  general  occupant  of  a  copy- 
hold, is  stated  to  be,  that  the  free- 
bold  is  in  the  lord,  who  is  entitled 


to  enter  upon  the  death  of  tenant 
pur  auter  vie,  and  hold  during  the 
life  of  cettui  que  vie*  Ven  v. 
HotDell,  1  Roll.  Abr.  5tl;  and  6 
Vin.  Abr.  t'Ule  Copyhold,  (P.)  pi. 
3;  Smart le  v.  Penhallow,  2  Lord 
Raym.  994, 1000,  and  1  Salk.  188. 
In  Doe  d.  Foster  v,  Scott,  therefore, 
C.*s  right  of  entry  could  not  have 
accrued  until  the  death  of  B.'^But 
this  point  was  not  presented  to 
the  Court. 
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1835.         in  favour  of  the  appellants,  that  in  their  opinion  the  posses* 

^.    C^.      sion  was  adverse. 

The  KiKo  Tr    T     4  !/•  • 

v.  II.  \{  Ann  Wolf  was  in  as  tenant,  and  not  by  adverse 

A  ^'"uG*  possession,  her  interest  was  transmissible  by  will,  and  having 
Second  point:  ^cen  devised  by  her  to  her  daughter,  whom  she  also  ap- 
Right  to  reside,  pointed   her  executrix,  the   daughter   took  an  interest  aa 

tenant,  and  the  husband,  by  virtue  of  his  marital  right, 
gained  a  settlement.  The  question  upon  this  part  of  the 
argument  must  be,  whether  an  executor  who  has  not  proved 
the  will,  has  such  a  right  to  reside  on  the  estate  of  the  tes- 
tator as  gives  him  a  settlement.  In  Rex  v.  Horsley  (a)  it 
was  determined,  that  a  sole  next  of  kin  has  such  an  equitabk 
interest  in  a  leasehold  tenement  of  the  intestate  that  be 
gains  a  settlement  by  residing  forty  days  in  the  same  parish 
after  the  intestate's  death,  and  before  administration  granted 
to  him.  If  an  administrator  has  such  a  right  before  the 
granting  of  letters  of  administration,  k  fortiori  must  an  exe- 
cutor have  it  before  the  granting  of  probate ;  for  the  prin- 
ciple of  Rex  V.  Horsley  is,  that  if  a  party  has  the  exclusive 
right  to  call  on  the  Ecclesiastical  Court  to  clothe  him  widi 
the  legal  title,  and  he  resides  for  forty  days  in  the  parish,  he 
gains  a  settlement.  In  Rex  v.  Stone  {b)  it  was  held,  that 
the  executor  of  a  tenant  from  year  to  year  of  an  estate 
under  10/.  a-year,  may  gain  a  settlement  by  residing  on  it 
forty  days.  In  Rex  v.  Thruscross  (c)  the  Court  held,  that  a 
person  who  had  no  estate  either  at  law  or  in  equity,  but 
merely  a  right  to  reside  on  the  property,  might  gain  a  settle- 
ment in  respect  of  that  right.  An  executor  before  probate 
has  such  an  interest  in  the  estate  of  testator,  that  he  oiay 
receive  and  pay  money  and  do  a  variety  of  other  matters. 

Rogers  and  Moody  contrd. 
First  point.  !•  The  first  possessor  of  the  estate  is  Joseph  fVolf.     He 

claimed  to  hold  under  the  first  lease.  His  possession 
cannot  therefore  be  considered  as  adverse.  Doe  v.  Reed{d), 

(a)  8  East,  405.  (f)  /Jn/e,  iii.  284. 

(h)  6  T.  R.  295.  (d)  5  Barnw.  &  Alders.  232. 
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and  under  him  alone  could  the  pauper  claim.     Ann  WolJ\         1835. 
whose  possession  might  with  more  colour  be  said  to  have       '■^^^*"^^ 
been  adverse,  had  that  possession  for  sixteen  years  only.  ,,. 

The  estate  bequeathed  by  her  will  would  not  be  a  conti-  Inhabimnts  of 

*  1  r»i  AXBRJDOE. 

nuance  of  the  estate  of  her  husband.  There  was  no  adverse 
possession  until  1826.  In  Burtons  Compendium  to  the 
Law  of  Real  Property  (a), — when  treating  on  adverse  pos- 
session,— it  is  said,  **  On  this  subject  it  may  be  observed 
generally,  that  while  there  subsists  any  contract,  express  or 
implied,  between  the  parties  in  and  out  of  possession,  the 
possession  cannot  be  adverse."  Applying  that  doctrine  to 
this  case; — the  possession  o(  Joseph  WolfviSLS  not  adverse. 
The  lord  might  have  relied  on  the  possession  of  Joseph 
Wolf  in  an  action  against  himself  as  evidence  of  his  own 
seisin.  The  acknowledgment  by  Wolf  that  he  held  under 
the  lease,  would  prevent  the  operation  of  the  Statute  of 
Limitations,  Bailer's  Nisi  Prins{b).  The  first  fact  from 
which  a  tortious  ouster  can  be  inferred  is  the  making  of  the 
will;  and  even  that  is  accompanied  by  the  expression  that 
die  testatrix  had  heard  that  the  property  belonged  to  some 
one  else.  That  declaration  would  be  evidence  against  par- 
ties claiming  under  her.    Doe  v.  Pettett  (c). 

II.  Martha  Wolf  could  not  take  the  chattel  interest,  Second  puiac. 
as  no  probate  had  been  granted,  Rex  v.  Okeford  Fitz- 
paine  (d).  Rex  v.  Thruscross  was  the  case  of  a  surrenderee 
of  copyholds,  who  has  a  good  title  against  every  one  but 
the  lord(e).  In  Rex  v.  Stone  no  objection  as  to  the 
Want  of  probate  was  taken.  If  reliance  is  placed  on  a 
chattel  interest,  the  probate  must  be  produced.  Rex  v. 
Horsley  is  wholly  unlike  this  case,  as  Martha  Hooper  is 
not  stated  to  have  been  sole  next  of  kin.     This  branch  of 

(a)  Page  131,  pi.  410.  lord;    but    the   surrenderee    has 

(Jti)  B.  N.  P.  104.  no  estate  as  against  any  one  till 

(c)  5  Bamw.  &  Alders.  223.  admittance;  he  has  nothing  but 

(<Q  1  BarD.  &  Adol.  254.  a  title  to  admittance  as  against  the 

(e)  The  customary  heir  has,  be-  lord ;  as  against  all  the  rest  of  the 

lore  admittance,    a  valid    seisin  world  he  has  nothing. 

agaiost  all  the  world,  except  the 
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1835.        the  argument  offered  oo  the  other  side  b  based  upon  the 

lf^\7^      fallacious  assumption  t)f  the  existence  of  the  term. 
The  King  ^ 

V. 

^  aSLTdoI''^  Lord  Denman,  C.  J.— The  question  is,  whether  there 
is  any  proof  of  adverse  possession.  I  do  not  find  it  ex- 
pressly stated,  nor  do  I  find  any  facts  from  which  it  can  be 
properly  inferred.  A  lease  was  granted,  in  1732,  for  three 
lives,  to  Richard  Martin.  In  1 784,  it  is  supposed  that  the 
lives  are  at  an  end.  A  new  lease  is  then  granted  to  GilUugf 
and  he  pays  the  rent.  Wolf  claims  to  hold  under  the  first 
lease,  on  the  ground  that  one  of  the  cetteux  que  vies  is 
still  living;  and  he  does  so  hold;  yet  Gilling  pays  the  rent 
during  all  that  time  to  Lord  Weymouth.  It  cannot  be  said 
that  WolfhAA  under  any  other  claim  than  this, — that  the  first 
lease  was  in  existence.  Then  his  wife  held  the  property. 
What  proof  is  there  that  she  held  it  adversely  i  I  see  none ; 
i  and  even  if  she  had  claimed  to  hold  adversely,  there  was  not 

sufficient  length  of  time  to  create  a  title  by  adverse  posses- 
sion. There  is  no  case  which  would  warrant  us  in  holdiiig 
that  the  circumstances  which  occurred  here  amount  to  an 
adverse  possession;  and  therefore  I  think  that  the  Order  of 
Sessions  must  be  quashed. 

LiTTLEDALE,  J. — I  am  of  the  same  opinion.    In  1784 
Lord  Weymouth  (now  the  Marquess  of  BatK)  granted  a  lease 
to  Gilling.    At  that  time  Joseph  Wolf  was  in  possession. 
How  he  came  in  we  do  not  know ;  but  he  claimed  to  hold 
the  cottage  under  the  first  lease,  on  the  ground  that  one  of 
the  cetteux  que  vies  was  alive.     He  did  not  set  up  any 
adverse  claim.     He  must  be  presumed  to  have  held  under 
the  lease  to  the  time  of  his  death.     He  left  a  widow,  who 
continued  the  possession.     It  must  be  presumed  that  she 
continued  the  possession  in  the  same  way  as  Joseph  Wol 
had  done  before.     She  devises,  expressing  that  she  hf 
some  doubts  whether  it  did  not  belong  to  Gilling,  (but  ^ 
do  not  take  any  notice  of  that,)  and  appointed  her  daugb 


The  King 

V. 
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eiecutrn.  If  she  had  entered  by  abatement  (a),  and  made  tgss. 
a  will  of  it,  that  would  have  been  a  different  thing,  but  she 
does  not  do  so.  I  do  not  consider  that  her  daughter  ac- 
quired any  right  to  the  fee-simple.  She  appointed  the  Inhabicanto  of 
daughter  executrix,  but  the  daughter  took  no  interest  in 
any  term,  for  there  was  none  actually  existing  except  that 
which  was  in  Gillingy  for  the  old  lease  was  clearly  gone  in 
1784.  She  could  only  claim  in  continuation  of  the  estate 
which  her  mother  had. 

Williams,  J.  concurred. 

Order  quashed. 

(a)  Qaery,  '^  by  disseisin.^  Con-  could  be  acquired  only  hydmeidng 
aidering  the  widow  as  the  first  Lord  W^  unless  he  died  immedi- 
deforciant,  her  wrongful  freehold      atel^  before  the  deforcement. 


NoY  V.  Reynolds. 

Indebitatus  assumpsit  on  an  attorney's  bill.     A  re-  The  roaster, 
ference  of  certain  matters  connected  with  the  cause  had  "nee  to'him'of 
been  made  to  the  master  by  rule  of  Court.     Upon  the  certain  mat- 

tcrs  connected 

hearing  before  the  master,  affidavits  of  certain  persons  were  with  a  cause 
received,  and  the  viv&  voce  testimony  of  one  John  Druce  c?""®*  receive 

,  viva  voce  evi- 

(wfao  then  refused  to  make  an  affidavit),  was  tendered  to  but  dence,  unless 
rejected  by  the  master,  who,  after  adjournment,  finally  made  t^rizelf  so"to 
his  report  upon  the  matters  referred  to  him, — the  report  do  by  the  rule 
being  based  upon  the  affidavits  only.  or  a  judge's' 

order;  which 

Pollock,  A.  G.,  obtained  a  rule  to  shew  cause  why  the  made  pending 
matters  should  not  be  referred  back  to  the  master,  and  why  ^^^,  reference. 

\  "^       And  where 

he  should  not  now  receive  the  written  or  oral  testimony  of  upon  such  a 
John  Druce.     His  affidavit  stated  the  above  facts,  and  also  I!  a    ™     • 

'  viva  voce  evi- 

that  John  Druce  had  written  a  letter  in  which  he  alleged  that  dence  of  a  par- 
he  was  now  ready  to  make  an  affidavit  in  which  he  would  ^^  depose  by^ 
depose  to  certain  facts.  affidavit,  was 

tendered  and 
was  r^ected  by  the  master,  the  Court  refused,  after  the  master  had  made  his  report, 
to  refer  the  matter  back  to  him,  upon  tlie  ground  of  the  party  s  being  then  willing 
to  make  the  affidavits  which  he  had  before  refused  to  make. 


484  CASES  IN  THE  KING's  BENCH, 

1835.  Erie  and  Thomas  now  shewed  cause.      The  matter  has 

^"^y^"^      been  finally  disposed  of  by  the  master  upon  a  due  coosi- 

V.  deration  of  all  the  evidence  legally  brought  before  him. 

Reymolds.    j-Lo^  Denman,  C.  J.    (After  consulting  with  the  master.) 

The  master  says  that  it  is  not  the  practice,  upon  references 

of  matters  to  him,  to  receive  parol  evidence,  unless  the  rule 

of  the  Court  contains  an  express  direction  to  that  effect. 

There  is  no  such  direction  in  this  rule.] 

Pollock,  A.  G.,  contrsl,  submitted  that  there  was  no  rule 
that,  where  upon  references  by  this  Court  to  the  master  in 
relation  to  a  cause,  he  is  required  generally  to  inquire  into 
matters  connected  with  the  cause,  the  general  rule  of  law 
as  to  the  mode  of  receiving  evidence  should  not  apply. 

Lord  Denman,  C.  J. — This  matter  was  by  an  order  of 
this  Court  referred  to  the  master.  By  that  reference  the 
master  is  authorized  to  receive  affidavits,  but  not  viv&  voce 
evidence,  unless  the  Court  specially  empower  him  to  do  so. 
The  master  has,  in  this  case,  received  all  the  affidavits,  but 
has  refused  to  receive  parol  evidence,  in  the  belief  that  be 
had  no  authority  to  do  so.  The  party  who  now  applies  to 
the  Court  might,  whilst  the  matter  was  before  the  master, 
have  applied  to  a  judge  to  give  power  to  the  master  to 
receive  the  oral  testimony  of  this  person.  I  think  that  the 
master  has  done  right.  Then  comes  the  question,  whether, 
because  Druce  is  now  ready  to  make  an  affidavit,  perhaps 
in  accordance  with  the  master's  decision,  we  ought  now 
to  refer  the  matter  back  to  the  master?  I  think  not.  It 
ought  to  be  very  clearly  shewn  that  justice  requires  that  the 
matter  should  be  re-considered.  The  party  should  have 
armed  himself  with  the  proper  powers  at  the  time  of  the 
reference.  If  we  were  now,  because  a  party  who  before 
refused  to  make  an  affidavit  writes  to  say  that  he  will  now 
do  so,  and  that  such  and  such  is  the  statement  which  he 
will  make,  to  refer  the  matter  back  to  the  master,  we  should 
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be  doing  that  which  would  tend  to  keep  litigation  open  in 

a  highly  improper  and  disreputable  manner. 

Not 

V. 

LiTTLEDALEy  J. — The   master  acted   in   the   common     R^^wolto. 
coarse;  and  there  is  no  reason  for  referring  the  matter  back 
to  him  now. 

Williams,  J.,  Concurred. 

Rule  discharged. 


GosBELL  V.  Archer. 

Assumpsit  on  a  sale  by  auction  of  an  estate  to  the  Upon  a  sale  of 

phuntiff.  claiming  the  amount  of  the  deposit  paid,  the  moiety  *?°^  ^^  *?*^" 

t        ^       J   ^       -J    •  t  r  .  .       .        tion,  a  written 

of  auction  duty  paid,  interest,  and  expenses  of  investigating  contract  is 

the  title ; — with  counts  for  money  lent,  money  paid,  money  had  *'^^i?  ^ 
and  received,  for  interest,  and  on  an  account  stated.     Plea,  whose  sigoa- 
Ae  general  issue.     At  the  trial  before  Lord  Denmafi,  C.  J.,  edl>y*the  auc- 
atGuildhall,  in  February,  1 834,  the  following  facts  appeared,  tioneer's  clerk. 
The  defendant  being  mortgagee  and  trustee  for  sale,  di-  ness|  J.  N,** 

rected  the  property  in  question  to  be  put  up  for  sale  by  T^®  ^}^^^ 

*^     *^      -^  t^  ^  "^  *^  ^   also  signs  a  re- 

Mr.  Mills,  at  the  Auction  Mart  in  London.     The  property  ceipt  for  the 

was  accordingly  put  up  for  sale  on  the  29th  of  August,  th^oig"^  r 

1832,  subject  to  certain  printed  particulars  and  conditions  duty,  and 

of  sale,  amongst  which  were  the  following.  p^yg  q^^j.  ^^ 

*'The  highest  bidder  shall   be   the    purchaser,   and   a  deposit  to  the 

vendor,  whose 
attorney  sub- 
trauently  writes  to  the  attorney  for  the  purchaser  that  they  cannot  make  out  a  market- 
able Utie,  and  that  they  advise  the  purchaser  to  relinquish  his  purchase.     Held,  that  the 
vendor  was  not  bound  by  the  contract. 

Upon  the  abandonment  of  an  unwritten  contract  for  the  sale  of  land,  on  defect  of 
title,  the  deposit  money  and  money  paid  by  the  purchaser  to  the  auctioneer  for  the 
purchaser's  moiety  of  tne  auction  duty,  may  be  recovered. 

But  expenses  of  investigating  the  title  cannot  be  recovered  without  proof  of  a  written 
contract  binding  on  the  vendor;  nor  interest  upon  the  deposit  (a). 

Whether  a  signature  by  J.  N,y  who  is  authorized  to  sign  a  contract  as  agent  for  one 
of  the  parties  to  a  sale  of  land,  thus,  **  Witness  J.  N**  will  be  sufficient  to  bind  the  prin- 
cipal where  there  is  no  other  signature  to  which  these  words  can  be  referred  as  attesting 
sacb  ngnatare,  gtutre, 

(a)  TIdi  action  wm  probably  commenced  before  the  3  &  4  WilL4,  c.  42,  came  into  operation, 
as  otlicriviie  it  would  have  been  competent  to  the  jury,  under  sect.  28,  to  give  interest  on  the 
deposit 
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moiety  of  the  auction  duty  shall  then  be  paid  by  him :" — 
''  Every  purchaser  shall  immediately  pay  down  a  deposit  of 
twenty  per  cent,  into  the  hands  of  the  auctioneer,  and  sign 
an  agreement  for  payment  of  the  remainder  to  the  vendors, 
on  or  before  the  29th  day  of  September  next^  at  which 
time  the  purchases  are  to  be  completed,  and  the  respective 
purchasers  are  to  have  possession."  '' Within  twenty-one 
days  of  the  day  of  sale  the  vendors  shall,  at  their  own 
expense,  prepare  and  deliver  an  abstract  of  their  title  to 
each  purchaser,  and  deduce  a  good  title  to  the  lots  sold.** 

The  plaintiff  was  the  highest  bidder  for  lot  2,  described 
as  a  freehold  estate^  comprising  a  dwelling-house,  &c.»  for 
400/.  He  paid  the  deposit  of  20/.  per  cent,  and  a  moiety 
of  the  auction  duty^  and  receipts  were  given  for  the  same. 

"  Auction  Mart,  99th  Aug.  183S. 
"£80 

"  Received  of  Mr.  Henry  Goibell,  eighty  pounds,  in  part  pay- 
ment of  deposit  and  half  duty  on  property  purchased  by  him  this  day,  as 
per  agreement  (a) 

<'For  Mr.  MilU,  Joteph  Ne 


"  £5 :  t6t.  Bd. 

''Received  of  Mr.  Henry  GosbeUf  five  pounds  sixteen  shillings 
and  eight  pence,  the  deposit  due  on  the  purchase  of  lot  2  at  Mr.  MiUii 
sale  on  the  S9th  August,  at  the  Auction  Mart. 

<<  For  Mr.  Mills,  Joteph  Nemrnan." 

Newman  was  MilWs  managing  clerk,  and  had  authority 
from  him  to  give  such  receipts. 

The  plaintiff  also  signed  the  following  agreement  on  the 
back  of  the  particulars  and  conditions  of  sale : — 

"  Auction  Mart,  29th  Aug.  1832. 

^'  Lot  2.  I  have  this  day  become  the  purchaser  of  &c. 
mentioned  in  the  within  particular,  at  400/.,  and  have  paid 
into  the  hands  of  Mr.  John  Mills  80/.  as  deposit  and  in  part 
payment  of  the  purchase  money,  and  also  SL  \  65.  8d.,  being 
one  moiety  of  the  auction  duty  ;  and  I  do  agree  to  pay  the 


(a)  There  is  nothing  to  connect  this  receipt  with  vjxy  particular  agree- 
ment. 
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vendors  the  remainiDg  sum  of  320/.  od  the  29th  day  of  Se[>- 
tember  next,  and  in  all  respects  to  fulfil  on  my  part  the  within 
conditions.  Witness  my  hand  this  Sgth  day  of  August, 
I8S2. 

Witness,  Joseph  Newman.  Henry  Gosbell*' 

150/.  was  paid  by  Mills  to  Messrs.  Browne,  solicitors,  as 
agents  for  the  defendant,  and  as  part  of  the  deposit  money 
paid  upon  the  various  lots  sold. 

SdJoly,  1833.  Messrs.  Browne,  as  the  attorneys  for 
the  vendor,  wrote  to  the  attorney  for  the  plaintiff,  as  foU 
lows: 

**  Archer  and  othen  and  Go$belL 

**  We  had  better  admit  that  we  cannot  make  out  oar  tide 
to  this  property  as  freehold,  so  as  to  render  it  marketable, 
and  if  therefore  your  client  will  not  take  it  as  it  appears  on 
the  abstract,  the  better  way  will  be  for  him  to  relinquish 
his  purchase, — and  we  presume  we  must  pay  your  charges, 
which  we  trust  will  not  be  much,  and  yon  can  then  return 
OS  our  abstract. 

^  We  wish  for  your  client's  immediate  determination,  as 
we  mean  finally  to  settle  this  long-standing  affair." 

No  saiBcient  title  has  ever  been  made  to  the  property, 
fn  addition  to  the  deposit  and  the  moiety  of  auction  duty, 
tbe  plaintiff  claimed  6/.  19$.  8^.  for  interest  thereon,  and 
30/.  1  Is.  9d.  for  expenses  incurred  by  him  in  investigating 
the  title,  and  in  endeavouring  to  get  the  purchase  com- 
pleted. 

The  plaintiff  obtained  a  verdict  for  85/.  l6f.  8c/.,  being 
80/.,  the  amount  of  the  deposit,  and  5/.  l6s.  8^.,  the  moiety 
of  tbe  aucUon  dnty,  on  the  count  for  money  had  and  re- 
ceived, and  the  defendant  had  a  verdict  upon  the  other 
counts.  Leave  was  given  to  the  plaintiff  to  move  the  Court 
to  increase  the  damages  by  adding  the  amount  of  the  ex- 
penses, viz.  30/.  11 5.  9,d.y  and  6/.  195.  ^d.  for  interest.  A 
rule  nisi  accordingly  was  afterwards  granted,  with  leave  to  the 
parties  to  state  a  case  for  the  opinion  of  the  Court.  The  facts 
were  accordingly  stated  in  substance  as  above,  in  a  special  case. 
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in  which  the  question  submitted  was,  whether  the  plaintiff 
was  entitled  to  recover  the  30/.  llf.  2<f.y  and  6/.  195*  Bd. 

Pollock,  A.  G,,  for  the  plaintiff.  It  has  never,  since  the 
decision  of  Wilde  v.  Fort  (a),  been  doubted  that  if  a  ven- 
dor fails  to  shew  a  clear  title,  the  vendee  has  a  right  to 
recover  the  deposit,  interest,  and  expenses  incurred  in  the 
investigation  of  the  title.  The  only  question,  therefore, 
which  can  arise  is,  whether  there  is  in  this  case  a  valid  coo- 
tract  of  sale  under  the  statute  of  frauds,  so  as  to  constitute 
the  relation  of  vendor  and  vendee.  Undoubtedly  the.  con- 
tract which  was  signed  by  the  plaintiff  was  not  signed  by 
the  defendant  himself  in  person:  and  tlie  question  must 
therefore  be,  whether  the  signature  by  Joseph  Nevman  is 
sufficient,  either  by  reason  of  a  previous  authority  or  of  a 
subsequent  recognition,  to  satisfy  the  statute.  Tire  fiict  of 
his  having  signed  in  the  character  of  witness  is  not  of  itself 
material.  In  Sugdeh's  Law  of  Vendors  and  Purchasers (6), 
it  is  said  '*  If  the  party  know  the  contents  of  the  agreement, 
a  subscription  as  witness  is  sufficient.*'  Newman,  it  cannot 
be  doubted,  was  fully  aware  of  the  contents  of  the  agree- 
ment which  he  had  thus  signed  as  a  witness.  In  Coles  v. 
Trecothick  (c),  the  clerk  to  the  seller's  agent  signed  thus : 
''  Witness  E.  P.,  for  Mr.  S.,  agent  for  the  seller,**  (d)  and 
this  was  held  sufficient  under  the  statute  of  frauds. 

Then  was  Newman  clothed  with  sufficient  authority  to 
sign  for  the  defendant?  Jdills  was  undoubtedly  agent  to 
the  seller,  and  might  have  signed  for  him ;  and  Newman,  as 
his  clerk,  must  be  taken  to  have  been  authorized  to  act  for 
him  in  the  matter.  But  supposing  that  there  was  no  pre- 
vious authority,  (and  perhaps  it  must  be  admitted  that  Nem- 


(a)  4  Taunt.  334. 

(6)  Sugd.  V.  &  P.  7th  ed.  90, 
9th  ed.  101 ;  citing  Wdford  v. 
Beazeli/,  3  Atk.  503,  and  refer- 
ring to  9  Ves.  251. 

(c)  9  Ves.  '^34 ;  1  Smith,  233. 

{d)  Here  the  words  plainly  in- 


dicated that  E.  P.  was  not  a/lef<- 
ing  an  act  done  by  another,  no 
such  act  being  mentioned,  but 
was  expressing  his  own  assent  to 
the  contract,  as  sub-agent  for  the 
vendor.      Vide  poU,  492  (a). 
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man  ■.  could  not,  at  the  time  of  signing,  have  bound  the 
defendant :)  there  was  a  subsequent  recognition  by  the  de- 
fendant, which  had  reference  back  to  the  time  of  signing,  so 
aa  to  make  the  contract  good  under  the  statute  of  frauds* 

If  ji,y  entirely  without  authority^  makes  a  contract  in 
writing  for  the  purchase  of  goods  by  jB.,  and  JB.  subse- 
quently ratifies  the  contract  by  parol,  such  ratification 
renders  ^.  an  agent  suflSciently  authorized  to  make  the 
cootract  under  the  statute  of  frauds ;  Maclean  v.  Dunn  (a), 
Soa$nes  v.  Spencer  (b).  It  would  therefore  appear  from 
these  two  cases,  that  a  ratification  by  parol  is  sufficient 
Now  here,  Newtnan  signs  also  receipts  for  the  deposit,  which 
money  is  paid  over  to  Messrs.  Browne,  the  agents  of  the 
vendor.  The  receipt  of  money  goes  far  beyond  any  verbal 
ratification.  In  addition  to  this,  the  contract  was  ratified 
by  the  letter  written  by  Messrs.  Browne,  wherein  they  ad- 
mit that  there  had  been  a  sale  to  the  plaintiff  which  they 
were  unable  to  complete,  and  acknowledge  a  consequent 
liability  to  pay  the  charges  of  the  plaintiff's  attorney. 
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Thenger,  contra.  It  is  admitted  by  the  plaintiff  that 
the  signature  of  a  clerk  to  the  auctioneer  is  not  binding, 
mileas  there  be  evidence  of  the  vendor's  assent.  This  was 
decided  by  Coles  v.  Trecothick  (c).  The  defendant,  on  his 
part,  admits  that  a  subsequent  assent  is  equivalent  to  a  pre- 
vious authority.  The  question  therefore  is  simply  whether 
there  has  been  any  subsequent  ratification.  It  has  been 
contended  that  the  ratification  was  made  first  by  the  receipt 
of  money;  and,  secondly,  by  the  letters  of  Messrs.  Browne. 
The  receipt  of  money  was  not  sufficient  for  this  purpose. 
The  signing  of  the  receipt  by  the  auctioneer's  clerk  was 
done  in  the  character  of  agent  of  an  agent,  and  the  receipt 
of  the  money  by  the  defendant,  (supposing  that  to  be  the 


(a)  4  BiDgb.  732 ;    1  Moore  & 
Payne^  761. 
lh),\  Dowl.  &  Ryl.  3!?. 

VOL.  IV.  K  K 


(c)  Suprcl,  488.    And  see  Blore 
V.  Sutton,  3  Merir.  237. 
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fact,  whicli  is  not  blear,)  cam  in  no  way  whatever  be  re- 
garded as  a  recognition  of  authority  in  the  clerk  16  lAgn  a 
eoBtract  for  the  defendant 

If  the  receipt  by  an  agent  be  sofficienty  then  in  all  those 
cases  where  the  auctioneer  receives  a  deposit  the  contract 
woold  be  ratified.  The  receipt  of  money  is  not  safficient>«-^ 
the  ratification  must  be  in  writing.  Then  as  to  the  sup- 
posed ratification  by  letter.  It  is  impossible  that  this  letSsr, 
written  by  tn  agent,  can  amount  to  a  recognition  by  the 
principal.  It  is  clear  that  under  the  statute  of  frauds  jrou 
cafnnot  pray  in  aid  any  parol  evidence,  except  as  to  the 
authority  of  the  agent.  In  these  letters  there  is  nothing  to 
shew  what  die  property  was,  and  parol  evidence  must  there* 
fore  be  given  as  to  the  property  which  is  the  suiiject-natter 
of  the  contract.  [Lord  Denman,  C.  J.  The  arguoBeot  is» 
that  the  letters  set  up  the  authority  of  the  party  who  signed 
the  contract.]  It  is  attempted  to  make  the  letter  of  the 
agent  set  up  the  authority  of  the  clerk  to  the  auctioneer,  m$ 
agent  to  the  vendor.  In  Boy  dell  v.  Drumfnand(a)  it  w«s 
held,  that  a  signature  by  the  defendant  in  a  book,  entitled 
"  Shakespeare's  subscribers; — ^Their  signatures,"  which  did 
not  refer  to  a  printed  prospectus  which  contained  the  terms 
of  the  contract,  but  which  was  delivered  at  the  time  to  the 
subscribers  to  the  Boydell  Shakespeare,  could  not  be  coo* 
nected  with  the  prospectus  so  as  to  take  the  case  out  of  the 
statute  of  frauds.  And  the  reason  was,  that  such  connec- 
tion could  only  be  established  by  parol  evidence.  In  diis 
case  all  that  is  said  is, ''  We  had  better  admit  that  we  can- 
not make  out  our  title  to  this  property  as  freehold."  The 
letter  has  no  closer  reference  to  the  contract  than  the  book 
of  subscribers'  names  in  Boydell  v.  Drummond, 

Pollock,  A.G.,  in  reply.  If  this  be  not  a  written  contract 
binding  upon  the  parties,  what  right  has  the  plaintiff  to 
recover  the  deposit  ?  If  a  letter  be  written  containing  the 
terms  of  a  contract,  and  a  letter  is   returned  in    answer 


(a)  11  East,  142. 
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aMentiog  to  the  terms,  the  two  may  be  conuected  by 
paixrf,  and  may  be  given  in  evidence  as  forming  a  contract. 
So  here,  the  letter  and  agreement  may  be  connected  and 
given  in  evidence.  In  Boydelt  v.  Drummond  there  was 
no  reference  to  any  prospectus.  In  the  ktter  in  this  case 
both  parties  are  named,  and  it  is  apparent  from  it  that 
io  abstract  has  been  delivered,  and  that  a  purchase  had 
been  made.  The  particulars  of  sale  shew  the  subject- 
■latter  and  terms  of  the  contract,  and  the  letter  relinquishes 
that  contract.  These  two  documents  shew  a  contract  and 
a  recognition  of  it. 
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Lord  Den  MAN,  C.J. — This  is  an  action  to  recover 
back  the  deposit  and  moiety  of  auction  duty  paid  at  an 
attction,  interest,  and  expenses  of  investigating  a  title,  where 
the  defendant  had  sold  an  estate  to  which  he  could  not 
make  out  a  good  title.  The  plaintiff  has  a  verdict  for  the 
dq>osit  and  moiety  of  the  auction  duty.  In  order  to  see 
whether  or  not  he  is  entitled  to  recover  the  interest  and  the 
eipenses  of  investigating  the  title,  an  agreement  is  resorted 
to  which  is  within  the  fourth  section  of  the  statute  of 
ftands, — which  says  **  that  no  action  shall  be  brought  upon 
aay  ccmtract  or  sale  of  lands,  tenements,  or  hereditaments, 
or  any  interest  in  or  concerning  them,  unless  the  agreement 
Upon  which  such  action  shall  be  brought,  or  some  memo- 
randum or  note  thereof,  shall  be  in  writing,  and  signed  by 
tiie  party  to  be  charged  therewith  (ci),  or  some  other  person 
tbereuDto  by  him  lawfully  authorized."     It  is  quite  clear 


(«)  Under  these  words  it  has 
been  considered  sufficient  to  shew 
tbe  sigDature  of  the  party  against 
^hom  thcr  contract  is  sought  to  be 
caforced;  so  that  where  a  con- 
tract between  A.  and  JB.  is  signed 
by  A.  only,  it  is  competent  to  B. 
to  repudiate  the  contract  or  to 
oompel  its  execution  by  A.  at  his 
election.     It  seems,  however,  to 


be  questionable  whether  the  real 
meaning  of  the  legislature  may  noc 
have  been  to  require  the  signature 
of  every  person  who,  before  the 
statute,  would  have  been  a  party 
"  to  be  charged,"  i.  e.  "  liable  to 
be  charged"  with  the  contract. 
And  see  Ferrer  v.  Oven,  1  Mann. 
&  Ryl.  222 ;  7  Bam.  &  Cressw. 
427. 
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1835.        that  in  the  first  instance  there  was  no  such  agreement,  or 
^T'^'^'*'^      any  memorandum  or  note  thereof,  signed  by  the  party,  or 

\j  OS  n  r>  I<  X< 

v.  by  any  person  by  that  party  previotisly  thereunto  lawfully 

Archer,  authorized;  but  it  is  contended  that  there  is  a  subsequent 
act  of  a  party  lawfully  authorized,  equivalent  to  the  act  of 
the  party  himself,  which  recognizes  that  agreement  and 
ratifies  it,  and  thereby  ratifies  the  agency  of  the  party  who 
signs  it.  Maclean  v.  Dunn  shews  that  where  a  party  rati- 
fies the  contract  afterwards,  he  thereby  ratifies  the  i^ency 
of  the  party  making  the  contract.  But  then  the  questioo 
is,  whether  this  case  can  be  said  to  go  to  that  extent  i 

Here,  there  is  the  signature  of  a  person  not  as  party  or 
agent,  but  as  a  witness.  I  confess  I  should  wish  to  have 
some  clear  and  decisive  authority  to  shew  that  such  a  signa- 
ture could  bind  the  party  in  any  other  character  than  that  of 
witness.  Lord  Eldon  says,  in  Coles  v.  Trecothick  (a),  (what 
was  not  necessary  for  the  decision  of  the  case)  that  ''where 
a  principal  or  person  to  be  bound  signs,  what  be  cannot  be, 
as  witness,  he  cannot  be  understood  to  sign  otherwise  than 
as  principal"  (6).  1  must  own  that  this  appears  to  me  to  be 
open  to  much  doubt.  A  party  who  was  merely  required 
to  attest  the  execution  as  a  witness,  might  be  drawn  in  to 
become  what  he  never  contemplated,  a  party  to  a  contract 
of  which  he  was  ignorant.  It  appears  to  me  this  has  never 
been  decided  in  any  case,  and  I  should  pause  before  I 
adopted  that  dictum.  But,  supposing  it  were  possible  that 
a  party  could,  by  signing  as  a  witness,  be  bound  as  a  prin- 
cipal, the  question  is,  whether  there  is  that  ratification 
which  is  necessary  to  shew  that  the  signing  party  had  aa- 
thority  to  sign  on  behalf  of  this  defendant.  With  regard  to 
the  letter  referred  to,  it  is  possible  that  the  party  writing^ 
that  letter  may  have  been  totally  ignoratU  of  the  particular:-^ 
of  any  contract,  although  he  might  know  that  there  existes*^ 

(a)  Suprh,  488.  his  signature  would  be  altogvckxr 

(h)  Where  a  principal  signs  as  nugatory,  if  it  were  not  inteodec/ 

"  witness/'  and  there  is  no  act  of  to  testify  his  autnt  to  the  amtrtKi. 

any  other  person  to  be  attested,  Vide  suprd,  488  ((/). 
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some  contract  which  could  not  be  carried  into  effect,  and         1835. 
therefore  he  might  justly  presume  that  the  charges  which 
had  been  incurred  must  be  paid  by  his  client.   Would  it  not      ^  v, 
be  letting  in  all  the  mischief  which  the  statute  of  frauds     ^*cher. 
was  designed  to  prevent,  if  this  letter  were  to  be  considered 
as  a  ratification  binding  the  party  to  all  the  particulars  of 
such  a  contract  ?     This  letter  is  not  a  ratification  of  the 
agreement,  but  an  abandonment  of  it,  and   was  written 
merely  from  a  prudential  view  of  the  whole  matter,  without 
reference  to  the  terms  of  the  contract  at  all. 

LiTTLEDALE,  J. — I  am  entirely  of  the  same  opinion. 
Although  the  plaintiff  is  entitled  to  recover  the  deposit,  it 
:doe8  not  follow  that  he  can  recover  the  expenses  of  investi- 
gating the  title,  and  interest  on  the  money  due  to  him.  The 
two  claims  stand  on  different  grounds.  The  plaintiff  is 
tntitled  to  recover  the  deposit  money,  because  that  is  money 
•ctaally  paid  by  the  plaintiff  to  the  defendants  upon  the 
biih  that  the  contract  should  be  performed,  and  the  receipt 
•of  which  bis  agent  had  acknowledged ;  and  therefore  when 
he  disclaims,  by  his  agent,  the  intention  or  ability  to  carry 
that  contract  into  effect,  he  holds  the  money  in  his  hands 
without  consideration,  and  is  bound  to  return  it ;  and  if  he  do 
not,  it  can  be  recovered  as  money  had  and  received.  But  the 
question,  whether  the  plaintiff  is  entitled  to  recover  anything 
for  investigating  the  title,  and  the  interest  of  the  money 
due,  is  a  very  different  one.  For  this  purpose  the  plaintiff 
-mvst  shew  that  the  defendant  entered  into  a  valid  contract, 
whereby  he  had  stipulated  to  make  a  good  title  to  the  plain- 
tiff. This  is  proposed  to  be  done  by  putting  various  things 
together.  The  first  matters  brought  forward  are  two  re- 
ceipts, signed  by  Newman,  who  was  clerk  to  the  auctioneer. 
The  case  states  that  the  clerk  had  authority  to  give  the 
receipts,  that  is,  because  this  would  be  in  the  ordinary 
course  of  business.  The  auctioneer  is.  the  person  who 
receives  the  deposit  money,  and  his  managing  clerk  would 
be  the  person  through  whose  hands  the  money  would  go, 
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and  therefore  he  is  strictly  the  person  to  give  the  receipt 
Then  the  next  thing  produced  is  a  contract  for  a  purchase, 
signed  by  GosbeU,  in  which  the  amount  of  the  purchase- 
money  is  mentioned,  and  the  property  is  sufficiently  ascer- 
tained by  a  reference  to  the  particulars  of  sale,  upon  the 
back  of  which  that  contract  is  written.  There  is  a  cooft- 
plete  execution,  by  the  plaintiff^  of  a  contract,  which  in 
itself  is  sufficient  to  satisfy  the  statute  of  frauds.  Then 
it  is  contended  that  the  signature  of  Newman  is  sufficient 
to  bind  the  defendant;  for  that  being  the  clerk  of  the 
auctioneer,  who  is  one  of  the  agents  for  the  principal,  be 
must  be  considered  as  having  signed  it  on  account  of  the 
principal.  I  do  not  find  that  any  such  rule  is  laid  down 
by  Lord  Eldon  in  Coles  v.  Trecothick.  He  says,  it  is  true, 
that  where  a  principal,  or  party  to  be  bound,  signs  what 
he  cannot  be  a  witness  to,  he  cannot  be  understood  to 
sign  his  name  otherwise  than  as  a  principal;  and  there- 
fore if  a  party  who  is  to  be  bound  signs  it  as  a  witness, 
he  must  be  understood  to  sign  it  as  a  principal,  for  as  a 
witness  he  ought  not  to  sign  it.  Now  the  signature  in 
that  case  was  thus — "  Witness  £.  Phillips,  for  Mr.  Smith, 
agent  for  the  seller.**  Therefore  though  the  person  signing 
ill  that  case  calls  himself  a  witness,  it  is  evident  that  be 
could  not  have  signed  as  such,  since  he  signed  for  another 
person ;  and  it  was  the  same  thing  as  if  he  had  signed 
merely,  "  jE.  Phillips,  for  Mr.  Smith,  agent  for  the  seller.'' 
That  is  therefore  a  different  case  from  this,  in  which  New- 
man does  not  appear  on  the  face  of  the  instrument  to  sigu  in 
any  other  character  than  as  a  witness.  This  case  does  not 
appear  to  me  to  fall  within  the  rule  laid  down  in  Coles  v. 
Trecothick, 

Then  it  is  said  that  the  letter  of  Messrs.  Browne,  aban- 
doning this  purchase,  is  to  be  treated  as  a  ratification  of 
what  has  been  done  previously.  A  ratification  of  what  i  I 
do  not  see  what  it  is  to  ratify.  There  is  nothing  to  ratify 
but  Newman^  receipt  of  the  money.  It  cannot  ratify 
Newman's  having  signed  his  name  as  clerk  to  the  agent;  for. 
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iu  my  opinioDy  that  stature  by  Newman  is  not  a  signing  a^ 
an  agent,  but  as  a  witness.  And  beisides,  the  letter  (sup- 
posing that  it  were  considered  as  having  reference  to  the 
property  in  question)  is  an  abandonmeni  of  the  contract, 
and  could  by  no  means  operate  as  a  ratifkation  of  a  con- 
tract, which,  without  a  ratification,  was  imperfect,  and  not 
in  compliance  with  the  statute  of  frauds.  Newman^s  re- 
ceipt of  the  money  does  not  appear  to  me  to  amount  to 
anything  towards  recognizing  or  admitting  that  the  agree- 
ment was  binding. 
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Williams,  J. — I  am  of  the  same  opinion.  I  observed 
that  |Mr.  Attorney-General  assumed  that  NevDman,  at  the 
time  of  signing  the  instrument,  was  cognizant  of  the  con- 
toits  of  that  document.  Neither  by  internal  evidence,  nor 
by  any  allusion  apparent  on  the  face  of  the  document  itself, 
it  there  an}'thing  whatever  to  shew  that  there  was  any  such 
knowledge ;  and  to  shew  by  parol  that  he  had  that  know- 
ledge, would  be  one  of  the  mischiefs  which  the  statute  was 
intended  to  prevent. 

With  regard  to  the  other  point, — as  to  the  receipt  for  the 

money  by  the  auctioneer  having  been  signed  by  that  same 

witness, — ^that  seems  to  me  to  come  to  nothing,  because  that 

ivas  an  act  in  the  mere  ordinary  course  of  business,  on  a 

mie  by  auction  at  the  mart.     Therefore  the  question  comes 

to  this, -whether  or  not  the  letter  of  Brow  fie,  the  attorney,  in 

which  he  admits  the  inability  of  the  vendor  to  make  out  a 

marketable  title,  and  proposes  that  the  plaintiff  should  re- 

-^Unqinsfa   his  purchase,   implies  that  every   preceding  step 

up  to  that  time  had  been  so  taken  as  to  bring  the  case 

within  the  statute  of  frauds,  and  to  make   it  a  contract 

which  might  by  law  be  enforced.      It  does  seem  to  me 

that  it  would  be  making  strained  inferences  indeed,  if  we 

were  to  say  that  by  that  letter  it  was  intended  to  say  that 

NewMun,  the  clerk  of  the  auctioneer,  was  the  agei^t  of  the 

defendant  in  this  case,  authorized  to  sign  this  agreement, 

not  as  a  witness,  but  as  an  agent  on  behalf  of  one  of  the 
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parties;  because  I  perfectly  agree  that  except  there  be 
something  to  shew  that  the  term  '^  witness"  was  there  by 
mistake,  and  that  really  he  was  agent  for  a  party  to  the 
contract,  it  is  impossible  to  say  that  this  could  be  a  signa- 
ture by  him  as  a  party,  or  agent  of  a  party. 


Verdict  for  the  plaintiff  upon  the  counts  formoney 

had  and  received ; 
for  the  defendant  upon  the  other  counts. 


A  declaration 
in  assumpsit 
stated  chac 
A,  owed  the 
plaintiflTS/l, 
and  plaintiff 
had  a  lien  on 
goods  of  il.; 
that  defend- 
ant, in  con- 
sideration that 
plaintiflT  would 
abandon  such 
lien,  promised 
to  see  him 
paid  the  said 
5/.  within 
three  months. 

Averment, 
that  the  plaiii- 
tiff  abandoned 
his  lien. 

Plea:  that 
the  promise 
was  a  special 
promise  to  an- 
swer for  the 
-"-Kt  and  de- 


Clancy  v.  Piooott. 

Assumpsit.    The  declaration  stated  tliat  one  Afcioiv 
was  indebted  to  the  plaintiff  in  5/.,  and  that  the  plaintiff  had 
in  his  possession  goods  and  chattels  of  Mvore  of  the  value  of 
20/.,  holding  the  same  as  security,  and  having  a  lien  thereon 
for  the  payment  of  the  said  debt;  that  in  consideration  of 
the  premises,  and  that  the  plaintiff,  at  the  request  of  the 
defendant,  would  relinquish  and  give  up  the  possession  and 
custody  of  the  goods  and  chattels  so  held  as  aforesaid  to 
Moore,  and  would  abandon  and  forego  his  lien  thereon,  the 
defendant  undertook  and  promised  the  plaintiff  to  see  .him 
paid  the  said  sum  of  5/.  within  three  montlis  from  that  time. 
The  declaration  then  averred,  that  the  plaintiff,  confiding  in 
the  promise  of  the  defendant,  gave  up  the  possession  of  thf 
goods  to   Moore,   and   abandoned    his   lien  thereon,  wa 
alleged  a  breach  by  the  defendant  of  his  promise  and  ui 
dertaking,  aud  that  the  5/.  still  remained  due  and  unpaid 
Pleas:  first,  the  general  issue;  secondly,  that  the.  si 

-  Kilt  that  there  was  no  agreement  in  writing  stating  the  consadera^ 
-*^'*tned  in  a  certain  memorandum  in  the  following  for 
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*po8ed  promise  and  undertaking  in  the  declaration  mentioned,  i8S5. 
was  a  special  promise  to  answer  for  the  debt  and  default  of 
another  person,  to  wit,  Moore^  and  that  no  agreement  in 
respect  of  or  relating  to  the  supposed  promise  or  cause  of 
action  in  the  declaration  mentioned,  or  any  memorandum 
or  note  thereof,  wherein  the  consideration  for  the  said  spe- 
cial promise  was  stated  or  shewn,  was  in  writing  and  signed 
hjf  the  defendant,  or  by  any  other  person  by  him  thereunto 
hwfblly  aothorizedi  according  to  the  form  of  the  statute  in 
such  case  made  and  provided ;  and  further,  that  the  sup- 
posed undertaking  and  promise  in  the  declaration  men- 
tioned was  and  is  contained  in  a  certain  memorandum  in 
^writing,  signed  by  the  defendant,  and  which  was  and  is  as 
follows,  (that  is  to  say,) 

"  Mr.  Clancy,  March  6,  1832. 

"  Sir,  I  hereby  agree  to  see  you  paid  within  three 
months  from  date  hereof,  the  amount  of  51.,  due  to  you  on 
account  of  Mr.  George  Af oore,  junior,  of  Sheffield. 

"  John  W.  Piggott:' 

The  plea  concluded  with  a  verification,  &c. 

The  plaintiff  demurred  to  the  second  plea,  and  assigned 
the  following  causes  of  demurrer : — that  the  plea,  in  stating 
that  the  promise  in  the  declaration  mentioned  is  contained 
in  the  memorandum  in  that  plea  set  forth,  is  argumentative, 
inasmuch  as  a  sufficient  consideration  for  the  promise  is 
set  forth  in  the  declaration,  but  no  consideration  or  promise 
whatever  is  stated  in  the  memorandum  in  the  second  plea 
mentioned,  and  that  the  plea,  instead  of  such  a  statement, 
should  have  denied  positively  the  making  of  the  promise 
and  undertaking  in  the  said  first  count  mentioned, — and 
also  that  the  plea  neither  confesses  and  avoids,  nor  traverses 
or  denies  the  matters  in  the  declaration  mentioned,  and  for 
that  there  is  no  occasion  that  such  promise  and  undertaking 
as  that  in  the  declaration  mentioned,  should  be  in  writing, 
and  signed  by  the  defendant,  or  by  any  person  by  him 
'thereunto  lawfully  authorized  according  to  the  said  statute 
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or  otberwUe,  aod  that  it  is  not  a  promise  or  undertaking  to 
answer  for  the  debt  and  default  of  another  person^ 
Joinder  in  demurrer. 

Austifif  in  support  of  the  demurrer.  The  most  material 
question  raised  by  the  plea  is,  whether  the  promise  men- 
tioned in  the  declaration  is  a  promise  to  answer  for  the 
debt  and  default  of  another  within  the  statute  of  firauds^-^ 
for  such  it  is  by  the  plea  alleged  to  be.  Thb  distindioo 
pervades  all  the  cases  upon  the  subject, — that  where  the 
new  promise  is  merely  collateral  to  and  in  affirmance  of  the 
old  promise,  it  is  within  the  statute,  and  should  be  in  writ* 
ings  but  not  where  it  is  made  upon  a  new  comuderaHomm 
All  the  cases  upon  the  subject  are  collected  fai  a  note  to 
I  Evanses  Statutes,  212.  In  Buckmyr  v.  DarnalUa)  the 
case  was,  that  the  defendant,  in  consideration  that  the 
plaintiff  at  his  request  would  lend  and  deliver  (locaret  et 
deliberaret)  to  one  Joseph  English,  a  gelding  of  the  plain- 
tiff's, for  the  purpose  of  riding  to  Reading,  undertook  and 
promised  the  plaintiff  that  he  and  English  would  re-deliver 
the  horse.  After  much  argument,  it  was  determined  that 
this  promise  was  within  the  statute,  for  that  inasmuch  as 
English  might  have  been  charged  in  detinue  on  the  bail- 
ment, which  was  the  consideration  for  the  promise  of  the 
defendant,  that  promise  was  merely  collateraL  In  BullerU 
N.  P.  281,  it  is  questioned,  whether  the  fact  of  the  under- 
taking's being  collateral  or  not  is  the  true  criterion ;  and  it 
is  stated  that  a  promise  to  answer  for  the  debt  of  another, 
though  upon  a  tiew  consideration,  is  within  the  statute; 
but  all  the  cases  appear  to  proceed  upon  the  distinction 
which  has  been  adverted  to.  In  Jones  v.  Cooper  (6),  Mat' 
son  V.  Wharam(c),  and  other  cases,  in  which  the  courts 
have  held  the  promises  to  be  within  the  statute,  there  were 
mere  naked  promises  to  pay  the  debts  of  third  parties  by 
persons  upon  whom  no  duty  was  previously  thrown.     Here, 


(a)  9  Lord  Raym.  1085. 
(6)  Cowper,  227. 


(c)  2  T.  R.  80. 
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there  it  altogether  a  new  consideration,  viz.  the  abandon- 

meat  bj  the  plaintifif  of  the  lien  which  he  then  had,  and 

cannot  now  recover,  upon  the  goods  of  Moore.     In  IVU-* 

Hams  V.  Leper  {a)  it  was  held,  that  a  promise  to  the  land* 

lord  of  a  third  party,  to  pay  the  rent  of  such  third  party,  if 

the  landlord  would  desist  from  distreining»  need  not  be  in 

writing.    That  case  is  less  strong  than  the  present;  for 

here,  tbe  consideration  was  the  abandoning  a  lien  upon 

goods  already  in  the  possession  of  the  plaintiff;  whereas 

there,  tbe  consideration  was  only  the  abstamagfrom  taking 

posseasion.     An  auctioneer  employed  to   sell  goods  on 

preBiises  in  respect  of  which  rent  was  in  arrear,  who,  upon 

tbe  landlord's  applying  for  his  rent,  verbally  promised  to 

pay,  was  held  to  be  liable  upon  that  promise;  Bampton  ▼. 

Paulin  (b),  Edwards  v.  Kelly  (c).    The  landlord's  right  of 

distress  upon  the  goods  of  his  tenant,  is  quite  atmlogous 

to  the  lien  possessed  by  the  plaintiff  in  this  case.     Where 

a  tradesman  having  goods  of  his  creditor  in  his  possession, 

ttpon  which  he  has  a  lien,  parts  with  those  goods  upon  tbe 

promise  of  a  third  party  to  pay  the  demand,  such  promise 

Was  held  not  to  be  within  the  statute  of  frauds;  Uouldiich 

¥.  Milne  (d).    That  case  is  not  distinguishable  from  the 

principal  case,  either  in  the  facts  or  in  principle;  and  the 

Judgment  of  Lord  Eldon  is  strictly  applicable  here.     Cast'- 

ding  V.  Aubert{e)y  in  which  all  the  former  cases  are  brought 

to  the  notice  of  the  Court,  is  to  the  same  effect.     Barrett 

V.  Trussell{f)  ^nd  Thomas  v.  Williams{g),  may  also  be  re^ 

ferred  to  as  illustrating  the  distinction  between  a  collateral 

undertaking  and  a  promise  founded  on  a  new  consideration. 

Id  Mr.  Seijt.  Williams'B  note  to  Forth  v.  Stanton  {h),  tbe 

cases  are  for  the  most  part  cited,  and  it  is  said,  "  But  where 

the  promise  is  founded  upon  some  new  consideration,  suffi* 
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{h)  4BiDgh.  2*64;  12  B.Moore, 
497. 

(c)  6  Maule  &  Selw.  204. 

(d)  SEsp.  N.  P.C.  86. 


(e)   2  East,  325. 
(/)4TauDL  117. 
(g)  10  Bam.&  Cressw.  664. 
(A)   1  Wms.  Saund.  211  a. 
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1835.  cient  in  law  to  support  it,  and  is  not  merely  for  the  debt 
of  another,  such  an  undertaking,  though  in  effect  it  be  to 
answer  for  another  person,  is  considered  as  an  original 
promise,  and  not  within  the  statute.** 

.  Blackbume,  contrd.  The  question  is  not,  as  has  been 
assumed  by  the  argument  for  the  plaintiff,  whether  the  de- 
claration unanswered  is  sufficient;  but  whether  the  facts 
stated  in  the  plea,  and  which  are  admitted  by  the  demurrer, 
constitute  an  answer  to  the  action.  If  this  action  had  been 
brought  before 'the  promulgation  of  the  new  rules,  the 
general  issue  would  have  been  pleaded;  and  if  at  the  trial 
the  instrument  set  out  in  the  plea  had  been  produced,  the 
want  of  consideration  apparent  upon  that  instrument  would 
have  been  an  answer  to  the  action.  Under  Reg.  Gen. 
H.  T«  4  fVilL  4,  Assumpsit,  3,  it  is  ordered  that,  "  In  every 
species  of  assumpsit,  all  matters  of  confession  and  avoid- 
ance, including  not  only  those  by  way  of  discharge,  but 
those  which  shew  the  transaction  to  be  either  void  or  void- 
able in  point  of  law,  on  the  ground  of  fraud  or  otherwise, 
shall  be  specially  pleaded."  Under  this  rule  it  was  neces- 
sary, that  the  facts  intended  to  be  relied  on  for  the  defence 
should  be  set  out  in  the  plea.  They  have  been  so  set  out, 
and  the  truth  of  the  facts  has  been  admitted  by  the  demurrer. 
The  only  question  therefore  is,  whether  it  is  a  sufficient 
answer  to  shew  that  the  undertaking  of  the  defendant  was 
contained  in  a  written  memorandum,  suclv  as  is  set  out  in 
the  plea.  Now  it  is  requisite,  under  the  statute  of  frauds, 
not  only  that  the  promise  to  answer  for  the  debt  or  default 
of  another  should  be  in  writing,  but  also  that  the  written 
promise  should  state  a  valid  consideration;  and  where  upon 
the  face  of  such  an  instrument,  a  defective  consideration,  or 
none  at  all  is  stated,  evidence  cannot  be  resorted  to  for  the 
purpose  of  supplying  the  defect.  Saunders  v.  Wakefield{a) 
appears  to  be  quite  conclusive  of  this  case. 

(a)  4  Barn.  &  Alders.  595. 
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Ansiitt,  in  reply.  It  seems  to  be  admitted  thdt  the  argu- 
ment upon  the  declaration  is  good,  but  it  is  said  that  an 
agreement  is  set  out  in  the  plea,  which  is  admitted  to  be 
the  real  agreement  between  the  parties,  and  which  is  in- 
valid. The  demurrer  does  perhaps  admit  that  there  was 
such  an  agreement,  but  it  does  not  follow  that  there  was 
not  another  and  a  different  one.  [Lord  Denmati,  C.  J« 
The  plea  states  that  the  agreement  was  in  that  form.] 
Then  it  must  be  taken  as  if  the  question  had  arisen  at  nisi 
prius.  Evidence  may  be  given  to  prove  additional  matter 
not  inconsistent  with  the  facts  stated  in  the  written  under* 
taking.  Saunders  v.  Wakefield  does  not  apply;  for  in  that 
case  the  agreement  was  clearly  within  the  statute^  whereas 
here  it  is  denied  that  such  is  the  case.  In  3  Stark.  JEv: 
1049  (a),  it  is  laid  down,  '^  that  previous  or  cotemporary 
declarations  are  not  admissible  to  vary  the  terms  of  a  writ- 
ten agreement;  where,  however,  the  nature  of  the  subject- 
matter  does  not  require  the  agreement  to  be  in  writing,  al- 
though a  presumption  arises,  in  the  absence  of  proof  to  the 
contrary,  that  the  parties  expressed  in  writing  the  whole  of 
their  intention  in  respect  of  the  subject-matter,  and  intended 
the  wntten  terms  to  operate  as  an  agreement,  yet  that  pre- 
sumption may,  it  seems,  be  rebutted  by  express  evidence, 
that  what  was  so  written  was  intended  as  a  mere  memo- 
randum of  a  part  or  branch  only  of  a  more  general  agree- 
ment." And  this  distinction  is  recognized  by  the  Lord 
Chancellor  in  Peacock  v.  Monk  {a),  [Littledale,  J.  Here 
the  promise  is  prirn^  facie  within  the  statute.]  The  de- 
fendant ought  to  have  averred  in  his  plea,  that  there  was 
DO  other  consideration.  [Lord  Denman,  C.  J.  Supposing 
the  evidence  to  be  admissible,  ought  you  not  to  have  re- 
plied it  ?]  This  question,  it  is  said,  ought  to  be  considered 
as  if  the  matter  stated  in  the  plea  had  been  shewn^  accord- 
ing to  former  practice,  at  the  trial  under  the  general  issue. 
Now,  at  the  trial,  the  plaintiff  might  have  shewn  a  con- 
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1BS5«  sideratidn  abt  iBcoosktent  with  the  written  instrument. 
From  MUdmay's  case  (a),  and  Vernon's  case  {b),  it  appears 
that  a  party  may  aver  an  additional  consideration,  not  in- 
consistent with  the  statement  of  consideration,  even  in  a 
deed.  If  additional  coaaideration  may  be  proved,  k  fortiori 
must  evidence  be  admissible  to  shew  consideration,  where 
none  18  atated  in  the  deed  or  other  instrument 

Lord  Dbnman,  C.  J. — I  am  of  opinion  that  this  case 
cannot  be  distinguished  from  that  of  Saunders  v.  tVakffield. 
Though  there  the  agreement  was  set  out  by  the  plaintiff' ivk 
bis  replication  in  order  to  shew  that  a  written  agreement  was 
given  to  satisfy  the  statute  of  frauds,  yet  that  does  not 
appear  to  me  to  bind  the  plaintiff  more  than  his  adoption 
in  this  case,  (by  the  demurrer,)  of  the  statement  in  the  de- 
fendant's plea.  The  plaintiff  by  his  demurrer  admits,  as 
it  appears  to  me,  that  the  contract  which  the  defendant 
<lsscribe8  in  his  plea,  and  which  he  states  to  have  been 
made  in  writing  in  the  form  there  set  out,  is  the  real  con- 
tract between  the  parties. 

It  is  said  that  parol  evidence  may  be  received ;  but  it  is 
admitted  that  it  cannot  be  received  if  the  statute  requires  a 
written  agreement.  Now,  primi  facie,  the  contract  con- 
tained in  this  writing  is  one  for  which  the  statute  does 
require  a  written  agreement,  and  the  plaintiff  has  not  by 
any  kind  of  statement,  (and  probably  he  could  not  be 
permitted  to  do  so,)  made  any  difference  in  the  terms 
of  that  agreement.  It  therefore  appears  upon  the  re- 
cord, that  this  was  the  agreement  between  the  parties: 
and  as  there  is  no  consideration  stated,  it  falls  to  the 
ground. 

LtTTLEDALE,  J. — Every  thing  that  is  stated  in  these 
pleadings  is  also  stated  in  Saunders  v.  Wakefield.  The 
only  difference  is,  that  there  the  plea  stated  that  the  defend- 

(<i)  1  Co.  Rep.  175.  (6)  Fifth  Resolution,  4  Co.  Rep.  3  a. 
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ant's  undertaking  was  a  promise  lo  answer  for  the  'debt  and 
defaait  of  another  person,  and  that  there  was  no  agreement 
in  writing  stating  the  consideration  for  the  proinise,  signed 
bj  the  defendant,  according  to  the  statute,  and  the  refUca- 
Hon  set  out  what  the  agreement  really  was;  whereas  here  the 
wii0le  matter  stated  in  the  plea  and  replication  in  Saumien 
V,  Wakefieldj  is  set  oat  in  the  pku  alone,  and  admiUed  by 
ibe  plaintiff's  demurrer.  It  is  clear  to  me,  even  upon  the 
declaration  in  this  case,  that  thb  was  a  promise  to  pay  the 
debt  of  another  person,  notwithstanding  all  that  is  said 
about  the  lien  on  the  goods;  but  upon  the  construction  of 
the  statute  of  frauds,  it  has  been  held  that  if  there  be  a  new 
consideration  moving  from  the  plaintiff  to  the  defendant, 
though  it  is  a  promise  to  pay  the  debt  of  another  person,  it 
need  not  be  in  writing.  Upon  the  £ice  of  this  declaration 
tbeve  is  a  new  consideration,  which  prim&  facie  would 
appear  to  make  a  promise  in  writing  unnecessary.  But 
the  defendant  in  the  beginning  of  his  plea  avers  that  the 
promise  mentioned  in  the  declaration  is  a  special  promise 
to  answer  for  the  debt  and  default  of  another  person,  to 
wit,  Moore,  which  is  no  more  than  what  is  stated  in  the 
declaration  itself;  and  then  it  goes  on  to  state,  that  there 
was  no  agreement  relating  to  the  promise,  wherein  the  con- 
sideration for  the  promise  is  stated,  signed  by  the  defend- 
ant, according  to  the  statute  of  frauds.  And  upon  the 
construction  of  that  statute  it  has  been  held,  that  not  only 
the  promise  should  be  in  writing,  but  also  that  the  con^ 
MertUion  for  the  promise  should  appear  upon  the  face  of 
the  written  instrument  in  some  way  or  other,  either  in  direct 
terms,  or  in  such  a  way  that  you  can  fairly  infer  what  the 
consideration  was.  If  the  plea  had  stated  nothing  more, 
that  would  appear  to  be  a  sufficient  answer,  and  it  would 
have  lain  upon  the  plaintiff  to  have  shewn  what  the  agree- 
ment really  was.  But  the  defendant  goes  on  to  allege 
that  the  promise  was  and  is  contained  in  a  certain  memo- 
randum in  writing,  which  was  and  is  as  follows,  that  is  to 


503 


1835. 


504 


1835. 


Clancy 

V. 
PiGGOTT. 


CASES  IN  THE  KING  S  BENCH, 

say; — and  then  the  agreeftient  is  set  out  Now  Mr.  iit/s^tit 
objects  that  the  plea  should  have  averred  that  this  was  the 
only  agreement.  But  I  think  the  plea  sufficiently  identifiei 
the  agreement  set  out  with  the  promise  on  which  the  action 
is  brought.  The  plaintiff,  by  demurring,  admits  the  agree- 
ment to  be  as  set  out  in  the  declaration.  The  agreement, 
as  set  outy  does  not  contain  any  statement  of  a  considera- 
tion, but  is  a  naked  promise  to  pay,  and  that  being  the 
case,  it  appears  to  me  that  the  plea  is  a  sufficient  answer 
to  the  action. 


Williams,  J. — I  am  entirely  of  the  same  opinion.  The 
plea  in  this  case  is  precisely  in  the  same  form  as  that  in 
Saunders  v.  Wakefield^  which  was  held  by  the  Court  to  be 
a  good  and  sufficient  plea,  with  the  addition  that  the  plea 
on  the  present  occasion  sets  out  what  was  the  actual  memo- 
randum in  writing  which  was  signed  by  the  defendant. 
And  if  the  plea  would  have  been  good,  as  Saunders  v. 
.  Wakefield  shews,  if  it  had  stopped  at  the  allegation  of  there 
being  no  agreement  relating  to  the  promise  mentioned  in 
the  declaration,  in  which  the  consideration  was  stated  in 
writing,  signed  by  the  defendant,  according  to  the  meaning 
of  the  statute,  I  am  at  a  loss  to  discover  how  the  introduc- 
tion of  the  very  precise  memorandum,  upon  which  the  plea 
is  founded,  can  vitiate  the  plea.  It  appears  to  me  that  it 
most  assuredly  does  not,  and  that  the  undertaking  is  clearly 
within  the  meaning  of  the  statute  of  frauds.  I  think  that 
Saunders  v.  Wakejield  goes  the  length  of  disposing  of  the 
question. 

Judgment  for  the  defendant. 
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Bird  v,  Higginson. 

Assumpsit.     The  first  count  of  the  declaration  stated,  A  demise  in 
that  on  the  8th  of  August,  1833,  by  a  certain  agreement  norunderseal, 

made  between  the  plaintiff  and  the  defendant,  the  plaintiff  of  a  messuage, 

J       1  I    I      1  /•     1  1  t  **"d  ^"^^  *"^ 

agreed  to  let,  and  the  defendant  agreed  to  take,  a  messuage  f^ee  and  ex- 
situate  at  Dinas  Mowddy,  in  the  parish  of  Mallwyd,  Me-  elusive  licence 
rionethshire,  except  the  apartments  then  occupied  by  the  the  lessee,  his 
game-keeper  of  the  manor  thereinafter  mentioned,  together  [^^^'  |^"®" 
i?ith  the  use  of  the  furniture  then  being  in  the  said  messuage,  to  hunt,  hawk, 
and  full  and  free  and  exclusive  licence  and  leave,  to  and  for  ^^^  swyn,  in, 

the  defendant  and  his  friends,  same-keepers,  and  servants,  to  over,  and  upon 
X      .    t       I  ,  ,  .J  ,.  a  manor  of  the 

iuint,  hawk,  course,  snoot,  and  sport,  tn,  over,  and  upon,  all  lessor,  and  to 

that  the  manor  of  Dinas  Mowddy,  situate  in  the  parishes  of  fish  in  the 
Mallwjfd  and  Llanymowddy,  and  to  fish  in  the  ponds  and  waters  thereof, 
waters  thereof,   at  all  reasonable  times  during  the  term  ^^  b   arv'^ 
thereinafter  mentioned ;    to  hold  the  said  messuage,  right,  following,  at 
liberties  and  premises  thereby  agreed  to  be  let,  to  the  de-  j^  altogether  ' 
fendant,  his  executors  &c.,  until  the  1st  February  then  next,  void. 
at  the  rent  of  200/.     And  it  was  thereby  further  agreed,  where  a  count 

that  the  defendant  should  have  the  benefit  of  the  services  m  assumpsit  to 

recover  a  rent 
and  attendance  of  the  game-keeper  for  the  time  being  of  reserved  by 

the  manor,  and  of  the  servants  in  the  house,  without  con-  P**  ^  *^®!""!'/r 
'  'by  the  plaintiff 

tributing  towards  the  payment  of  their  wages,  and  that  the  to  the  defend- 
expense  of  preserving  the  game  and  warning  off  all  tres-  corporea"here- 
passers  should  be  borne  by  the  lord  of  the  manor.     And  ditament, 
the  defendant  thereby  agreed  to  pay  the  rent  of  200/.,  and  defendant  ac- 
to  quit  and  deliver  up  possession  of  the  messuage  to  the  ^^^^h  occu- 
plaintiff,  his   heirs   or  assigns,  immediately  after   the    1  st  such  demise, 
February.     Mutual  promises.     Averment,  that  the  plaintiff  jjj«  P*«»""ff 

then  let  to  the  defendant  the  said  messuage,  right,  liberties,  for  the  use  and 

occupation. 

But  where  a  count  upon  a  parol  demise  of  a  messuage  and  the  right  to  hunt  &c.  over 
a  manor,  stated  merely  that  the  defendant  entered  and  became  and  was  possessed  of  the 
messuage,  right,  liberties,  and  premises  so  to  him  granted  as  aforesaid:  Held,  that  the 
plaintiff  could  not  recover  for  the  use  and  occupation. 

Held,  that  the  statement  of  actionem  non  and  the  prayer  of  judgment  are  dispensed 
with  by  the  ninth  of  the  Rules  of  Pleading,  (H.  T.  4  W.  4,)  in  a  plea  which  is  pleaded 
to  die  whole  of  one  of  several  counts.     Vtde  post,  508  (a). 
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1835.        and  premises  so  agreed  to  be  let  as  aforesaid,  from  the  day 
""^"^^^       and  year  first  aforesaid  mitil  the  Ist  day  of  February,  1834, 
V.  and  the  defendant  then  entered  into  and  upon  the  same,  and 

HrcGiNsoN.  became  and  was  possessed  thereof  for  the  term  so  to  bim 
thereof  agreed  to  be  granted  as  aforesaid.  Breach :  non- 
payment of  the  200/. 

The  third  plea  to  the  above  count  was  as  follows: — And 
for  a  further  plea  in  this  behalf  as  to  the  first  count  of  the 
said  declaration,  the  defendant  says,  that  the  said  manor 
was  a  manor  containing  divers,  to  wit,  32,000  acres,  and  the 
said  messuage  in  the  agreement  mentioned  was  a  small 
house  taken  by  the  defendant,  and  intended  to  be  occupied 
by  him  solely  for  the  more  convenient  enjoyment  of  the 
exclusive  right  or  liberty  in  the  agreement  mentioned  to  be 
demised  or  granted  to  him  in  and  over  the  manor;  and  that 
the  said  agreement  was  an  agreement  under  the  respective 
hands  of  the  plaintiff  and  of  the  defendant  in  that  behalf, 
and  was  not  nor  is  sealed  with  the  seal  either  of  the  plaintiff' 
or  of  the  defendant,  or  of  any  persons  by  them  or  either  of 
them  thereunto  lawfully  authorized;  wherefore  the  said 
agreement  was  and  is  void  in  law,  and  this  the  defendant  is 
ready  to  verify,  &c. 

The  plaintiff  demurred  to  this  plea,  and  assigned  as 
causes  of  demurrer, — that  although  the  plea  is  pleaded  to  the 
first  count  only  of  the  declaration,  it  does  not  contain  any 
allegation  of  actionem  non,  or  any  prayer  of  judgment; — 
and  also  that  it  amounts  to  the  general  issue ; — and  that  it  is 
argumentative  in  that  it  indirectly  denies  that  any  promise 
was  made  by  the  defendant  as  inthe  first  count  mentioned  ; 
— and  also  that  the  plea  is  wrongly  concluded,  because 
although  it  denies  that  any  valid  promise  was  made,  yet  it 
does  not  conclude  to  the  country,  but  with  a  verification. 

Joinder  in  demurrer. 

jp.  Kelly  in  support  of  the  demurrer.  It  is  clear  that  the 
plea  is  bad  in  form,  by  reason  of  the  omission  of  the  alle- 
gation of  actionem  non  and  of  the  prayer  of  judgment,  unless 
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Uie  ninth  of  the  new  Rules  of  Pleading  (a)  applies.  That 
rule  dispenses  with  the  necessity  of  using  these  forms  only 
''  in  a  plea  or  subsequent  pleading  intended  to  be  pleaded 
m  bar  of  the  whole  action  generally/'  This  plea  is  pleaded 
to  one  count  only,  and  is  not  therefore  within  the  rule. 
Further,  the  plea  should  have  concluded  to  the  country  and 
not  with  a  verification,  for  no  new  matter  is  in  substance 
alleged  (6).  The  substance  of  the  plea  is^  that  the  instru- 
ment is  not  under  seal ;  which  already  sufficiently  appears 
upon  the  count,  which,  if  the  fact  had  been  other^'ise,  would 
not  have  been  in  assumpsit.  Again,  the  plea  amounts  to 
the  genera/  issue,  for  if  the  plea  be  good  the  promise  is  void. 
The  principal  question  is,  however,  as  to  the  validity  of  this 
parol  instrument.  It  cannot  be  said  that  any  incorporeal 
hereditament  was  intended  to  be  passed.  The  declaration 
is  on  a  special  agreement,  by  which  the  plaintiff  demises  a 
house  together  with  a  mere  licence  to  hunt,  &c.  over  the 
plaintiff's  manor;  and  the  defendant,  in  consideration  of 
such  demise  and  licence,  agrees  to  pay  a  sum  of  money. 
There  appears  to  be  no  reason  why  a  licence  to  hunt,  8cc. 
should  not  be  given  by  parol.  The  Duke  of  Somerset  v. 
Fogwell(c)  and  Gardiner  v,  Williamson  (d)  will  be  relied  on 
contr^.     In  the  former  of  those  cases  it  was  held,  that  a 
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(a)  Ante,  vol.  iii.  5. 

(b)  Wherever  new  matter  is  al- 
leged, the  plea  should  conclude  to 
the  court  and  not  to  the  country. 
If  the  new  matter  is  contained  in 
aD  affirmaiwe  allegation,  the  plea 
tbould  also  conclade  with  a  verijl- 
cation:  but  if  the  new  matter  is  in 
the  negative,  it  is  informal  to  *^  ve- 
rify" it,  i.  e.  to  offer  to  prove  it  in 
case  its  truth  shall  be  denied  by 
the  adverse  party.  Vide  Co.  Litt. 
303  a,  anie,  ^31. 

Where  a  plea  concludes  with  a 
verification,  and  the  defence  goes 
:to  the  whole  cause  of  action,  it  is 
not  necestary,  since  the  above  rule, 


to  add  a  prayer  of  judgment;  but 
where  the  verification  is  omitted, 
as  in  pleas  containing  new  negative 
matters  only  (which  ought  not  to 
be  verified)  or  in  avowries  (which 
do  not  require  verification,  Co. 
Litt.  SOS  a),  the  omission  of  the 
prayer  of  judgment  might  create 
some  confusion, — especially  wher^ 
another  plea  followed,  which,  under 
such  circumstances,  it  would  be 
difficult  to  distinguish  from  that 
which  preceded  it. 

(c)  8  Dowl.  &  Ryl.  747;  5  Barn. 
&  Cress.  875 ;  post,  509. 

(d)  2  Barn.  &  Adol.  336. 
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term  of  years  in  a  fishery  cannot  be  created  without  deed ; 
and,  undoubtedly,  as  incorporeal  hereditaments  lie  in  grant, 
an  interest  therein  can  pass  only  by  deed.  Here,  however, 
a  mere  licence  to  hunt,  &c.  is  professed  to  be  given.  In 
Gardiner  v.  Williamson,  the  facts  were — that  J.,  by  an  in- 
strument not  under  seal,  agreed  to  let  on  lease  to  B.  for 
three  years,  at  an  entire  rent,  the  rectory  of  L.,  and  the  tithes 
arising  from  the  lands  in  L.,  and  also  a  messuage  used  for 
collecting  the  tithes :  A.  having  distrained  for  arrears  of 
rent,  and  trespass  being  brought  by  £.,  the  Court  held 
that  the  distress  was  unlawful.  No  doubt  a  lease  of  tithes, 
or  other  incorporeal  hereditaments,  cannot  be  granted  other- 
wise than  by  deed ;  but  here  the  observation  recurs,  that 
in  this  case  a  licence  only  and  not  a  lease  is  intended  to  be 
given.    These  two  cases  have,  therefore,  no  application  here. 


Sir  John  Campbell,  contrA.  The  allegation  of  actionem 
non  and  the  prayer  of  judgment  were  well  omitted.  The 
ninth  Rule  of  Pleading  is  framed  upon  the  supposition 
that  the  declaration  contained  only  one  count*  Where  the 
plea  is  to  a  whole  count  the  allegation  of  actionem  non  19 
mere  superfluity  {a)*     Where  the  plea  is  to  a  part  of  the 


(a)  When  the  defendant  pre- 
sented himself  to  answer  the  decla- 
ration, the  plaintiff  and  the  Court 
being  as  yet  uninformed  whether 
he  meant  to  confess  the  action,  to 
demur  to  the  declaration,  to  plead 
in  abatement,  or  to  plead  in  bar, 
the  defendant,  by  the  words  ac- 
tionem non,  shewed  that  what  he 
was  about  to  state  was  offered  in 
bar  of  the  action.  The  general 
actionem  non  would  be  incorrect 
when  it  introduced  matter  which 
was  pleaded  to  onr  of  several  counts 
or  to  part  only  of  the  action,  as  it 
could  3ot  be  said  that  the  plaintiff 
ought  to  be  barred  of  his  whole 
actior,  Itcawt  some  divisible  por* 


tion  of  it  was  ill  founded.  Where 
the  plea  went  to  part  of  the  action 
only,  the  introductory  form  was 
actionem  inde  non ;  or  after  the 
pleadings  were  in  English,  **  ought 
not  to  have  or  maiutain  his  action 
/A€reo/*ngainst  him."  Asthe"inde" 
could  do  no  harm,  it  was  commonly 
used  by  pleaders,  eren  where  the 
plea  went  to  the  whole  action,  and 
where,  therefore,  the  "  inde"  or 
"  thereof  had  no  antecedent  to 
which  it  could  be  referred.  The 
intention  of  the  frnmers  of  the  rule 
was  probably  to  dispense  with  the 
general  actionem  non,  but  to  pre- 
serve the  actionem  inde  non,  which 
appears  to  be  in  some  measure  ne- 
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counti  it  is  necessary  by  this  allegation  to  point  out  the 
particular  part  to  which  the  plea  applies. 

The  objection  that  the  plea  should  have  concluded  to  the  «;. 

country,  not  with  a  verification,  is  clearly  not  tenable.  .HiGomsoir. 

Then  it  is  said  that  the  plea  amounts  to  the  general  issue. 
This  defence  might  formerly  have  been  given  in  evidence 
under  the  general  issue,  but  it  does  not  follow  that  it  might 
not  have  been  pleaded  specially  (a).  Under  the  new  rules, 
however,  it  is  clear  that  the  defence  could  not  have  been  given 
in  evidence  under  the  general  issue ;  for  by  the  rule,  as- 
suMPsrr  3,  it  is  ordered,  that  '^  in  every  species  of  assumpsit 
all  matters  in  confession  and  avoidance,  including  not  only 
those  by  way  of  discharge  but  those  which  shew  the  trans- 
action to  be  either  void  or  voidable  in  point  of  law,  on  the 
ground  of  fraud  or  otherwise,  shall  be  specially  pleaded." 

Then  is  the  interest  intended  to  be  conveyed  by  this  in- 
strument such  as  is  capable  of  passing  by  parol  or  not  ?  It 
clearly  purports  to  grant  an  interest  in  incorporeal  heredita- 
ments in  gross,  and  not  as  appurtenant  to  the  house.  The 
plaintiff  professes  to  let  to  the  defendant  a  right  to  fish  in 
the  ponds  and  waters  of  the  manor;  and  The  Duke  of 
Somerset  v.  Fogwell  (b)  is  an  express  authority  to  show  that 
this  can  pass  only  by  deed.  Hewlins  v.  Shippam  (c)  shows 
that  even  an  easement  over  the  land  of  another  cannot  pass 
except  by  deed.  It  most  clearly  cannot  be  said  that  the 
whole  rent  was  reserved  in  respect  of  the  messuage  in  this 
case,  either  in  point  of  fact  or  in  contemplation  of  law;  and 
the  rent  being  partly  reserved  in  respect  of  the  right  to 
hunt,  &c.  of  which  there  was  no  valid  grant,  the  whole  re- 
servation is   bad;   Doubitqfte  v.  Ctirteene {d)y  Dalston  v. 

cessary  in  order  to  make  the  de*  (a)  Vide  Maggs v.  AmeSf^  B'ln^. 

fence  intelligible.    It  is  true  that  470;  1  Moore  &  Payne,  294;  a.n^e, 

the  statement  at  the  commence-  116. 

ment  of  the  plea,  that  it  is  pleaded  (b)  8  Dowl.  &  Ryl.  747 ;  5  Bam. 

to   part  of  the  demand  only,  is  &Cressw.  875;  tuprd,  507, 
nearly  equivalent;  but  this  is  as  (c)  7  Dowl.  &  Ryl.  783 ;  5  Barn, 

much  so  when  applied  to  part  of  a  &  Cressw.  221. 
count  as  to  one  of  several  counts.  (d)  Cro.  Jac.  453. 
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18S5.  Reeve{a\  Doe  d.  Griffiths  v.  Lloyd  (b),  Gardiner  v.  WilUanb- 
son  (c).  The  last  of  these  cases  is  on  all  fours  with  the  case  now 
under  consideration.  [Liitkdale,  J.  There  was  a  case  {d) 
in  which  a  rent  was  reserved  out  of  two  things — out  of  one 
of  which  rent  could  be  reserved,  and  out  of  the  other  of  which 
it  could  not  be  reserved ;  and  the  Court  held,  that  the  whole 
rent  might  be  taken  out  of  the  one  from  which  it  could 
Jlegally  be  taken  (e).]  There  the  demise  was  under  seal.  It 
is  undoubted  law,  that  where  there  is  a  valid  demise  of 
corporeal  •and  incorporeal  hereditaments  at  an  entire  reut, 
the  rent  is  supposed  to  issue  out  of  the  corporeal  heredita- 
ment alone.  The  plaintiff  cannot  recover  under  this  count 
in  respect  of  any  use  and  occupation  of  the  messuage,  or  in 
respect  of  any  game,  fish.  Sic.  taken  by  him.  The  count 
on  the  contract  must  stand  or  fall  as  the  contract  is  held  to 
be  valid  or  otherwise.  The  declaration  itself  is  bad.  If 
this  interest  could  only  be  granted  by  deed,  the  declaration 
ought  to  have  alleged  that  it  was  granted  by  deed  under  seal, 
and  the  action  should  have  been  in  covenant. 

F.  Kelly,  in  reply,  (after  recapitulating  his  former  argu- 
ment as  to  the  formal  objections  to  the  plea).  It  is  a  strong 
position  that  where  a  man  has  occupied  for  a  length  of  time 
a  house  and  premises,  with  liberty  of  hunting,  8cc.  under  an 
agreement  by  which  rent  is  reserved,  he  is  not  compellable 
to  pay  the  rent,  because  the  agreement  was  not  under  seal. 
[Williams,  J.  You  have  your  remedy  by  an  action  for  use 
and  occupation.]  The  declaration  in  this  case  originally 
contained  a  count  for  use  and  occupation,  which  was  struck 
out  by  the  order  of  a  judge,  as  being  a  second  count  in 
respect  of  the  same  cause  of  action.  It  is  manifest,  there- 
fore, that  the  plaintiff  ought  to  be  allowed  to  recover  for 
use  and  occupation  under  this  count.     It  appears  upon  this 

(a)  1  Lord  Raym.  77.  teene,  suprd,  509. 

(6)  3  Esp.  N.P.C.78.  (e)  Vide  2  Wras.  Saund.  303, 

(c)  Suprd,  507.  The  Dean  and  Chapter  of  Windwr 

(d)  Semble,  DoubUofle  v.  Cur-  v.  Cover, 
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coant  that  the  defendant  had  the  occupation  during  the  whole        1835. 
of  the  time  for  which  the  plaintiff  agreed  to  let  him  have  it.      ^^'^^ 
Jill  the  facta  which  it  would  be  necessary  for  the  plaintiff  ^ 

to  prove  under  a  count  for  use  and  occupation  appear  upon  Hiooinsok. 
lUt  comit.  Why  then  may  not  the  plaintiff  recover  as 
upon  a  common  indebitatus  count?  [Litiledale,  J.  Is 
there  any  case  in  which  it  has  been  held  that  you  might 
reject  so  much  matter  from  a  special  count  like  this, 
•8  to  reduce  it  to  a  common  count  F]  In  Chitiy  on 
Pkadingt  forms  are  given  of  indebitatus  counts  adapted  to 
recover  for  use  and  occupation,  which  had  been  enjoyed 
under  a  contract  for  rights  of  fishery,  &c.  The  cases  cited^ 
to  show  that  in  this  case  a  deed  was  required,  do  not  apply. 
If  the  demise  be  considered  void  as  to  part  of  the  subject- 
matter,  there  may  be  an  apportionment  of  the  rent,  and  the 
plaintiff  may  recover  a  part  of  the  rent  in  respect  of  that 
of  which  there  is  a  valid  demise.  Argument  of  Saunders 
in  The  Dean  and  Chapter  of  Windsor  v.  Cover  (a),  re- 
cognized by  Parke,  J.  in  Cardiner  v.  Williamson  {b). 
The  licence  given  by  this  agreement  would  clearly  operate 
to  excuse  that  which  would  otherwise  be  a  trespass.  There- 
fore there  was  some  consideration,  at  all  events,  for  the 
defendant's  promise. 

Cur.  adv.  vuU. 

At  a  subsequent  day  in  the  term  the  judgment  of  the 
Court  was  delivered  by — 

Lord  Den  MAN,  C.  J.  who,  after  stating  the  pleadings, 
proceeded  as  follows  : — We  think  that  the  defect  in  omitting 
the  allegation  of  actionem  non  and  the  prayer  of  judgment 
is  expressly  cured  by  the  ninth  of  the  new  rules.  The  ex- 
pression used  in  that  rule  of  '^  the  whole  action  generally," 
meant  the  whole  cause  appearing  in  the  count  to  which  the 
plea  is  pleaded  (c). 

The  other  objection  is  of  a  more  general  nature.     It  is,— < 

(o)2Wms.Saund.  303.    (b)  SuprcL,b07fb\0,    (c)  Vide  ante,  457  {a). 
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that  the  agreement  is  for  the  demise  of  au  incorporeal  here- 
ditament, and  ought  therefore  to  have  been  under  seal — 
and  we  are  clearly  of  that  opinion.  We  wished,  however, 
for  some  time  to  consider  whether  the  plaintiff  might  not 
be  entitled  to  recover  on  this  count  for  the  actual  enjoyment 
of  the  thing  demised.  On  examining  it  more  accurately 
we  find  that  this  count  is  not  so  framed ;  for  it  only  alleges 
that  the  defendant  entered  and  became  possessed  of  the 
term,  which  he  might  do  without  a  single  hour's  occupation 
of  the  premises. 
There  are  other  objections;  but  this  is  decisive. 

Judgment  for  the  defendant. 


In  a  count  in 
a  declaration 
for  a  libely  va- 
rious parts  of 
one  continu- 
ous article,  in 
which  the 
plaintiff  is  not 
mentioned  by 
name,  are  ap- 
plied to  him 
by  innuendoes. 
Under  the 
general 

issue  pleaded, 
the  jury  nega- 
tived the  great- 
er part  of  the 
innuendoes. 
The  plaintiff  is 
entitled  to 
costs  in  re- 
spect of  that 
part  of  the 
libel  only 
which  is  found 
to  apply  to 
him. 


Prudhomme  V.  Fraser. 

L/ASE  for  a  libel.  The  declaration  contained  only  one 
count,  which,  after  stating  in  the  inducement  that  the  plain- 
tiff was  a  household  servant  and  cook  to  Earl  Grej/,  and 
alleging  that  the  libel  was  published  of  and  concerning 
the  plaintiff  as  such  household  servant  and  cook,  set  out 
nearly  the  whole  of  a  long  article  published  in  Fraser* $ 
Magazine^  entitled  "  Household  Servants — By  the  author  of 
Old  Bailey  Experience;"  in  which  the  mal-practices  of 
various  kinds  of  household  servants,  male  and  female,  were 
mentioned  and  commented  upon.  Whenever  in  the  course 
of  the  article  statements  were  made  as  to  servants  in  general, 
there  were  innuendoes  stating  that  they  applied  to  the 
plaintiff  among  others.  The  count  extended  over  twenty- 
seven  brief  sheets  closely  copied.  The  defendant  having 
pleaded  the  general  issue,  the  cause  came  on  for  trial  be- 
fore Lord  Denman,  C.J.  at  the  sittings  for  Middlesex  after 
last  term,  when  a  verdict  was  found  for  the  plaintiff. 
The  jury  found  specially,  that  a  certain  small  portion  only  of 
the  article  was  intended  to  apply  to  the  plaintiff.  At  the 
commencement  of  this  term. 
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Erie  moved  for  a  rule  to  shew  cause  why  the  verdict        1835. 
should  not  be  entered  for  the  defendant  generally,  or  why   ^  ^"^^^^^^^ 

pRUDHOMMB 

the  verdict  for  the  plaintiff  should  not  be  confined  to  that  v. 

part  of  the  declaration  which  applied  to  the  plaintiff,  and  ^^^^^^' 
a  verdict  be  entered  for  the  defendant  as  to  the  remainder. 
This  application  is  made  with  a  view  to  the  costs  only. 
[Lord  Denmafiy  C.J.  There  is  no  doubt,  I  think,  of  your 
being  entitled  to  have  the  verdict  confined  to  those  parts  of 
the  count  which  applied  to  the  defendant.  But  this  will 
probably  require  a  very  particular  examination  of  the  re- 
^rd.]  The  plaintiff  has  failed  to  support  the  greater  part 
of  the  innuendoes  by  which  he  has  alleged  the  various 
statements  in  the  supposed  libel  to  be  applicable  to  him- 
self. In  Sellers  v.  Till  {a),  which  was  Case  for  defama- 
tion, the  declaration  alleged  that  the  plaintiff  was  treasurer 
to,  and  collector  for,  certain  persons,  of  certain  tolls,  and 
that  the  defendant  spoke  the  words  of  and  concerning  the 
plaintiff  as  such  treasurer  and  collector  aforesaid;  and 
after  setting  out  the  words,  there  was  an  innuendo 
applying  the  words  to  the  plaintiff's  character  as  such 
collector  and  treasurer.  At  the  trial  the  plaintiff  proved 
that  he  was  treasurer,  but  failed  to  make  out  his  appoint- 
ment as  collector,  and  he  was  in  consequence  nonsuited 
Upon  motion  for  a  new  trial,  on  the  ground  that  the  words 
were  actionable  if  spoken  of  the  plaintiff  in  his  character 
of  treasurer,  and  that  consequently  it  was  unnecessary  to 
prove  that  part  of  the  inducement  which  stated  that  he  was 
also  collector,  (for  which  May  v.  Brown  (A),  and  Lewis  v. 
Walter  (c)  were  cited,)  the  Court  answered,  that  the 
case  was  distinguishable  from  those  cited,  because  there 
was  in  the  count  an  innuendo  expressly  applying  the  words 
to  the  plaintiff  in  his  character  of  collector;  whereas  in  the 
cases  cited  the  meaning  of  the  words  was  not  limited  by 

(a)  4  Barn.  &  Cress.  655  \  S.C.      &  Cress.  1 13. 

pernomen  SeUert v.  Killew, 7  Dowl.         (c)  4  Dowl.  &  Ryl.  810;  3  Bam. 
fcRjl.  1<?1.  &  Cress.  138. 

(b)  4  Dowl.  &  R>1. 670 ;  3  Bam. 


Pkudbokme 
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1835.  the  insertion  of  any  such  innuendo;  and  that  *'  the  plaintiff 
was  bound  to  prove  that  the  words  were  applicable  to  him 
in  the  manner  that  he  himself  pointed  out,  and  for  want  of 
Frasbr.  guch  proof  was  properly  nonsuited."  In  Smith  v.  Carey  (a), 
which  was  an  action  for  slander  of  the  plaintiff  in  his  trade, 
the  words  were  by  an  innuendo  explained  to  be  an  imputa- 
tion of  felony  and  roUery.  At  the  trial  it  appeared  that 
the  defendant  meant  to  impute  fraud  only.  Lord  Ellenbo- 
rough  thought  the  words  actionable  in  themselves,  but 
that  the  plahitiff  was  bound  to  shew  that  the  words  were 
spoken  in  the  sense  which  he  had  ascribed  to  them  by  the 
innuendo:  and  he  therefore  directed  the  jury  to  find  for  the 
defendant,  if  they  were  satisfied  that  he  intended  to  impute 
fraud  only.  Flower  v.  Ped/ey  (6).  The  plaintiff  is  bound  to 
prove  all  the  material  allegations  in  bis  declaration,  and 
where  he  puts  unnecessary  averments  upon  the  record,  he 
makes  them  material,  Herioi  v.  Stuart  (c).  This  declara- 
tion contuns  in  one  count  a  great  number  of  supposed 
causes  of  action ;  and  it  is  submitted  that  the  plea  of  not 
guilty  raises  separate  issues  upon  all  the  different  causes  of 
action,  and  that  therefore  the  defendant  is  entitled  to  have 
the  verdict  entered  for  himself  upon  those  parts  which  are 
found  not  to  apply  to  him,  in  the  same  manner  as  would 
have  been  done  if  he  had  pleaded  separately  to  each  sup 
posed  cause  of  action.  This  point  was  somewhat  considered 
in  Cox  V.  Thomason{d),  in  which  the  Court  held,  that  the 
general  issue  pleaded  without  restriction  to  the  whole  of 
a  declaration  containing  several  counts,  raises  distinct 
issues  upon  each  count ;  and  that  therefore  the  plaintiff  is, 
under  the  rule  of  Hil.  1  Will.  4,  s.  74,  entitled  to  the  costs 
in  respect  of  such  counts  as  are  found  for  him.  The 
plaintiff  has  chosen  to  say  that  the  whole  of  the  declara- 
tion was  relevant,  and,  by  so  doing,  has  prevented  the  de- 

(a)  3  Campb.  461.  (d)  i2  Crompt«  &  Jerv.  498  :  2 

(6)  2  Esp.  N.  P.  C.  491.  Tjrwh.  411 ;  1  Dowl.  P.  C.  672. 

(c)  1  Esp.  N.  P.  C.  437. 
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fendanl  from  making  any  effectual  application  to  have  any        1835. 
parts  of  it  struck  out.  pit^^iiE 


Cur.  adv.  vulL  „  ^' 

Fraser. 


On  a  subsequent  day  in  this  term. 


Lord  Denman,  C.J.  said — We  are  of  opinion  that  the 
plaintiff  is  entitled  to  the  costs  only  of  such  parts  of  the 
declaration  as  were  found  by  the  jury  to  apply  to  him. 
When  the  master  comes  to  tax  the  costs,  he  will  attend  to 
this  declaration  of  our  opinion,  and  therefore  no  rule  is 
necessary. 

Rule  refused. 


HoLL  and  Bevan  v,  Hadley  and  Brown,  Executrix 
and  Executor  of  Nathaniel  Hadley,  deceased. 

Assumpsit  upon  two  several  guarantees  for  1000/.  and  A.,  in  consi- 
300/.    Plea :  non  assumpsit,  and  actio  non  accrevit  infra  sex  ^*^  supplying 

annos.     Verdict  for  the  plaintiffs,  damages  1300/.,  subject  ^-  with  goods, 

.  guarantees  to 

to  the  opinion  of  this  Court  on  the  following  case : —  JB.  the  pay- 

The  olaintiffs.  during:  the  transactions  hereinafter  men-  ™?"*  of  the 

Eiice*      D» 
,  ^    ^  avingsupH 

Previously  to  March,  1818,  the  testator's  son,  Nat/ianiel,  f^^^^^^d^ 

having  neglect- 
ed to  pay  the 
price,  A.,  in  consideration  of  B.*s  extending  to  C.  a  period  of  two  years  and  upwards 
lor  the  liquidation  of  his  debt,  agrees  to  reserve  to  jB.  all  right  and  claim  which  JB. 
may  now  have  against  him,  A.,  by  virtue  of  the  security  previously  entered  into  on  C 's 
behalf,  and  to  be  bound  by  it,  if,  at  the  expiration  of  such  period,  B.'s  demand  shall 
not  have  been  fully  discharged,  lleld,  that  ^.'s  liability  attached  upon  default  made 
by  C.  after  the  expiration  of  two  years  and  a  few  days;  that  B.'s  right  of  action  then 
accrued ;  and  that,  therefore,  the  statute  of  limitations  then  began  to  run. 

ji.  guarantees  to  B.  the  debt  of  C.  upon  condition,  "  that  no  application  shall  be 
itaade  to  A.,  on  B/s  part,  for  the  amount  guaranteed,  or  any  portion  thereof,  but  on  the 
&ilare  of  JB.  's  utmost  efforts  and  legal  proceedings  to  obtain  the  same  firom  C"  C.  re- 
mains in  England  two  years,  then  goes  abroad  insolvent,  not  having  paid  the  debt  to 
B.  No  proceedings  are  taken  against  him  until  four  years  after  the  guarantee  given, 
when  process  is  issued,  and  continued  on  the  roll,  C.  remaining  abroad  until  more  than 
six  years  after  the  guarantee  given ; — the  guarantee  is  discharged  by  the  laches  of  JB, 
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1835.         then  a  dealer  in  coal8>  had  been  supplied  by  the  plaintiffs 

^^^^'^^      with  coals  upon  short  credit. 

IlOLL  and  ^  m«       .  .  •.»/.!•• 

Bevan  ^^  Marcli^  1818^  the  testator  signed  the  following  gua- 

„      ''•       .    rantee : — 
Hadley  and 

Brown.  «<  Gentlemen : — My  son  having  stated  to  me  that  he  has 

opened  an  account  with  you,  and  that  you  are  not  willing 
to  supply  him  to  the  extent  that  he  will  require  without 
having  security ;  and^  in  consideration  of  your  agreeing  to 
give  him  credit  for  any  sum  not  exceeding  1500/.,  for  the 
purpose  of  enabling  him  to  carry  on  his  business,  I  do 
hereby  hold  myself  liable  to  you  for  a  sum  not  exceeding 
\(X>OL,  under  this  my  guarantee  for  him  to  that  amount ; 
but  upon  the  express  condition  that  no  application  shall 
be  made  to  me  on  your  part  for  the  same  sum  of  1000/.,  or 
any  portion  thereof,  but  on  the  failure  of  your  utmost 
efforts  and  legal  proceedings  to  obtain  the  sanie^from  him* 

(Signed)        "  Nathaniel  Hadley r 

The  plaintiffs,  on  the  faith  of  this  guarantee,  delivered 
coals  to  N.  Hadley f  jun.  upon  credit,  to  the  amount  of 
1554/.,  and,  on  £8th  March,  IdlQy  drew  a  bill  on  him  for 
1500/.  which  he  accepted,  and  afterwards  dishonoured. 

28th  February,  18 IQ^  the  supply  under  the  first  guarantee 
ended. 

20th  May,  1819>  the  testator  signed  the  following  agree- 
ment:— 

"  Whereas  Joseph  Holl  and  Paul  Bevan  have,  for  some 
time  past,  supplied  N.  Hadley,  jun.  with  coals  on  a  credit 
of  two  months  from  the  delivery,  and  having  been  requested 
to  furnish  coals  to  an  increased  amount,  which  they  have 
declined  to  do  without  having  some  security  for  the  pay- 
ment thereof;  and  accordingly  N.  Hadley,  jun.  hath  re- 
quested the  said  Nathaniel  Hadley  to  become  such  security, 
which  he  has  consented  to  do ;  and  the  said  Nathaniel 
Hadley  doth,  in  pursuance  of  such  consent,  hereby  agree 
with  the  said  Joseph  Holl  and  Paul  Bevan,  that  he  will 
pay  and  discharge  all  such  sums  of  money  as  may  here- 
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after  become  due  to  the  said  Joseph  Holl  and  Paul  Bevan        1835. 

for  coals  sold  by  them  to  N.  Hadley,  jun.  to  any  amount     ^^^^^^j. 

not  exceeding  300/.,  in  case  N.  Hadley,  jun,  shall  not  pay        Sevan 

the  same  within  one  month  after  the  expiration  of  the  said   „     ^*       ^ 

'^  Hadlet  and 

credit  of  two  months ;  and  the  said  Joseph  Holl  and  Paul  Browk. 
Bevan  agree  to  give  the  said  Nathaniel  Hadley  a  further 
period  of  three  months  for  making  good  any  claim  which 
they  may  have  to  make  under  this  guarantee ;  and  this  gua* 
rantee  shall  by  no  means  vitiate  or  make  void  any  former 
guarantee  given  by  the  said  Nathaniel  Hadley  to  the  said 
Joseph  Holl  and  Paul  Bevan;  and  the  said  Nathaniel 
Hadley  may  get  rid  of  his  responsibility  under  this  gua* 
rantee  at  any  time,  by  giving  notice  in  writing  of  such  his 
intention  to  the  said  Joseph  Holl  and  Paul  Bevan,  when  it 
shall  wholly  cease  and  become  void  from  the  time  of  the 
delivery  to  them  of  the  said  notice. 

(Signed)         "  Nathaniel  Hadley r 

Coals  to  a  considerable  amount  were  afterwards  sup- 
plied to  N.  Hadley,  jiin.  by  the  plaintiffs.  But  on  28th 
October,  1819,  a  further  sum  of  900/.  being  then  due  from 
N,  Hadley,  jun,  the  plaintiffs  refused  to  deliver  any  more 
coals  to  him.  Several  applications  were  made  to  Hadley, 
junior,  on  behalf  of  the  plaintiffs,  for  settlement  of  the 
accounts;  and  on  25th  April,  1820,  the  following  agree- 
ment, signed  by  the  testator,  and  addressed  to  the  plaintiffs, 
was  delivered  to  them. 

**  Gentlemen  : — At  the  request  of  N,  Hadley,  jun,,  I  do 
hereby  consent  and  agree,  in  consideration  of  your  extend- 
ing to  him  the  period  of  two  years  and  upwards  for  the 
liquidation  and  settlement  of  the  debt  due  to  you  upon 
your  present  settled  account,  to  reserve  to  you  all  right  and 
claim  that  you  may  now  have  against  me  by  virtue  of  the 
securities  I  have  heretofore  entered  into  with  you  on  his 
behalf,  and  to  be  bound  by  the  consequence  thereof,  if,  at 
the  expiration  of  such  period,  your  demand  shall  not  have 
been  fully  discharged ;  such  securities,  however,  not  to  ex- 
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1835.        fend  to  any  transactions  between  yourselves  and  N.  Hadr 
iT**^*^^      /cy,  jun.  beyond  the  day  of  the  date." 
BcvAH  April,  1824»  N.  Hadky,  jun.  went  to  France. 

HADLsVaod  ^°  1830,  N.Jf.,  jun.  returned  permanently  to  England, 
Brown.  having  in  the  meantime  been  several  times  in  this  country ; 
but,  on  these  occasions,  he  did  not  show  himself,  and  his 
atay  was  short.  In  1830,  he  was  arrested  on  process,  issued 
on  6th  June,  18^,  and  continued  on  the  roll,  at  the  suit  of 
the  plaintiffs.  He  went  to  prison,  and  was,  in  the  following 
.    October,  discharged  under  the  Insolvent  Debtors'  Act. 

July,  1828,  the  plaintiffs  commenced  proceedings  against 
the  testator.  That  action,  however,  having  abated  by  his 
death  on  the  9th  of  March,  1829>  the  now  pending  action 
was  commenced  against  the  defendants,  as  his  representa- 
tives, on  the  6th  of  June  following. 

The  above  sums  of  1500/.  and  900/.  are  still  wholly  un* 
paid  to  the  plaintiffs. 

The  questions  for  the  opinion  of  the  Court  are, — whether 
the  testator  ever  was  liable  to  pay  to  the  plaintiffs  the  whole 
or  any  part  of  the  sum  of  1300/.  made  up  of  the  above- 
mentioned  sums  of  1000/.  and  300/.;  and  if  he  was, 
whether  the  claim  has  been  barred  or  discharged  in  any 
manner.  If  the  Court  shall  be  of  opinion  that  the  tes- 
tator in  his  life-time  was  liable  to  pay  to  the  plaintiffs  the 
whole  or  any  part  of  the  said  sum  of  1300/.,  and  that  the 
plaintiffs'  remedy  against  the  defendants  was  not,  on  6th 
June,  1829»  barred  or  discharged  in  any  manner,  the  ver- 
dict is  to  stand  for  the  full  amount,  or  be  entered  to  the 
extent  of  the  testator's  liability  accordingly: — but  if  the 
Court  shall  be  of  opinion  that  the  testator  never  was  liable, 
or  that  the  plaintiffs*  claim  was  barred  or  discharged,  a 
nonsuit  is  to  entered. 

In  Trinity  term  last  this  case  was  argued  by 

Piatt  for  the  plaintiffs,  and  JB.  F.  Richards  for  the  de- 
fendant 
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In    this   term  the   judgment  of  the   Court  was  deli-         1835. 
vered  by 


HoLL  and 
Bevan 

V. 

Hadlby  and 


Lord  Denman,  C.  J.,  who,  after  stating  the  substance  of 
those  parts  of  the  special  case  set  out  above,  proceeded  as  fol-  Brown. 
lows: — Many  points,  which  savoured  rather  of  fact  than  of 
law,  were  raised  in  the  argument,  on  the  nature  of  the 
dealing,  and  the  mode  of  keeping  accounts  between  the 
parties,  the  effect  of  payments  made  from  time  to  time,  and 
bow  they  should  be  appropriated  to  the  debts.  But  it 
seems  to  me,  that,  if  all  these  points  are  conceded  to  the 
plaintiffs,  they  must  still  be  defeated  by  the  Statute  of 
Limitations.  For  the  utmost  operation  that  can  be  given 
to  the  agreement  of  April,  18'iO,  is,  that  if  iV.  Hadley,ji\n. 
should  not  pay  within  the  time  limited  thereby,  (that  is,  two 
years  and  upwards)  the  testator  would  pay.  His  liability 
then  accrued  when  the  principal  had  made  default  after 
two  years  and  upwards,  which  was  the  case  in  the  course 
of  April,  1822,  and  the  actiou  ought  to  have  been  brought 
within  six  years  of  that  period.  None  was  commenced 
till  July,  1828. 

The  period  when  the  testator's  liability  attached  was 
sought  to  be  extended,  by  incorporating  into  the  latest 
guarantee  the  condition  contained  in  the  earliest, — that  no 
application  for  payment  should  be  made  to  the  testator 
^'  before  the  failure  of  plaintiffs'  utmost  efforts  and  legal 
proceedings  to  obtain  the  same  from  the  principal."  Some 
doubt  may  be  entertained,  whether  this  condition  can,  by  a 
just  construction,  be  so  incorporated ;  if  it  can,  it  must  be 
read  as  if  the  words  were  "  till  after**  failure  of  the  plain- 
tiffs' utmost  efforts;  otherwise,  the  plaintiffs  would  have 
the  power  by  their  own  laches  to  keep  alive  the  surety's 
liability  for  ever.  The  agreement  virtually  is,  (plainly  for 
the  surety*^  protection)  that  the  plaintiffs  shall  use  their 
utmost  efforts  against  the  principal  before  they  call  upon 
the  surety.  Had  prompt  measures  been  taken,  it  might  have 
been  difficult  to  fix  the  precise  period  at  which  they  could  be 
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V, 

Had  LEY  aod 
Brown. 
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said  to  hnvejhiled,  under  various  circumstances  that  may  be 
imagined.  But  when  more  than  two  years,  (during  which 
time  the  principal  was  in  England,)  are  suffered  to  elapse, 
from  the  time  allowed,  upon  a  debt  of  long  standing,  we 
cannot  hesitate  to  say  that  the  utmost  efforts  were  never 
made,  and  consequently  that  the  plaintiffs  have  not  per- 
formed the  condition  imposed  upon  them,  which  was  made 
precedent  to  their  right  to  sue  on  the  guarantee.  If,  then, 
those  words  be  taken  as  a  part  of  the  latest  agreement,  they 
not  only  furnish  no  answer  to  the  plea  of  the  Statute  of 
Limitations,  but  they  do  furnish  one  to  the  action  itself, 
upon  the  general  issue. 

Judgment  for  the  defendants. 


Samuel  and  Phillips  v.  Cooper  and  Levey. 

In  an  action     ASSUMPSIT  for  work  and  labour,  and  money  lent,  &c. 

for  work  and  pjea  :  non  assumpsit.  At  the  sittings  at  Guildhall,  after 
labour,  money  -_..  «^   ,    r         t\  j-i    t  i-      i»       • 

paid, &c.  Hilary  term,  1833,  before  Denmari,  C  J.,  a  verdict  for  the 

against  two  plaintiffs  was  taken  by  consent  for  13,000/.,  costs  405.,  sub- 
partners,  all      f  "^  .  .  '       , 

matters  in  dif-  ject  to  the  award  of  a  barrister,  to  whom  "  all  matters  in 
cruse^beTween  difference  in  the  said  cause  between  the  said  parties"  were 
the  parties  are  referred.  The  award  directed  the  verdict  to  be  entered  for 
legal  arbitra-     12,929/.  9s.  8d.,  and  that  Cooper  should  pay  the  costs  of 

tor.    In  the     the  reference.     The  award  contained  the  following  recital 

particulars  of  , 

demand  in  the  and  finding: — *'  Whereas  the  plaintiffs  have  claimed  upon 

b^f"'"'th"^  the  reference  before  me,  that  four  several  cheques,  that  is 
bitrator,  credit  to  say,  a  certain  cheque,  dated  the  28th  day  of  April,  1828, 
the  plaintiff ^    drawn  by  the  said  plaintiffs  upon  Sir  William  Curtis  and 

for  the  amount  Company,  in  favour  of  the  defendant,  Levey,  or  bearer,  for 

of  certain  ,  ,        i  i    •    *  i 

cheques  given  50/.,  and  also  three  other  cheques,  each  m  the  same  form, 

to  one  of  the  ^^^  f^j.  ^^^  same  sum,  and  dated  respectively  the  18th  day 
defendants.  r  j  j 

The  arbitra- 
tor awards  a  certain  sum  to  the  plaintiff,  but  specially  states  in  his  award,  that  the 
cheques  or  the  money  paid  in  respect  thereof,  were  claimed  as  matters  in  difference  in  the 
cause,  and  declares  and  determines  that  they  are  not  matters  in  difference  in  the  cause. 
Held,  that  the  award  is  not  final,  and  is  therefore  void. 
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of  August,  1828,  the   10th  day  of  September,  18£8,  aud         i6S5. 

the  10th  day  of  October,  1828,  and  the  sums  of  money   ^**^^^^-^ , 

Samuel  and 
secured  by  the  said  cheques  respectively,  or  paid  m  respect      Phillips 

thereof, — were  matters  in  difference  in  the  said  cause:  now   r>      ^'     j 

•*'  Cooper  and 

I,  the  said  arbitrator,  do  declare  and  determine  that  they       Levbt. 
are  not  matters  in  difference  in  the  said  cause.'' 

Sir  John  Campbell,  on  behalf  of  the  surviving  defend- 
ant, Cooper,  in  this  term  moved  for  a  rule  to  shew  cause 
why  the  award  should  not  be  set  aside  on  two  grouuds ; 
first,  that  the  arbitrator  had  awarded  to  the  plaintiffs  a  large 
sum  of  money  in  respect  of  advances  of  money  made  by 
the  plaintiffs  to  Levey  alone,  with  the  knowledge  that  it 
was  applied  to  other  than  partnership  purposes,  aud  for 
which,  therefore.  Cooper  was  not  liable ;  and  secondly,  that 
the  award  was  not  final.  The  first  point  arose  entirely 
upon  affidavits,  and  the  Court  held,  that  the  reference 
having  been  to  a  legal  arbitrator  and  the  objection  relating 
to  matter  of  law,  the  parties  were  concluded  by  the  award. 
The  second  point  was  founded  upon  the  above  recital 
and  finding,  coupled  with  a  statement  upon  affidavit,  that 
the  four  several  sums  of  50/.  each,  mentioned  in  the  award, 
were  by  the  plaintiffs  debited  to  and  charged  upon  the  de- 
fendants, and  composed  part  of  the  particulars  of  their 
demand  in  this  action,  and  of  their  claim  against  the  de- 
fendants carried  in  before  the  arbitrator,  and  insisted  upon 
as  being  due  and  owing  to  them  by  the  defendants,  and  a 
matter  in  difference  in  this  cause.  Upon  this  second 
ground  the  Court  granted  a  rule  nisi ;  against  which 

Pollock,  A.  G.,  F.  Kelly,  and  Martin,  shewed  cause. 
The  reference  is  of  all  matters  in  difference  in  the  cause 
between  the  parties,  which  means  all  matters  which  might 
fairly  and  legally  have  been  brought  forward  in  the  cause. 
The  matter,  which  the  arbitrator  has  in  this  case  decided 
not  to  be  in  difference  in  the  cause,  is  a  claim  upon  one 
only  of  two  defendants,  and  which,  therefore,  could  not 

VOL.  IV.  M  M 
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1835.        properlj^  be  brought  forward  in  the  cause.     The  finding  by 

^  ^'^^'^^      the  arbitrator,  that  these  are  not  matters  in  difference  in  the 
sAHUfiL  and 
Phillips      cause  is  tantamount  to  a  finding  that  the  two  defendants 

C  p'  d  ^^^^  "^'  jointly  liable.  The  fact  of  the  amount  of  the 
Lbvbt.  four  cheques  for  50/.  having  been  claimed  by  the  plaintiffs 
does  not  make  it  a  matter  in  difference  in  the  cause ;  and, 
if  it  does  so,  then  the  objection  is  apparent  upon  the  face 
of  it,  and  the  Court  will  not  set  aside  the  award,  but  will 
leave  the  parties  to  their  remedy,  and  let  the  defect,  if  it 
be  such,  be  taken  advantage  of  hereafter.  Dunn  v«  Mur- 
ray (a),  coupled  with  Lord  Bagot  v.  Williams  (b),  shews 
that  the  defendant  has,  under  this  award,  all  the  protection 
to  which  he  is  entitled. 

Sir  John  Campbell  and  Maule,  contr^.  These  are  mat- 
ters within  the  scope  of  the  declaration^-  claimed  by  the 
plaintiffs  in  their  particulars  of  demand,  and  claimed  again 
by  them  before  the  arbitrator.  The  matters  to  be  decided 
upon  by  the  arbitrator,  under  this  form  of  reference,  are 
matters  within  the  scope  of  the  declaration,  which  were 
in  dispute  between  the  parties  at  the  time  of  the  refer- 
ence.  These  matters  were  such,  and  have  not  been  decided 
on;  therefore  the  award  is  partial  only.  The  arbitrator 
himself  admits  that  these  are  matters  in  difference,  for 
he  states  that  these  sums  were  claimed  by  the  plaintiffs 
upon  the  reference.  It  is  said,  that  the  arbitrator's  so 
finding  that  these  were  not  matters  in  difference  is  tanta- 
mount to  saying  that  there  was  no  joint  liability.  But  that 
is  not  so;  it  is  merely  saying,  ''Upon  these  items  I  give  no 
opinion  whatever.^'  This  award  would  be  no  defence  for 
Mr.  Cooper  to  any  future  action  which  might  be  brought 
against  him  (c)  in  respect  of  these  four  sums  of  50L ;  there- 
fore he  has  not  the  protection  to  which  he  is  entitled.  The 
two  cases  cited  are  clearly  distinguishable.     If  the  arbi- 

(a)  4  Mann.   &   Ryl.  571;   9  (c)   ».  e.  as  surviving  partner; 

Barn.  &  Cressw.  780.  the  argument  on   the  other  side 

(5)  5  Dowl.  &  Ryl.  87 ;  S  Bam.  does  not  go  to  his  liability  in  his 

&  Cressw.  235.  individual  capacity. 
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trator  had^  in  point  of  fact,  considered  these  four  items  not 

to  be  matters  in  difference^  and  had  simply  awarded  that  a 

certain  sum  was  due,  it  must  be  admitted  that  the  parties 

would  have  been  concluded  (b).    That,  however^  is  not  the 

case  here. 

Cur.  adv.  vuU. 
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Samuel  and 
Phillips 

V. 

Cooper  and 
Levey. 


Lord  Denman,  C.  J.,  on  the  last  day  of  the  term,  said  : — 
In  this  case  we  have  looked  attentively  over  the  authorities, 
and  at  the  afhdavits  on  both  sides,  and  we  have  come,  re- 
luctantly, to  the  conclusion,  that  all  matters  in  difference  in 
the  cause  having  been  referred  to  the  arbitrator,  there  are 
some  matters  in  difference  upon  which  he  has  not  come 
to  any  conclusion :  and,  therefore,  that  the  award  must  be  set 

aside. 

Rule  absolute. 


(a)  Such  an  award  would  have 
been  equivalent  to  a  finding  that 
the  defendants  were  not  jointly 
liable  upon  the  cheques.  This  is 
probably  the  view  which  the  ar- 
bitrator took  of  the  claim,   but 


finding  that  he  had  no  jurisdiction 
over  the  amount  of  the  cheques 
qu^  debt,  he  seems  to  have  in- 
ferred that  he  had  no  jurisdiction 
qua  claim. 


Fox,  qui  tarn,  v.  Keeling. 

Debt,  for  penalties  for  usury.     The  first  count  stated.  In  debt  qui 
that  on  5th  February,  1830,  one  Newton  drew  a  bill  upon  [feTfoTu^u"""*' 
Joyce  for  40Ly  payable  to  his  own  order,  which  bill  was  in  the  renew- 
accepted  by  Joyce,  and  indorsed  by  Newton  to  the  defend-  counting  of 
ants ;    that   after  the  suid   bill  became  due  and  payable  ^^*^^»  *^  ^^ "«" 

,.  ,  1     /v  1         /•  •  *   cessary  to 

according  to  the  tenor  and  effect  thereoj,  to  wit,  on  i^h  prove  that  the 
April,  1830,  it  was  corruptly,  and  against  the  form  of  the  "»""ouscon- 
statute  &c.,  agreed  between  Newton  and  the  defendants,  tered  into  on 
who  were  then  the  holders  of  the  bill,  that  ol.  only  should  aay^Sis 

be  paid,  and  that  the  bill,  as  far  as  regarded  the  remaining  laid  in  the  de- 
claration, even 
though  it  be  laid  under  a  videlicet. 
M  M  12 
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1835.  sum  of  35L,  should  be  renewed  by  a  bill  at  two  months 
for  35L,  to  be  dated  8th  April,  to  be  drawn  by  Newton 
upon  and  accepted  by  Joyce^  and  to  be  indorsed  by 
Newton  to  the  defendants ;  and  that  the  defendants  should 
take  5/.  in  part  of  the  40L,  and  should  also  take  the  last- 
mentioned  bill  in  renewal  of  &c.y  and  should  forbear  and 
give  day  of  payment  of  the  said  sum  of  35/.  from  thence 
until  the  bill  for  35L  should  become  due  and  payable,  ac- 
Tording  to  the  tenor  and  effect  thereof;  and  that  for  for^ 
bearing  and  giving  day  of  payment  of  the  said  sum  of  S5L 
by  the  defendants  to  Newton,  from  the  time  when  the  first' 
mentioned  bill  became  due  until  the  bill  for  S5L  should 
become  due  according  to  the  tenor  and  effect  thereof,  the 
tlefendants  should  take  from  Newton  2/.  \s.6d,\  and  that 
in  pursuance  of  this  corrupt  agreement  the  defendants  did, 
to  wit,  on  the  said  l£th  April,  1830,  take  from  Newton 
2/.  Is.  6d,  for  forbearing  and  giving  day  of  payment  of  the 
said  sum  of  351.  from  the  time  of  making  the  said  corrupt 
agreement  in  that  behalf  until  the  time  when  the  bill  for 
35/.  should  become  due ;  and  that  as  a  further  security  for 
the  said  sum  of  35/.,  and  in  renewal  of  &c.  (as  before)^ 
Newton  did,  to  wit,  on  12th  April,  1830,  in  further  pursu- 
ance of  the  said  corrupt  and  unlawful  agreement,  draw 
another  bill,  dated  8th  April,  1830,  being  the  day  on  which 
the  first-mentioned  bill  became  due,  upon  Joyce,  and 
thereby  requested  Joyce,  two  months  after  date,  to  pay  to 
his  order  35l.,  which  bill  was  then  accepted  by  Joyce,  and 
indorsed  by  Newton  to  the  defendants;  and  the  defend- 
ants, in  further  pursuance  &c.,  did  forbear  and  give  day  of 
payment  of  the  said  35/.  from  the  time  when  the  first-men- 
tioned bill  became  due,  until  the  bill  for  351,  became  due, 
(the  said  first-mentioned  bill  not  being  paid  or  satisfied 
except  as  to  the  sum  of  5/.);  and  that  the  sum  of  2/.  Is.  6c/., 
so  taken  by  the  defendants  in  manner  and  for  the  cause 
aforesaid,  exceeds  the  rate  of  51.  for  the  forbearing  of  100/. 
for  a  year,  contrary  to  the  form  of  the  statute  8ic.  The 
declaration  contained  several  other  counts,  stating  similar 
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traosactions ;  and  there  was  also  a  set  of  counts,  charging  i8S5. 
the  defendants  with  usury  in  the  discouniing  of  the  bills.  The 
usurious  contract  was  in  each  of  these  latter  counts  alleged 
to  have  been  made,  under  a  videlicet,  on  a  day  certain,  be- 
tween the  drawing  of  the  bill  and  its  maturity;  and  the  sum 
of  money  alleged  to  have  been  advanced  by  the  defendants 
upon  discounting  the  bill  fell  short  of  the  sum  for  which 
the  bill  was  drawn,  by  an  amount  far  exceeding  the  legal 
rate  of  interest,  even  calculating  the  interest  from  the  day 
on  which  the  bill  was  drawn  to  the  day  on  which  it  would 
become  due. 

^  At  the  trial  before  Lord  Denman,  C.  J.,  at  the  sittings 
at  Guildhall  after  last  Easter  term,  the  usurious  contracts 
stated  in  several  of  each  set  of  counts  were  proved  to  have 
been  made  and  executed,  but  the  plaintiff  failed  to  shew  in 
any  instance  on  what  precise  day  the  contract  was  made.  It 
was  objected,  on  behalf  of  the  defendant,  that  the  day  of 
making  the  contract  ought  to  be  proved  as  laid,  or  that 
9ome  precise  day  should  have  been  sworn  to ;  and  that  in 
the  absence  of  such  proof,  the  defendant  was  entitled  to  a 
nonsuit.  The  learned  judge,  however,  left  the  case  to  the 
jury,  and  reserved  the  point.  The  jury  having  found  a 
verdict  for  the  plaintiff  upon  several  of  each  set  of  issues, 
leave  was  given  to  the  defendant's  counsel  to  move  for  a 
nonsuit  upon  the  point  reserved.  In  Trinity  term  last 
Hutchinson  obtained  a  rule  accordingly ;  against  which 

Barstow  now  shewed  cause.  The  ground  on  which  the 
rule  was  obtained  was,  that  in  actions  for  penalties  for 
usury,  it  is  necessary  to  prove  the  precise  day  on  which  the 
usurious  contract  was  made.  Undoubtedly  it  is  in  general 
necessary  that  the  day  of  making  the  contract  should  be 
proved,  in  order  that  it  may  be  known  whether  the  interest 
taken  is  at  the  rate  of  more  than  51,  per  cent,  per  annum; 
but  the  offence  is  suflSciently  established,  by  shewing  any 
combination  of  facts  from  which  the  conclusion  that  more 
than  the  legal  rate  of  interest  has  been  received,  is  irre- 
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1885.        sistible.    In  the  cases  of  discottnif  it  appeared  that  the  sums 
deducted  as  discount  exceeded  the  legal  rate  of  interest, 
even  upon  the  supposition  that  the  bills  had  been  dis- 
counted   on   the   very  day  on   which    they  were   drawn. 
Therefore,  k  fortiori,  would  the  transaction  have  been  usu- 
rious, if  it  had  taken  place  at  any  later  day.     It  is  not  ne- 
cessary to  shew  by  how  much  the  interest  reserved  exceeds 
the  legal  rate  of  interest,  but  it  is  suflScient  to  shew  that 
more  than  5/.  per  cent,  per  annum  was  taken.    The  cases 
of  the  renewals  are  still  more  clear,  because  the  day  from 
which    the   time  of  forbearance    is    to   be   calculated    is 
known  with  exactness.     It  is  of  course  from  the  day  on 
which  the  original  bill  became  due,  until  the  maturity  of 
the  bill  taken  by  way  of  renewal,  and  the  time  of  making 
the  contract  is  wholly  beside  the  question.     This  rule  was 
obtained  on  the  authority  of  Partridge  v.  Coates(a).     That 
was  debt  for  penalties  for  usury.     The  transaction  stated 
in  the  declaration  was,  that  the  defendant  lent  to  one  T.  £>. 
100/.  on  a  day  which  was  laid  under  a  videlicet,  and  fore- 
bore  and  gave  day  of  payment  for  the  same  to  T.  D.from 
the  lending  thereof  until  the  6th  October,  and  took  from 
T.  D.  6/.  \5s,  for  the  forbearing  and  giving  day  of  payment 
thereof  as  aforesaid,  and  that  to  secure  the  payment  of  the 
100/.  T.  D.  indorsed  to  the  defendant  a  bill  for  100/.  at 
three  months,  drawn,  dated,  and  accepted  .3rd  July,  1824. 
The  money  was  proved  to  have  been  lent  on  6th  July,  and 
Abbott,  C.  J.  held  the  variance  fatal.     He  said,  "  I  am  of 
opinion  that  you  must,  in  a  declaration  of  usury,  shew,  on 
the  face  of  the  record,  that  the  period  of  forbearance  is 
such  that  the  sum  taken  for  interest  is  more  than  the  party 
is  by  law  allowed  to  take."     There  the  forbearance  was 
stated  to  be  from  t/ie  day  of  lending.     Therefore  the  day 
of  lending  was  a  material  point  of  time.     Here,  (especially 
in  the  case  of  renewals,)  all  that  is  required,  according  to 
the  ruling  of  Abbott,  C.  J.,  has  been  proved.     [Lord  Den- 
man,  C.  J.   Can  there  be  any  difference  between  the  two 
{a)  Ryan  &  Moody,  153;  1  Carr.  &  Payne,  534. 
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daises  of  cases?]  There  is  nooe,  unless  it  should  be  1835. 
thought  necessary  to  have  the  two  termini  of  the  period  of 
forbearance  exactly  ascertained,  for  that  rule  would  be 
satisfied  in  the  cases  of  renewals,  but  not  so  in  those  of  the 
discounting  transactions.  Partridge  v,  Coates  was  cited  in 
the  case  of  Harfield  v.  Leviy  lately  decided  in  the  Exchequer, 
but  not  yet  reported.  It  was  contended,  upon  the  authority 
of  that  case,  that  the  precise  day  was  material,  though  laid 
under  a  videlicet.  One  of  the  judges  thought  that  the  case 
did  not  go  that  length,  and  that  if  it  did  he  should  not  be 
inclined  to  assent  to  the  doctrine.  The  case,  however, 
went  off  upon  another  point.  All  the  other  reported  cases 
upon  this  statute  are  distinguishable,  and  can  be  main- 
tained on  principles  not  applicable  here;  Carlisle  v» 
Trears{a)j  Brooke  v.  Middleton(Jb\  Borrodaile  v.  Middle^ 
ton(c),  Harris  v.  Hudson  (d) 

Follett,  S.  G.  contrd.  It  is  not  sufficient,  in  a  qui  tarn 
action  for  penalties  for  usury,  to  prove  auy  combination  of 
facts  from  which  the  conclusion  that  the  defendant  has 
committed  usury  necessarily  follows;  nor  is  it  sufficient  to 
shew  the  two  points  of  time  which  form  the  limits  of  the 
period  of  forbearance.  All  the  authorities  shew  that  the 
exact  day  of  making  the  contract,  as  well  as  the  period  of 
JbrbearancCy  must  be  shewn.  Nay,  the  authorities  have 
gone  even  further,  for  they  have  decided  that  the  day  of 
making  the  contract  must  be  proved  as  laid,  and  that  even 
though  the  day  be  laid  under  a  videlicet.  In  Harfield  v. 
Levi,  the  contract  was  stated  to  have  been  made  on  a 
Saturday.  The  witness  who  proved  the  contract  said 
that  it  was  on  a  Friday  or  Saturday,  he  was  not  sure 
which,  but  he  was  sure  it  was  one  of  them.  The  Friday 
turned  out  to  be  Good  Friday,  and  it  was  shewn  that  the 
bank  at  which  the  parties  were  said  to  have  entered  into 
the  contract  was  not  open  on  Good   Friday.     The  jury 

(fl)  Cowp.  671.  (c)  2  Campb.  53. 

(6)  1  Campb.  445.  (rf)  4  Esp.  N.  P.  C.  152. 
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1835.  found  the  contract  to  have  been  made  on  the  Saturday ; 
and  the  Court  of  Exchequer,  upon  motion,  decided  that 
there  was  evidence  to  support  that  finding.  Any  observa- 
tion that  may  have  been  made  by  one  of  the  judges  as  to 
the  necessity  of  proving  the  day  as  laid,  was  not  called  for. 
The  witness,  in  this  case,  was  unable  to  swear  to  any  day 
as  that  on  which  the  contract  was  made;  therefore  the 
question  whether  it  is  necessary  to  prove  the  exact  day, 
when  laid  under  a  videlicet,  does  not  arise. 

Lord  Den  MAN,  C.  J. — I  think  that  this  rule  must  be 
made  absolute.  It  has  been  held,  that  in  a  penal  action 
for  usury,  the  exact  time  of  making  the  contract  must  be 
stated  in  the  declaration,  and  must  be  proved  as  laid. 
And  it  has  been  decided  that  even  where  the  day  is  laid 
under  a  videlicet,  the  contract  must  be  proved  to  have 
been  entered  into  on  that  day.  It  is  demonstrable,  in  this 
case,  that  usury  was  committed,  for  the  reasons  mentioned 
by  Mr.  Barstow;  but  it  is  equally  clear  that  no  day  of 
making  the  contract  was  proved.  We  cannot,  therefore, 
say  that  the  precise  offence  as  laid  in  the  declaration  was 
proved.  It  is  impossible  for  us,  at  this  day,  to  contend 
with  the  cases  that  have  been  decided  upon  this  point.  It 
seems  to  me,  therefore,  that  none  of  the  counts  of  this  de- 
claration are  proved. 

LiTTLEDALE,  J.,   WiLLIAMS,  J.,  and    CoLCRlDGE,  J., 

Stated  their  entire  concurrence. 

Rule  absolute  to  enter  a  nonsuit. 
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1835. 

In  the  Matter  of  Palmer,  Gent,  one,  &c. 

A  Rule  nisi  was  obtained,  calling  upon  John  Palmer,  an  A  superior 

attorney  of  this  Court,  to  shew  cause  why  he  should  not  be  ^„„^  upon 

struck  off  the  rolls  for  allowing  his  name  to  be  used  by  one  »unj»nary  ap- 

.       plication 
Edmofids,  contrary  to  22  Geo.  2,  c.  40,  s.  1 1  •    That  section  under  22  Geo. 

enacts,  that  if  any  attorney  shall  permit  or  suffer  his  name  ?»  ^'^^>  »•  ^^^ 
;  to  order  an 

to  be  in  any  ways  made  use  of  upon  the  account  or  for  the  attorney  who 
profit  of  any  unqualified  person,  or  send  any  process  to  such  jj*^*g  allowed 

unqualified  person,  thereby  to  enable  him  to  appear,  act,  or  an  unqua]i6ed 
.       .  ^,  1  •       1  •  .  .     person  to  prac- 

practise,  m  any  respect  as  an  attorney,  knowmg  him  not  to  xise  in  his 

be  duly  qualified,  and  complaint  shall  be  made  thereof  in  a  Jlf™®  *°  •P^ 

summary  way  to  the  Court  from  whence  such  process  did  issne,  struck  off  the 

and  proof  made  thereof  upon  oath,  to  the  satisfaction  of  the      k      . 

Court,'  that  such  sworn  attorney  hath  offended  therein,  then  Court  only 

every  such  attorney  so  offending  shall  be  struck  off  the  roll  abused  process 

and  for  ever  after  disabled  from  practising  as  an  attorney,  issues,  can, 
^  ,  m..  ,      ,  .  ,  upon  summary 

Cause  was  shewn  m  Michaelmas  term,  when  the  matter  application 

was  referred  to  the  Master,  who  made  a  report  thereon.  ^^^^^  ^^^^ 

■^  enactment. 

The  matter  was  again  referred  to  the  Master.  order  the  at- 

In  this  term  it  was  moved  that  the  Master  should  read  ^^™®7  *^^ 
his  report,  when  the  Master  made  the  following  report: —  roll. 
"  In  the  last  term  1  reported,  that  in  the  year  1829  Palmer  ^^^y^  ^app?U 
was  residing  at  Coleshill,  and  also  occupying  occasionally  canon  under 
part  of  a  house  in  Birmingham,  in  which  Edmonds  and  his  the  Court  ' 
family  lived — Edmonds  paying  the  rent  and  taxes — Edmonds  "T^^TJ^  *'  ^ 
being  at  the  time  articled  to  Palmer,  and  the  name  of  Ed-  say  whether  in 
monds  being  on  the  door,  as  also  the  name  of  Palmer: —  [he  JnaiTdified 
that  Edmonds  was  in  the  habit  of  attending  the  Court  of  person  had. 
Requests  in  Birmingham,  and  before  the  magistrates  at  the  mission^o^the 
public  office  in  Birmingham,  and  at  the  petty  sessions  in  attorney,  prac- 
Warwick,  transacting  business  as  the  clerk  of  Palmer  nomi-  Court,  the 
nally,  with  the  knowledge  of  Palmer,  but  deriving  a  profit  rule  can  bo 

to  himself  from  the  business  so  transacted  by  him ; — that  it  only  upon  its 

t  appearing  by 

the  Master's  report  that  the  case  is  ic'Uhin  the  statute,  not  upon  the  grouna  of  a  general 
jurisdiction  of  the  Court  over  its  officers. 
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18S5.  appeared  also  that  an  appeal  had  been  tried  in  the  Court 
''-^^'^^  of  Quarter  Sessions  for  the  county  in  the  name  of  Palmer^ 
Palmer.  i"  which  the  client  had  consulted  Edmonds^  supposing  him 
to  be  an  attorney,  and  where  Palmer  had  permitted  Edmonds 
to  conduct  the  proceedings,  and  had  permitted  part  of  the 
law  bill  to  be  paid  by  the  client  (who  was  a  tailor)  making 
a  suit  of  clothes  for  Edmonds. 

*^  The  above  instances  arose  in  the  inferior  courts  or  courts 
of  quarter  sessions,  and  I  have  now  to  add  and  submit  to 
the  decision  of  the  Court  two  instances  arising  in  the  Court 
of  King*8  Bench. 

''These  are,  first,  that  in  1 832  several  writs  were  placed 
in  the  hands  of  an  officer  to  be  executed,  having  Palme/s 
name  upon  them,  for  part  of  which  Palmer  afterwards  paid 
him,  saying  the  rest  was  Edmondses  business  and  not  his. 

''  Secondly,  that  in  1829-30,  an  action  {Davis  v.  Ash- 
ford)  was  carried  on  in  the  name  of  Palmer  and  with  his 
knowledge  and  concurrence,  in  the  course  of  which  Ed- 
monds  appeared  and  acted  as  the  attorney,  and  after  verdict 
obtained,  claimed  to  have  the  costs  paid  to  himself,  and 
objected  to  their  being  paid  to  Palmer  J^ 

M.  D,  Hill  now  shewed  cause.  Upon  this  application 
the  Court  cannot  take  notice  of  the  first  part  of  the  Master's 
report,  which  regards  practising  in  inferior  Courts,  since 
the  22  Geo,  2  gives  jurisdiction  to  that  Court  only  whence 
the  process,  which  has  been  abused,  issued.  The  attention 
of  the  Court  will  therefore  be  confined  to  the  cases  in  which 
the  process  issued  out  of  this  Court.  There  are  means 
pointed  out  in  the  statute,  2  Geo.  2,  c.  23,  of  punishing 
those  persons  who  practise  in  an  improper  manner  in  the 
Court  of  Quarter  Sessions.  They  can  only  be  punished  on 
conviction  (a),   that  is,  a    conviction    obtained    upon    an 

(a)  Sect.  17,  "  If  any  person  mit  or  suffer  any  other  person  or 

who  shall  be  a  sworn  attorney  of  persons  to  sue  out  any  writ  or  pro- 

any  of  the  courts  of  law  aforesaid,  cess,  or  to  commence,  prosecute, 

shall  knowingly  and  willingly  per-  follow  or  defend  any  action  or  ac- 
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indictment.  Only  two  instances  are  stated  in  the  report  of 
transactions  in  this  Court.  With  r^ard  to  the  former  of 
these  it  is  to  be  observed,  that  the  Master  does  not  report 
that  Palmer  permitted  Edmonds  to  sue  out  these  writs  for 
his  own  profit.  Edmonds  was  the  articled  clerk  of  Palmer, 
and  the  inference  that  Edmonds  sued  out  any  of  these  writs 
for  his  own  profit  cannot  be  drawn  with  any  degree  of  cer- 
tainty. The  report  should  be  as  explicit  as  the  verdict  of 
a  jury.  The  facts  stated  are  capable  of  many  explanations. 
The  second  instance  in  the  report  is  no  finding  against 
Palmer,  for  no  concurrence  of  Palmer  is  found.  In  many 
instances  the  managing  clerk  acts  as  attorney.  It  is  con- 
tended, on  the  other  side,  that  the  Court  has  a  genieral 
discretion  to  strike  attorneys  off  the  roll.  If  this  Court 
originally  had  any  such  power,  it  will  consider  that  its  dis- 
cretion should  be  guided  by  the  act  of  parliament  upon 
which  the  application  is  made. 
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Follett,  S.  G.  and  Whateley,  in  support  of  the  rule. 
This  is  aii  application  to  strike  Palmer  off  the  roll,  on  the 
ground  that  he  permitted  an  unqualified  person,  for  his  own 
profit,  to  practise  in  his.  Palmer's,  name.  In  the  affidavits 
an  explicit  admission  to  that  effect  by  Palmer,  before  the 
commissioners  of  his  bankruptcy,  is  stated.  [Hill  objected 
to  any  reference  to  the  aflidavits.]  It  also  appears  from 
Edmonds's  statement,  that  Palmer  permitted  him  to  practise 
in  his  name  at  the  assizes.  The  Court  will  infer  from  the 
report  what  was  the  nature  of  the  dealings  between  the 
parties.  It  is  manifest  from  the  report  that  Edmonds 
practised  as  an  attorney  with  the  knowledge  and  concurrence 


tions  or  other  proceediDgs  in  his 
name,  not  being  a  sworn  attorney 
of  one  of  the  said  Coarts  of  Law 
or  a  sworn  solicitor  of  the  said 
Court  of  Chancery,  or  of  some  or 
one  of  the  Courts  of  Equity  afore- 
said, and  shall  be  thereof  lawfully 
convicted,  every  person    so   con- 


victed shall,  from  the  time  of 
such  conviction,  be  disabled  and 
made  incapable  to  act  as  an  at- 
torney in  any  of  the  Courts  of 
Law  aforesud,  and  the  admittance 
of  such  person  to  be  an  attorney 
of  any  of  the  said  Courts  of  Law 
shall  thenceforth  cease  and  be  void." 
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1835.        an<t  in  the  name  of  Palmer,    The  report  first  states  the 
general  nature  of  the  business  and  the  connection  between 
the  parties ;  then  the  transactions  in  the  court  of  requests, 
— before  the  magistrates, — and  at  the  quarter  sessions, — ^ 
and  then  come  two  instances  arising  in  this  Court.     [Lord 
DenmaUf  C.  J.  The  last  part  of  the  report  may  be  defective, 
because  it  does  appear  that  Palmer  knew  of  it]     From  In 
re  Clarke  (a)  it  appears,  that  if  the  Court  are  satisfied  that 
a  charge  similar  to  the  present  is  true,  they  are  bound  to 
strike  the  party  off  the  roll,  and  it  is  not  strictly  necessary 
to  bring  the  case  precisely  within  the  words  of  the  statutes. 
In  re  Clarke  is  also  an  authority  to  shew  that  the  application 
against  the  attorney  may  be  made  founded  on  the  general 
authority  of  this  Court  over  its  officers.    It  is  sufficient  to 
show  by  affidavits   a   participation  in   the  profits.   In  re 
6arbutt{b).    The  2  Geo.  %  c.  23,  s.  17|  does  however 
apply  to  this  case.    In  the  case  of  Jackson ^  in  re  (c),  Abbott, 
C.  J.  said,  that  the  enacting  part  must  be  construed  in  re* 
ference  to  the  preamble.     The  preamble  of  the  2  Geo.  2, 
c.  23,  s.  17^  states,  that  that  act  was  passed  *'  for  the  better 
regulation  of  attorneys  and  solicitors  practising  in  any  of  the 
Courts  of  Law  or  Equity  in  that  part  of  Great  Britain  called 
England."    For  some  purposes  the  Court  of  Quarter  Ses- 
sions is  a  superior  Court,  and  even  costs  of  proceedings  in 
that  Court  are  taxable  in  this.     At  all  events  whether  or 
not  this  be  a  case  within  the  meaning  of  either  of  the  sta^ 
tutes,  it  is  sufficient  to  say  that  Palmer's  conduct  has  been 
such  that  he  is  unfit  to  remain  on  the  roll.    The  Court  has 
general  jurisdiction  over  its  officers.    Ex  parte  Whatton{d). 

Lord  Denman,  C.  J. — The  affidavits  which  were  before 
the  Court  on  a  former  occasion  stated  something  very  like 
2L  partnership  between  Edmonds  and  Palmer.    The  question 

(a)  S  Dowl.  &  R^l.  260.  (c)  1  Bam.  &  Cressw.  270,  and 

\h)   2  Bingh.  74;    S.  C.   9  B.      3  Dowl.  &  Ryl.  263,  n. 
Moore,  157.  {d)  5  Bam.  &  Aiders.  824. 
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then  discussed  was,  whether  the  business  which  Palmer 
permitted  Edmonds  to  carry  on  was  business  in  this  Court; 
We  entertained  a  doubt  upon  that  subject,  and  the  case  was 
sent  to  the  Master  to  inquire  into  this  matter,  in  order  that 
the  Court  might  determine  whether  the  22  Geo.  3  should 
be  enforced.  The  interference  of  the  Court  was  not,  upon 
the  former  occasion,  requested  by  reason  of  its  general 
power.  Certainly  the  Court  will  not  resort  to  its  general 
power  upon  a  report  made  upon  an  inquiry  directed  with 
reference  to  a  particular  act  of  parliament.  The  matter  is 
now  brought  to  the  single  question  whether  enough  appears 
to  call  on  this  Court  to  act  under  the  act  of  parliament. 
We  cannot  shut  our  eyes  to  the  general  facts  of  the  case. 
These  two  persons  resided  in  the  same  house,  and  were 
engaged  together  in  the  conduct  of  business  in  inferior 
Courts.  From  the  latter  circumstance  it  is  reasonable  to 
presume  that  they  pursued  a  similar  course  as  to  causes  in 
this  Court.  Two  particular  examples  of  the  mode  of  con- 
ducting causes  in  this  Court  are  given  in  the  report.  They 
leave  no  doubt  as  to  what  the  Court  ought  to  do,  acting 
upon  the  principle  laid  down  by  Lord  Tenterden  in  Jackson, 
in  re.  The  first  of  these  examples  is  this — in  or  about 
the  year  1832  several  writs  were  placed  in  the  hands  of  a 
sheriff's  officer  to  be  executed,  with  Palmer^s  name  upon 
them.  For  part  of  these  Palmer  paid  the  officer,  but  as  to 
the  rest  he  referred  the  officer  to  Edmonds,  saying,  that  they 
were  Edmonds's  business  and  not  his.  That  being  so,  it  is 
impossible  not  to  infer  that  of  the  writs  thus  given,  some 
related  to  business  of  which  Edmonds  was  to  have  the 
profit.  The  latter  of  these  examples  is,  that  in  1829  an 
action  was  commenced  in  the  name  of  Palmer,  as  the  at- 
torney conducting  the  suit,  and  that  after  it  was  concluded 
Edmonds  claimed  the  costs,  and  refused  to  allow  them  to 
be  paid  to  Palmer.  It  is  not  indeed  stated  what  ulti- 
mately became  of  those  costs,  but  the  report  distinctly 
states  that  the  action  was  brought  with  Palmer^s  knowledge 
and  concurrence  and  in  his  name,  and  that  in  the  course  of 
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1835.  it  Edmonds  appeared  and  acted  as  the  attorney.  Edmonds 
was  therefore  acting  with  the  knowledge  and  concurrence 
of  Palmer.  Considering  that  the  particular  object  of  making 
these  inquiries  was  to  ascertain  whether  Edmonds  was  al- 
lowed by  Palmer  to  conduct  business  for  his  own  profit,  it 
is  impossible  not  to  come  to  the  conclusion  that  Edmonds 
was  so  permitted  in  proceedings  in  this  Court.  This  case 
is  therefore  dbtincdy  brought  within  the  1 1th  section  of  the 
2£  Geo.  2,  c.  46.  We  have  no  option  with  respect  to  the 
exercise  of  our  authority,  and  Palmer  must  consequently 
be  struck  off  the  roll. 

LiTTLEDALB,  J. — The  two  instances  given  in  the  report 
are  not  so  explicit  as  the  affidavits  would  make  them.  As 
to  the  first,  it  is  not  shewn  whether  the  officer  was  to  be 
paid  by  Palmer  or  by  Edmonds.  It  appears  that  when  the 
officer  asked  to  be  paid.  Palmer  said,  some  of  these  writs  are 
mine  and  some  are  Edmonds's.  At  all  events  this  was  an 
admission  by  Palmer  that  Edmonds  had  the  benefit  of  the 
profit  on  some  of  these  writs.  With  respect  to  the  second 
instance,  the  action  was  brought  with  the  concurrence  of 
Palmer.  The  suit  was  conducted  in  Palmer's  name,  yet 
he  did  not  appear  in  it,  and  Edmonds  claimed  the  costs.  It 
must  be  intended  that  Palmer  was  cognizant  of  all  the  pro- 
ceedings relative  to  this  action. 

Coleridge,  J. — My  mind  is  little  disposed  to  come  to 
a  similar  conclusion,  as  the  consequences  are  so  highly  penal. 
I  struggled  against  it  at  first,  but  I  now  fully  concur  in  the 
view  of  the  facts  of  the  case  taken  by  my  lord  and  my 
brother  Litiledale.  When  I  apply  to  those  facts  the  prin- 
ciple laid  down  by  Lord  Tenterden,  I  think  we  must  con- 
clude that  the  party  ought  to  be  struck  off  the  roll. 

Rule  absolute(a). 
(a)  Vide  In  the  matter  of  Rots  and  Hodgson,  Easter  term,  1835,  post. 
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1835. 

Pitt,  Administrator  of  Pitt,  deceased,  v.  Coombs. 

XHE  defendant  having  signed  judgment  and  obtained  the  A  party  who 

Master's  allocatur    for  42/.   \0s.  costs,  the   plaintiff  was  ^  ^[^  ^\^\^ 

taken  under  a  ca.  sa.  on  2l8t  June,  1833,  at  his  office  in  which  was  af- 

,     terwards 
Adam  Street,  Adelphi,  whither  he  had  gone  to  take  refresh-  enlarged,  upon 

ments  on  his  way  from  the  Court  of  Exchequer,  in  which  ^^^  ^^!^^, 
he  had  been  during  the  day  engaged  as  a  party  to  a  suit^  to  davits  in  an- 
his  residence  at  Somers'  Town.    The  plaintiff  applied  to  a  ^^^ain  diiy,* 
judge  to  discharge  him,  on  the  ground  that  he  was  privi-  was  permitted 
leged  at  the  time  of  the  arrest.     The  judge  thought  that  j^Ae  his  rule 
the  plaintiff's  privilege  had  ceased,  but  made  an  order  for  *,^*?^*t  j 
his  discharge  upon  payment  into  Court  of  the  42/.  10«.  and  omitted  to  take 
also  51.  for  costs.    The  plaintiff  paid  the  471.  lOs.  into  ^JJhVffltef 
Court,  and  was  thereupon  discharged  in  pursuance  of  the     Where 
order.      In  the  following  term  (Michaelmas,    1833,)   the  ^ J^ Jj  ^j^ji^^ 
plaintiff  moved  in  the  Outer  Court  to  set  aside  the  pro-  privileged  from 
ceedings  for  irregularity,  on  the  ground  that  the  notice  of  money  mto 

taxation  had  not  been  served  until  the  morninsr  appointed  ^9"^^  ^y  ^^' 

^    *  *  mission  of  a 

for  the  taxation,  and  of  other  defects.     Littledale,  J.,  gave  judge,  in  order 
his  judgment  upon  the  matter  in  Hilary  term,  1834,  but  ^schlree,*'he 
referred  certain  questions  of  fact  to  the  Master.   The  Mas-  is  entitled, 
ter  made  his  report  in  Hilary  vacation,  and  in  the  following  "ion" to  the 
term  the  plaintiff  applied  for  a  rule  to  refer  the  matter  back  Court,  to  have 
to  the  Master.   The  matter  being  still  pending,  the  plaintiff,  stored  to  him. 

in  Michaelmas  term,   1834,  obtained  a  rule  to  shew  cause      Bj^tsuch 

'  ^       application 

why  the  47 /•  10^.  should  not  be  paid  out  of  Court  to  him.  must  be  made 
This  rule  was,  upon  the  application  of  Platty  for  the  de-  ^naS^time 
fendant,  enlarged  to  this  term,  on  the  usual  terms  of  filing  afler  the  arrest, 

the  aflSdavits  in  answer  seven  days  before  the  term.  „,u,t  be  satis- 

factorily  ac- 
.     .  counted  for. 

Piatt  now  shewed  cause,  and  took  a  preliminary  objec-     Thependen- 

tion  that  the  plaintiff  had  not  taken  office  copies  of  the  ^^^^t  wX'Ihe 
affidavits  in  answer.  proceedings 

for  irregularity, 

was  held  to  be 

a  satisfactory  reason  for  having  deferred  the  application  for  several  terras. 
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1835.  Lord  Denman,  C.  J.  (after  consultiDg  the  oflScers  of  the 

Court)  said — ^We  find  that  the  rule  to  which  jou  allude 
has  not  been  of  late  strictly  complied  with  in  practice. 
Therefore  proceed  to  the  merits  of  the  application. 

Piatt.  The  plaintiff  was  not  privileged  from  arrest,  and 
if  he  were  so  privileged,  he  must,  after  so  long  a  delay  in 
making  this  application,  be  taken  to  have  acquiesced  in  the 
arrest,  and  in  the  judge's  opinion  upon  the  matter. 

The  plaintiff  in  person  supported  his  rule,  and  contro- 
verted both  the  above  propositions. 

Lord  Denman,  C.  J. — ^This  is  an  application  by  Mr. 
Pitt  to  have  a  sum  of  47/*  lOs.  restored  to  him,  which  he 
was  obliged  to  pay  to  purchase  his  liberty  from  arrest.  We 
think  that  the  arrest  was  illegal  (a),  and  that  therefore  the 
money  was  obtained  from  him  by  duress  illegally  exerted 
over  him.  If,  therefore,  the  matter  stood  now  as  it  then 
did,  the  money  ought  as  a  matter  of  course  to  be  restored 
to  him.  But  it  is  objected  that  the  application  comes  too 
late,  or,  in  other  words,  that  after  so  long  delay  Mr.  Pitt 
must  be  taken  to  have  acquiesced  in  the  proceedings;  and 
certainly  an  application  such  as  this  ought  to  be  made 
within  a  reasonable  time  after  the  arrest.  We  think,  how- 
ever, that  in  this  case  the  delay  is  sufficiently  accounted  for. 

LiTTLEDALE,  J. — I  think  the  rule  ought  to  be  made  ab- 
solute. The  arrest  was  illegal  in  consequence  of  the  pri- 
vilege. The  only  question  then  is,  whether  the  application 
is  too  late  or  not?  In  the  term  following  the  arrest,  Mr. 
Pitt  moved  to  set  aside  the  proceedings  for  irregularity, 
which  went  to  the  root  of  the  whole  matter;  and  since  then 
a  series  of  applications  have  been  made,  which  have  occu- 
pied the  whole  interval.     Upon  the  whole  of  the  circum- 

(a)   Vide  Titt  ▼.  Coomhty  ante,      same  party,  under  circumstances 
vol.  iii.  2 IS,  in  which  the  Court      very  similar,  was  illegal, 
decided  that  another  arrest  of  the 
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Stances,  I  own  that  I  think  that  the  application  is  not  too         18S5. 
late. 

Williams,  J. — There  is  no  doubt  whatever  upon  the 
question,  except  so  far  as  relates  to  the  objection  of  delay. 
This  objection,  however,  is  fairly  answered.  Mr.  Fiit,  so 
far  from  acquiescing  in  the  arrest,  has  been  constantly 
struggling  against  it.  First,  an  application  was  made  to  my 
brother  Liltledfile  to  set  aside  the,  proceedings  for  irregu- 
larity, and  he  gave  judgment  here  on  the  last  day  of  Hilary 
term,  but  referred  certain  matters  to  the  master.  The  masr 
ter  made  his  report  in  February,  1834,  and  a  motiou  was  in 
Easter  term  made  to  set  aside  that  report, — the  effect  of 
which  application  was  to  carry  him  over  Trinity  term.  In 
Michaelmas  term  last  this  application  was  made.  The  delay 
is,  I  think,  satisfactorily  accounted  for,  and  therefore  this  rule 
ought  to  be  made  absolute. 

Rule  absolute* 


Watson  r.  Waltham  and  others. 

Trespass  for  breaking  and  entering  a  dwelling-house  Qf^^rct^^^^ 
8lc.,  in  the  parish  of  Cottingham,  Yorkshire.     Plea :  that  to  enter  upon 

the  dwelling-house  &c.,  were,  and  from  time  immemorial  p«Py*»ol<^  land* 
o  '  '  18  necessanly 

had  been,  a  customary  tenement  of  the  manor  of  Skidley>  to  ha  implied 
and  demisable  by  copy  of  court  roll;  that  before  the  comr  lo  gell  and  dli^ 
mencement  of  this  suit,  2d  May,   1829,  the  plaintiff  was  poteof  such 
seised  of  the  said  dwelling-house  &c.,  in  his  demesne  as  of  non-pav- 

of  fee,  at  the  will  of  the   lord   of    the  said  manor — that  mfn^of  money 

.     -rr         •  I      advanced  by 

being  so  seised,   the   planitiff,    without  the  court  of  the  way  of  more- 
Master  &c.,  of  IVinity  College,  Cambridge,  then  lords  of  ^*^'jj  ^^  j^ 
the  manor,  did  duly  surrender  into  their  hands,  according  mortgage  deed, 
to  the  custom   of  the  manor,   the  dwelling-house  &c.,  to  to  surrender 

the  use  of  T,  O.  Atkinson,  his  heirs  and  assigns,  according  copyhold  land 

to  B.  upon 
trust;  in  case  of  default  in  payment  of  money  lent  by  C.  to  il.  to  sell  and  dispose  of 
the  premises  when  C  shall  think  proper,  a  request  by  C«  is  a  condition  precedent  to  tho 
power  of  B.  tu  sell. 

VOL.  IV.  N  N 
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to  the  custom  of  the  manor,  for  ever,  upon  the  trusts  and 
to  and  for  the  intents  and  purposes  declared  of  and  con* 
cerning  the  same,  (for  securing  the  payment  to  the  defend- 
ant Walikam,  his  executors  Sec.,  ^200/.  and  interest^)  in  an 
indenture  of  the  same  date  between  the  plaintiff  of  the 
first  part|  Wahham  of  the  second  part,  and  A  tkimon  of  the 
third  part:  whereby  in  consideration  8lc.,  the  plaintiff  di«- 
rected  that  Aikinson,  his  heirs  Sic.  should  stand  seised  of 
the  said  dwelling4iouse  Sec.,  upon  the  following  amongst 
olher  trusts:— ^in  case  the  plaintiff  or  his  heirs  &c.,  should 
on  the  2d  November  then  next,  pay  to  Wahham,  his  exe- 
cutors tic.,  200/.  and  interest,  then  upon  trust  to  re-surren«- 
der  and  re^assure  to  the  use  of  the  plaintiff,  his  heirs,  Scc^; 
but  iti  case  of  default  in  payment  of  the  ttOO/.  and  interest, 
or  any  part  of  the  same,  cotitrary  to  the  true  intent  and 
inclining  of  the  indenture,  then  upon  trust  that  AtkimoHp 
his  heirs  Sfc,  should  at  any  time  or  times  thereqfter,  whem 
WitUham  should  think  proper,  sell  and  dispose  of  the  said 
premises,  and  should  surrender  and  assure  the  same  when 
sold  to  the  purchaser.     Covenant,  that  the  said  dwelling- 
house  &c.  should  remain  and  continue  and  be  to  the  use 
of  Atkinson,  his  heirs  &c.,  but  nevertheless  upon  and  for 
the  several  trusts,  intents,  and  purposes,  thereinbefore  «j*- 
pressed  of  and  concerning  the  same,  and  should  and  might 
be  accordingly  peaceably  and  quietly  held  and  enjoyed,  and 
the  rents,  issues,  and  profits  thereof  received  and  retained 
accordingly,  without  any  let,  suit,  &c.      The  plea  then 
averred  that  the  plaintiff  had  not  paid  the  200/.  or  any  part 
thereof,  and  that  the  same  still  remained  wholly  due  and 
unpaid : — >Wherefore  the  defendants  at  the  time  when  8cc., 
as  the  servants  and  by  the  command  of  the  said  Atkinson^ 
under  and  by  virtue  of  the  said  indenture,  broke  and  entered 
the  said  dwelling-house  &c.     The  plaintiff  demurred    to 
this  plea,  and  assigned  as   causes  of  demurrer: — that  it 
does  not  appear  in  or  by  the  plea  that  Atkinson  was  ever 
admitted  by  the  lords  as  tenant  of  the  dwelling-house  Sic., 
or  that  the  lords  ever  granted  any  seisin  thereof  to  Atkin* 
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$on,  to  hold  unto  him^  his  heirs  &c.,  for  ever,  at  the  will 
of  the  lords, according  to  the  custom  of  the  manor; — and 
that  it  does  not  appear  in  or  by  the  plea  that  the  plaintiff 
ever  delivered  to  Jtkimon  the  possession  of  the  dwelling- 
house  Sec,  or  that  the  plaintiff  was  ever  dispossessed 
thereof,  or  of  his  legal  estate  and  interest  therein,  and  right 
to  the  possession  thereof,  and  to  withhold  the  same;  that 
it  does  not  appear  that  Atkinson  had  any  possessory  right 
or  legal  interest  in  the  dwelling-house  &c.  to  justify  the 
defendants'  entry  and  trespass  therein, — and  also  that  the 
plea  is  a  bad  and  informal  plea  of  leave  and  licence. 
Joinder  in  demurrer. 
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Knowles,  in  support  of  the  demurrer.  The  plea  is  no 
answer  to  the  declaration.  It  does  not  state  that  Jtkimon, 
the  surrenderee,  was  ever  admitted  by  the  lords;  and  with- 
out admittance  no  estate  passes  to  the  surrenderee.  Hex 
V.  Lady  Mildmay(a).  Nor  can  the  surrenderee  enter 
without  admittance,  even  where  the  lord,  without  reasona- 
ble cause,  refuses  to  admit  him.  Berry  y.  Greene  (Jb). 
The  deedf  declaring  the  uses  of  the  surrender,  can  pass  no 
estate;  for  the  property  can  pass  only  by  the  surrender. 
But  it  will  be  said  that  this  deed  amounted  in  law  to  a 
licence  to  enter;  and  the  main  reliance  on  the  part  of  the 
defendant  will  be  upon  the  covenant,  that  the  dwelling- 
house  &c.,  should  remain,  continue,  and  be,  to  the  use  of 
Atkinson,  his  heirs  &c.,  but  nevertheless  upon  the  several 
trusts  thereinbefore  expressed  of  and  concerning  the  same, 
and  should  be  accordingly  peaceably  and  quietly  held  and 
enjoyed,  A  party  cannot,  by  a  licence  of  this  sort,  be  entitled 
to  enter  upon  a  copyhold ;  for  if  that  were  so,  admittance 
might  in  every  case  be  dispensed  with — at  least  as  between 
surrenderor  and  surrenderee.  [Lord  Denman,  C.  J.  The 
surrenderee  cannot  have  a  complete  title  without  admit- 
tance.    But  suppose  the  surrenderor  to  make  a  lease  to 

(a)  AntCy  vol.  ii.  778;  5  Barn.       (b)  Cro.  Eliz.  349.    Et  vide  ante, 
&Adol.  351.  481(«). 

N  N  2 
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the  surrenderee,  the  latter  might  enter.  Why  may  he  not 
enter  under  a  licence?  Though  I  do  not  mean  to  express 
a  final  opinion  now,  it  seems  to  me  that  there  can  be  no 
objection  to  the  surrenderor's  giving  a  licence  to  enter  upon 
the  copyhold.]  This  covenant  gives  only  a  mere  right  of 
action  against  the  plaintiff  for  breach  of  that  covenant* 
But  assuming  that  it  gives  a  licence  or  a  power  coupled 
with  an  interest,  and  that  this  entry  is  to  be  taken  as  an 
entry  under  the  power,  it  becomes  necessary  to  see  whether 
the  terms  of  the  power  have  been  strictly  complied  with« 
It  is  evident  that  throughout  the  whole  of  the  deed  an 
admittance  is  contemplated ;  for  the  trusts  upon  which  Jt" 
kinson  is  to  hold,  are  to  re-surrender  and  re-assure^  in  case 
the  plaintiff  shall  before  a  certain  day  pay  the  200/.  and 
interest;  and  in  case  of  default  in  payment,  then  upon  trust 
at  any  time,  if  Waltham  shall  think  proper,  to  sell  and  dis- 
pose of  the  same,  and  to  surrender  and  assure  the  same, 
when  sold,  to  the  purchaser.  Atkinson  is  in  fact  only 
authorized  to  enter  for  the  purposes  of  sale,  and  then  only 
if  Waltham  shall  think  proper.  Now,  upon  the  plea  the 
entry  is  stated  to  be  by  reason  of  non-payment  of  the  200/., 
but  it  is  not  stated  that  the  defendants  entered  at  the  request 
of  Walt  ham  f  or  for  the  purposes  of  sale.  The  entry  was 
not  therefore  within  the  power. 


Cresswell,  contr^.  It  is  not  intended  to  deny  that  a  sur- 
renderee, before  admittance,  has  no  legal  estate.  The  jus- 
tification depends  entirely  upon  the  covenant  for  quiet  en- 
joyment. [Littledale,  J.  I  do  not  see  that  the  deed  gives 
any  power  of  entry,"]  It  is  not  given  in  express  terms,  but 
it  must  necessarily  be  implied  from  the  covenants  that  At- 
kinson might  quietly  hold  and  enjoys  and  take  the  rents, 
issues,  and  profits.  The  party  could  not  have  the  benefit 
cf  this  covenant  unless  he  had  a  power  to  enter.  If  the 
plaintiff  were  to  recover  in  this  action,  the  defendant 
would  have  a  cross-action  against  the  plaintiff  for  breach  of 
his  covenant.     The  Court  will,  in  order  to  avoid  circuity 
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of  actioDi  rather  imply  a  power  to  enter,  from  the  cove- 
nant for  quiet  enjoyment.  Dean  v.  NewhaU{a\  Seijt.  Wil- 
iiama^s  note  to  Turner  v.  Davis (b).  There  is  nothing  in 
this  deed  making  a  request  on  the  part  of  Waltham  a  con- 
dition precedent  to  Atkinson  s  entering.  The  assent  or  re- 
quest of  Waltham  is  required  only  in  case  of  a  sale  of  the 
property.  The  covenant  for  quiet  enjoyment  is  quite  in- 
dependent of  that  clause  in  the  deed  which  gives  to 
Atkinson  the  power  to  sell.  JiLittledale,  J.  In  your  plea 
you  state  only  that  the  200/.  and  interest  was  due^  and 
that,  therefore,  under  and  by  virtue  of  the  indenture  you 
broke  and  entered  the  premises.  Does  that  sufficiently 
shew  that  you  entered  under  the  power?]  This  is  not 
one  of  the  special  causes  of  demurrer  assigned,  and  that 
being  so,  the  general  statement  that  the  defendants  entered 
as  the  servants  of  Atkinson,  under  and  by  virtue  of  the  tn- 
denture,  must  be  taken  as  meaning  that  they  entered  in  ex* 
ercise  of  the  power  given  to  them  by  that  indenture. 
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Knowles  in  reply.  The  question  appears  to  be  resolved 
into  this : — whether  it  sufficiently  appears  that  the  defend- 
ants entered  in  execution  of  the  power.  Atkinson  is  not 
authorized  to  enter  except  upon  the  request  of  Waltham  ; 
for  if  Atkinson  had  any  power  to  enter,  it  must  be  under 
that  part  of  the  deed  which  makes  the  request  of  Waltham 
necessary.  The  covenant  for  quiet  enjoyment  recognizes 
the  trusts.  Therefore  any  interest  which  he  takes  under 
that  covenant  must  be  subject  to  the  trusts.  Then  what 
are  those  trusts?  They  are,  in  case  of  payment  of  the  200/., 
to  re-surrender  to  the  plaintiff,  and  in  case  of  non-pay- 
ment, then  upon  trust  to  sell  and  dispose  of  the  premises^ 
if  Waltham  shall  think  proper.  Atkinnon  is  not  authorized 
to  enter  at  all,  except  in  case  of  non-payment,  for  the  pur- 
pose of  selling  and  disposing  of  the  property;  and  the  co« 
venant  which  has  been  relied  on  is  only  for  quiet  enjoy- 


(«)  8  T.  R.  168. 


(h)  3  Wms.  Saund.  149. 
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ment  in  case  he  should  enter  for  the  purposes  of  sale. 
The  power  to  enter  is  not,  indeed,  necessarily  to  be  im- 
plied from  the  power  to  sell  and  dispose  of  the  premises ; 
buty  without  further  discussing  that  point,  it  is  sufficient  to 
ahew  that  it  does  not  appear,  upon  these  pleadings,  that 
the  entry  was  for  the  purposes  of  sale,  or  that  it  was  made 
at  the  request  of  WaUham* 

Lord  Dbnman,  C.  J. — This  is  an  action  of  trespass  for 
entering  the  plaintiff's  premises.  The  defendants  justify 
their  entry  as  servants  of  Atkinsoit,  under  apd  by  virtue 
of  a  certain  deed.  That  deed  is  supposed  to  give  jtlMnson 
a  general  licence  to  enter;  but  I  think  that  it  gives  no  such 
power.  The  deed  gives  to  Atkinson,  who  is  made  a  trus* 
tee,  certain  powers  for  the  purpose  of  securing  200/.  lent 
by  Waltkam  to  the  plaintiff.  He  has  power  to  sell,  if  re- 
quested so  to  do  by  YfaUhanu  There  is,  however,  no 
averment  in  the  plea  that  the  defendants  entered  for  the 
purpose  of  enabling  Atkinson  to  sell;  and  indeed  I  do  not 
think  that,  for  the  purpose  of  selling,  it  was  necessary  that 
he  should  enter:  nor  is  it  alleged  that  the  entry  was  made 
at  the  request  of  Waltham,  These  are,  I  think,  fatal  ob- 
jections to  the  plea.  The  covenant  which  has  been  relied 
on  is  only  for  the  quiet  enjoyment  by  Atkinson,  for  the 
purpose  of  quieting  his  execution  of  the  trusts  of  the  deed. 

LiTTLEDALE,  J. — I  think  that  the  plaintiff  is  entitled  to 
judgment.  This  is  the  common  case  of  a  mortgage— -a 
mortgage,  however,  of  copyhold ;  and  it  is  agreed  that  the 
surrenderee  cannot  enter  tinder  the  surrender  until  after  ad- 
mittance. But  it  is  argued  that  a  power  of  entry  is  given 
by  this  deed  in  case  of  non-payment  of  the  money  lent.  I 
own  that  I  should  have  thought  that  Atkinson  would  have 
had  such  general  power  to  enter,  if  it  had  not  been  quali- 
fied by  those  words,  **  when  Waliham  shall  think  proper.'^ 
These  words,  I  think,  make  a  request  by  Waltham  a  con- 
dition precedent  to  the  power  of  entry  or  of  sale  by  Atkin- 
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son:  and  this  is  a  very  reasonable  condition,  seeing  that 
Atkinson  is  merely  a  trustee  for  Waliham.  With  regard  to 
tlie  covenant  for  quiet  enjoyment,  that  is  subject  to  the 
trusts  be/ore  mentioned,  and  is  therefore  governed  by  the 
stipulation  as  to  the  request  by  Waltham. 

Williams,  J. — I  am  of  the  same  opinion;  and  I  am  in 
possession  of  a  short  note  of  a  late  learned  and  lamented 
judge  (a),  from  which  it  appears  that  he  was  also  of  opi- 
nion that  this  plea  was  insufficient. 

Judgment  for  the  plaintiff. 

(0)  Mr.  Justice  Tauntoi^ 
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In  the  matter  of  Walmesley,  Gent,  one  &c. 

t^RESSffELL,  in  the  last  term,  obtained  a  rule  calling  where  a  rule 
upon  Walmesley,  an  attorney  of  this  Court,  to  shew  cause  nisi  calling 
why  he  should  not  deliver  up  to  Moses  Hatfield  all  the  title-  toraey  toshew 
deeds,  books,  papers,  &c.  which  belonged  to  the  late  John  ^^^^^^3  ^* 
Braddick.     The  affidavits  stated  that  Moses  Hatfield  and  liver  up  deeds, 
George  Hatfield  were  executors  of  the  late  John  Braddick^  dient*  hu 
who  left  his  property  to  the  executors  in  trust  for  his  three  been  obtained 
daughters.     Walmesley  was  employed  by  the  executors  as  the  attorney 
their  attorney,  and  in  that  character  obtained  possession  of  ™*y  ^^f^  ^P^ 
the  papers,  &c.  of  the  testator,  and  managed  the  executor-  the  interven- 
ship  affairs.     After   the  death   of  George  Hatfield  also,  |f  8  ^cation, 

no  WS9,  oy  su 

Walmesley  continued  to  act  as  the  attorney  and  agent  of  order  of  the 

Court  of 
Chancery,  required  to  deliver  the  same  deeds,  &c,  into  the  hands  of  the  officer  of  that 
Court,  upon  a  day  earlier  than  that  on  which  such  cause  is  shewn. 

The  Court  will  not  order  an  attorney  to  deliver  up  papers,  &c.  when  by  an  order  of 
another  Court  such  attorney  has  been  requuced  to  deliver  them  up  to  the  officer  of  the 
latter  Court. 

When  deeds,  &c.  of  a  testator  are  delivered  to  aa  attorney  in  that  diaracter  by  an 
executor,  to  whom  the  testator  devised  his  property  in  trust  for  other  persons,  the 
attorney  cannot,  against  an  application  bv  the  executor  to  the  Court  to  compel  him  to 
return  those  deeds,  excuse  himself  on  the  ground  of  an  equitable  interest  under  the 
trusts  personally  vested  in  him,  the  attorney. 
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Moses  Hatfield,  the  present  applicant.    ^Valmesley  had  niar'> 

fied  one  of  the  daughters  of  the  testator,  and  in  her  right  had 

In  re  .      ^  .  .  '  ^, 

Walmssley.  become  beneficially  interested  in  the  property.  A  bill  had 
been  .filed  in  Chancery  against  Moses  Hal  field  and  Walmes' 
ley,  at  the  suit  of  the  other  parties  beneficially  interested, 
to  compel  them  to  deliver  an  account.  This  rule  was  ob- 
tained by  Moses  Hatfield,  on  the  ground  that  he  wanted  the 
papers,  &c.  for  the  purposes  of  the  suit. 

Fol/ett,  S.  G.,  now  shewed  causes  Upon  this  case 
coming  on  to  be  heard  in  last  term,  it  was  postponed  in 
order  that  it  might  be  ascertained  whether  these  papers,  &c. 
would  be  required  in  the  Court  of  Chancery.  That  Court 
has  since  ordered  that  Walmesley  should  deliver  up  tbe 
papers  to  the  officer  of  the  Court,  which  has  been  done. 
Walmesley  has  not  the  power  to  obey  this  rule,  if  made 
absolute  ;  and  therefore  the  Court  will  discharge  it. 

• 

Cresswell,  contrd.  This  rule  ought  to  be  made  absolute. 
If  that  be  not  done,  the  applicant  will  be  defeated  by  mat- 
ter arising  since  the  rule  was  obtained,  and  which  may 
have  been  brought  about  by  collusion  between  Walmesley 
and  the  plaintiffs  in  the  suit  in  Chancery.  Had  Walmesley 
honestly  resisted  the  application,  the  order  would  not  have 
been  made.  [Litiledale,  J.  We  cannot  inquire  into  a  mat- 
ter of  that  sort.]  Walmesley  ought  to  have  delivered  up 
the  papers  when  first  called  upon  to  do  so.  It  is  true  that 
if  this  rule  is  made  absolute,  Walmesley  will  be  placed  in  a 
difficult  situation,  but  the  fault  is  his  own  in  having  resisted 
a  just  demand. 

LlTTLEDALE,  J.  (ci) — I  think  that  the  rule  must  be  dis- 
charged. There  is  no  doubt  as  to  the  power  of  the  Court 
to  compel  one  of  its  officers  to  deliver  up  deeds,  &c.  in  his 
possession  as  attorney  or  solicitor.      Walmesley  was  soli- 

(a)  Lord  Dentnan,  C.  J.,  hud  left  the  Court. 
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citor  to  the  executors,  and  as  such  received  these  deeds.  18S5. 
He  has  also  an  equitable  interest  in  all  that  belonged  to  ^*^^v^^ 
the  testator;  but  this  he  could  not  set  up  in  answer  to  Walmeslet. 
Moses  Hatfield^  application  to  have  the  deeds  See.  returned 
to  him.  It  seems,  however,  that  a  bill  has  been  filed  in 
Chancery  against  both  these  parties,  and  that  an  order  has 
been  made,  since  the  last  term,  that  on  the  first  day  of  this 
term  the  deeds  8cc.  should  be  delivered  to  the  officer  of 
the  Court  of  Chancery.  We  have  no  affidavit  of  obedience 
to  this  order,  nor  could  we  have  such  affidavit  according  to 
the  practice  of  this  Court.  But  this  we  know,  that  if 
Walmesley  did  not  deliver  up  the  deeds  &c.  in  pursuance 
of  this  order,  he  would  be  liable  to  an  attachment  for  a 
contempt.  These  deeds  &c.  must  be  taken  to  have  been 
handed  in  to  the  officer  of  the  Court  of  Chancery,  accord- 
ing to  the  regular  course  of  the  administration  of  justice. 
If  we  were  to  make  this  rule  absolute,  it  is  quite  clear  that 
Walmesley  would  be  liable  to  an  attachment  in  one  Court 
or  the  other.  Mr.  Cresswell  says  that  he  would  not  have 
been  in  this  difficulty  if  he  had  done  his  duty  in  the  first 
instance,  by  delivering  up  the  deeds  Sec.  That  is  very 
true ;  but  then  it  must  be  taken^that  they  would  now  have 
been  handed  in  to  the  Court  of  Chancery,  in  just  the  same 
way,  if  they  had  been  in  the  possession  of  Moses  Hatfield; 
so  that  Moses  Hatfield  is  in  no  worse  situation  than  if 
Walmesley  had  delivered  up  the  deeds  to  him.  In  either 
case  he  may  have  inspection  and  make  extracts.  We  can* 
not  make  an  order  commanding  an  attorney  to  deliver  up 
that  which  he  cannot  have  in  his  hands. 

Williams,  J.,  concurred. 

Rule  discharged  (a). 

(a)    And   see  Lord  v.   Worm-      Leathley^  5  Mario.  &  Ryl.  ^00, 
leighton,  1  Jacob,  580;   Hunter  v.      and  10  Barn.  &  Cressw.  858. 
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The  Kino  v.  Hall  and  Dyeb,  Esquires. 

wUl^i^nMue  "^  ^u\e  nisi  for  a  mandanius  was  obtained,  commanding 
a  mandamus  Messrs.  Hall  and  Dyer,  two  justices  of  the  peace  for  Mid- 
gistrat^to  diesex,  to  make  and  issue  their  warrant  of  distress  against 
issae  a  dis-  the  goods  of  James  Veale,  to  enforce  payment  of  a  poor- 
to  enforce  the  rate  for  the  parishes  of  St.  Giles  in  the  Fields  and  St. 
payment  of  George,  Bloomsbury^  in  respect  of  his  receipt  of  the  rent 
where  it  is        of  certain  houses. 

fh^Srar!"  %  1 '  Geo.  4,  cap.  x.  for  the  regulation  of  the  affairs  of 
rant  would  be  the  two  parishes,  a  vestry  was  reconstituted.  By  section  88, 
titrates  are  &11  nites  were  to  be  paid  by  the  tenant  or  occupier;  and  if 
recoverahle  ^jy  tenant,  oi^cupier,  or  any  other  person  made  liable  to 
mode  of  pro«  pay  any  rate,  should  refuse  or  neglect  to  pay  the  same  after 
^^Where  bv  ^^^^°^  made,  payment  of  the  rates  might  be  enforced  by 
a  local  act  for  distress.  By  section  92,  the  lessors,  landlords,  and  owners 
men^ofapa-  ^^  *''  houfles,  8cc.,  the  yearly  assessment  or  valuation 
rish,  cdUcton  whereof  should  be  less  than  SO/.,  or  which  should  be  let  at 
boutes,  &c.  rents  which  should  become  payable  or  be  collected  at  any 
^}^^  *h*  ^"  P®"®^  shorter  than  quarterly,  and  in  certain  other  cases^ 
yearly  asKw-  were  to  be  rated  and  pay  the  rates  in  respect  of  such 
7ianwh&^£^  houses,  &c.  By  section  93,  to  prevent  any  dispute  touch- 
respectively  ing  the  designation  of  lessors,  landlords,  or  owners  of 
than  SOi!. '^  are  l^ouses,  buildings,  &c.  intended  to  be  made  liable  to  the 

made  liable  to  payment  of  any  rate,  the  persons  authorized  to  receive  or 

De  rated,  and 

compellable      collect  the  rents  of  any  houses  from  the  tenants  or  occu- 

to  paj;  the         piers  thereof  were  to  be  deemed  and  taken  to  be  the  les- 
rates  m  re-        "^ 

spect  of  such     sors,  landlords,  or  owners  of  such  houses,  8cc.  for  the  pur- 

1^6^  that"   P0S®8  ^f  ^^^^  *c^  *"^  ^^  ^^  liable  to  be  rated,  and  to  be 
the  liability  of  compellable  to  pay  the  rates,  in  all  cases  in  which  either 

would  extend    lessors,  landlords,  or  owners,  were  by  that  act  made  liable 
only  to  cases 

in  which  the  real,  and  not  the  assesud  value  of  the  houses  respectively,  &c.  is 
under  SO/. 

(a)  And  see  B«r  v.  Juttieet  tf  Bueh,  2  Dowl.  &  Ryl.  689,  and  1  Bam.  &  Cresaw.  485; 
UndirhiU  v.  EUieombe,  Macl.  k  Younge,  460 ;  Fawettt  v.  Faulit,  1  Mann.  &  Ryl.  lOS,  and 
7  Barn.  &  Cressw.  394 ;  Rex  v.  JuUicet  of  Bueh,  ante,  vol.  iii.  68. 
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to  be  rated  and  to  be  compelled  to  pay  such  rates,  unless        jsss. 

the  real  lessors,  landlords,  &c.  should  declare  themselves, 

and  should  voluntarily  pay  such  rates  as  aforesaid,  or  should 

be  distinctly  or  certainly  known  to  be  such  by  the  vestry-     ^^  ^'^ 

men.     By  section  95,  the  goods  of  all  persons  occupying 

any  houses,  &c.  liable  to  the  payment  of  the  rate,  virherever 

the  lessors,  landlords  or  owners  were,  by  that  act,  made 

liable  as  aforesaid,  were  to  be  liable  to  be  distrained  upon 

for  any  rates  accruing  during  the  occupancy  of  such  persons 

respectively,  although  such  persons  were  not  rated  under 

that  act.     By  section  96,  in  default  of  payment  of  any  rate 

in  respect  of  any  houses  assessed  at  less  than  SO/.,  &c.  the 

same  was  to  be  a  charge  upon  such  houses,  and  might, 

after  fourteen  days'  notice,  be  recovered  from  the  landlord 

or  owner  by  action  of  debt. 

A  rate  was  made  upon  Feale  as  the  collector  of  the  rents 
of  fourteen  houses  in  various  streets,  8cc.  in  St.  Giles's, 
which  houses  are  part  of  an  estate  consisting  of  150  houses, 
called  Spencer's  estate.  Mr.  Spencer,  a  gentleman  residing 
in  Wales,  was  seised  in  fee  of  these  houses,  and  Veale  was 
the  collector  of  his  rents.  One  of  the  vestrymen  was  a 
tenant  of  another  part  of  Mr.  Spettcet^s  estate,  and  was 
aware  that  Mr.  Spencer  was  the  owner  of  the  150  houses^ 
and  that  Veale  was  only  his  collector.  All  the  houses  were 
assessed  at  less  than  SO/,  a  year,  but  six  of  them  were  actu- 
ally let  for  upwards  of  40/.  a  year.  Six  others  were  let  at 
rents  under  SO/.,  but  tlie  rent  was  payable  quarterly,  the 
tenants  undertaking  to  pay  all  the  parochial  taxes.  Veale 
had  paid  over  to  Mr.  Spencer  all  the  rents  collected  by  him. 
An  application  having  been  made  to  Messrs.  Hail  and 
Dyer,  to  issue  their  warrants  to  enforce  the  payment,  by 
Veale,  of  the  rates  upon  the  said  houses,  they  refused  to 
do  so. 

Sir  Jolui  Campbell  now  shewed  cause.  The  Cpurt  will 
not  compel  magistrates  to  issue  a  warrant  for  enforcing  the 
payment  of  rates,  if  there  be  another  mode  of  recovering 
them,  or  if  it  is  doubtful  whether  the  warrant  would  not  be 
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illegal. .  The  warrant  here  would  be  illegal  on  two  grounds  :— 
First,  the  section  limits  the  liability  of  collectors  of  rents 
9.  to  cases  in  which  the  yearly  assessment  or  valuation  is  less 

rwL^*^'  ^^^^  ^^'•f  *°^  ^^  certain  other  cases.  Some  of  the  houses 
in.  question  are  let  for  more  than  30/.  a  year,  and  therefore 
are  not,  it  is  submitted,  within  the  limits  of  the  clause,  not- 
withs.tanding  that  the  amount  at  which  the  vestry  have 
\hought  proper  to  assesi  them  falls  short  of  that  sum. 
Secondly,  the  liability  of  the  collectors  of  rents  is  further 
limited,  by  section  93,  to  cases  in  which  the  landlord  is 
not  known  to  the  vestry.  In  this  case  the  landlord  roust 
be  taken  to  have  been  known  to  the  vestry,  as  one  of  the 
yestrymen,  who  was  indeed  the  chairman  of  the  vestry, 
was  aware  that  these  houses  belonged  to  Mr.  Spencer^  and 
that  Veale  was  only  his  collector. 

}  There  is  in  this  case  another  mode  of  recovering  these 
rates.  By  section  96,  the  rate  is  to  be  a  charge  upon  the 
premises,  and  after  fourteen  days'  notice  may  be  recovered, 
by  action  of  debt,  from  the  landlord. 

Thesiger  and  Jdolphus,  in  support  of  the  rule.  If  it 
appear  to  the  Court  that  these  rates  are  clearly  recoverable 
by  a  distress  warrant,  the  Court  will  put  the  law  in  motion, 
and  issue  a  mandamus.  By  section  88,  if  any  tenant,  oc- 
cupier, or  any  other  person  made  liable  to  pay  any  rate, 
shall  refuse  to  pay,  a  distress-warrant  may  be  issued.  It 
is  obvious,  from  the  language  of  this  section,  that  some 
other  person  besides  the  tenant  or  occupier  is  liable  to  be 
distrained  upon  for  these  rates.  By  section  9^,  the  owner 
is  to  be  liable  where  the  yearly  assessment  or  valuation  is 
under  30/.  It  is  therefore  immaterial  what  the  rent  is. 
By  section  93,  the  collector  of  the  rents  of  such  properties 
is  to  be  treated  as  the  owner,  unless  the  owner  is  known  to 
the  vestry.  The  owner  in  this  case  was  unknown  to  the 
testry,  notwithstanding  that  he  appears  to  have  been 
known  to  one  of  the  vestrymen.  Veale,  as  collector,  was 
consequently  liable  to  be  rated.     But  it  is  said  that  there  is 
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a  remedy  by  action  of  debt.  Is  that  an  exclusive  or  is  it  a 
cumulative  remedy?  The  95th  section  shews  that  it  was 
only  intended  as  one  of  several  cumulative  remedies,  as  it 
also  expressly  makes  the  goods  of  the  occupier  liable  to  be  ^.^J",* 
distrained  for  rates  which  have  become  due  during  his  oc- 
cupancy. Looking  at  the  several  clauses  of  this  act,  there 
can  be  no  doubt  but  that  a  distress  warrant  might  legally 
have  issued  against  Veale:  and  therefore  the  Court  will 
make  the  rule  absolute. 

Lord  Denman,C.  J. — This  is  a  very  large  and  extra- 
ordinary power  that  is  given  to  the  parish,  to  call  on  col- 
lectors of  rents  for  the  payment  of  the  rates.  I  think  there 
may  be  very  good  sense  in  making  these  collectors,  who 
actually  have  the  profits  of  the  estates  in  their  hands,  liable 
to  pay  the  rates  to  the  parish :  but  before  the  Court  can 
compel  the  issuing  of  a  warrant  of  distress  on  the  goods  of 
the  party,  we  must  see  very  distinctly  indeed  that  the  act 
gives  that  authority.  I  confess  I  very  much  doubt,  upon 
all  the  points  in  this  case,  whether  that  authority  is  given. 
1  have  some  doubt  whether,  when  it  is  said  ^*  assessed  at 
SO/.,"  the  meaning  was  not  **  assessed  on  a  rent  of  SO/."  I 
have  some  doubt  upon  that,  though  perhaps  the  words  of 
the  statute  would  import  that  the  assessment  should  be  30/.; 
yet  I  believe  it  is  very  common  to  consider  that  the  assess- 
ment ought  to  be  made  upon  the  true  rental,  so  that  such 
phrase  might  possibly  mean  that  {a).  The  parish  have,  in 
addition  to  the  remedy  by  distress,  a  power  of  suing  the 
owner  of  the  estate  wheresoever  he  may  be ;  and  it  is  pro- 
vided that  at  all  times  the  estate  shall  continue  charged 
with  the  payment  of  the  rates.  That  being  so,  1  think 
that  we  ought  not  to  compel  magistrates  to  issue  their 
warrant  of  distress  in  the  manner  prayed.     It  ought  to  be 

(a)  Otherwise  the  vestry  would  is  frequently'  below  the  real. value,) 

appear  to  have  the  power  (by  alter-  of  bringing  whatever  houses  they 

ing,or  omitting  to  alter, the  nominal  thought  proper  within  the  provi* 

standard  of  the  assessment,  which  sions  of  this  section  of  the  act. 
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very  distinctly  shewn  that  it  is  the  duty  of  the  magistrates 

^^  to  issue  a  distress-warrant  before  we  call  upon  them  to 

9.  expose  themselves  to  the  risk  of  an  action.    That  does  not 

^LL  and     appear  in  this  case.    I  think  therefore  the  magistrates  are 

quite  justified  in  having  refused  to  issue  this  warrant, 

LiTTLEDALE,  J. — This  ruIc  should  be  discharged.  I 
thmk  that  this  Court  ought  not  to  call  upon  magistrates  to 
issue  a  distress-warrant,  unless  the  case  is  perfectly  clear, 
and  there  is  reason  to  suppose  that  the  magistrates  act 
from  some  kind  of  bias,  or  that  they  wilfully  withhold  the 
warrant.  We  are  bound  to  see  that  they  are  bon&  fide  dis- 
charging their  duty  in  refusing  the  warrant;  but  if  we  find 
the  magistrates  acting  bon&  fide,  a  very  strong  case  ought 
to  be  made  out  to  induce  this  Court  to  call  upon  them  to 
issue  a  warrant  which  may  subject  them  to  an  action, 
against  which  there  appears  to  be  no  indemnity; — more 
particularly  in  this  case,  for  there  is  another  remedy  given 
by  the  g6th  section. 

It  is  much  to  be  regretted  that  in  these  acts  of  parlia- 
ment, where  magistrates  are  called  upon  to  issue  warrants, 
there  is  not  a  clause  introduced  indemnifying  them  against 
actions,  when  they  issue  warrants  under  the  authority  of 
this  Court.  Were  such  a  clause  introduced,  the  magis- 
trates, when  acting  under  the  authority  of  this  Court,  would 
run  no  risk,  and  the  Court  would  not  have  the  same  diffi- 
culty in  granting  a  mandamus. 

Williams,  J. — We  ought  to  be  very  cautious  how  we 
interfere,  by  mandamus,  to  enforce  that  remedy  by  distress 
which,  it  is  very  clear,  might  not  only  place  the  magistrates 
in  a  difficulty,  but  also  place  Mr.  Veale  in  a  very  extraordi- 
nary position.  We  ought  very  clearly  to  see  that  the  case 
is  brought  within  the  provisions  of  the  act,  before  we  ven- 
ture to  interpose.  I  am  by  no  means  satisfied  that  we 
ought  not  to  have  some  more  distinct  statement  of  the  ab- 
sence of  knowledge,  by  the  vestry,  of  who  was  the  owner 
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of  this  property.  If  I  were  left  to  conjecture,  I  sbould  i8S5. 
rather  say  that  the  vestry  were  not  in  ignorance  upon  this 
point.  Without  however  entering  further  upon  that  ques*- 
tiou,  it  appears  to  me  that  there  is  another  remedy,  and  that 
we  should  not  be  shewing  a  due  regard  for  the  safety  of 
these  magistrates,  if  we  issued  this  mandamus. 

Rule  discharged. 

Sir  J.  Campbell  then  applied  for  costs;   but  as  Mr.  Costs. 
Spencer^  and  not  the  magistrates,  shewed  cause,  the  Court 
discharged  the  rule  without  coats. 


Bowman  v.  Rostrow. 

C/OVENANT.    The  declaration  and  pleas  in  this  case  At  nisi  pHos 
were  the  same,  mutatis  mutandis,  as  those  in  Bowman  v.  f^^  defendant 

'       ,  '   ^  IS  entitled  to 

Taylor  {a).     In  this  case  however  issue  was  taken,  whereas  produce  evi- 
in  that  the  plaintiff  had  demurred  to  the  pleas.  J^rT of  a  pl^ 

At  the  trial  before  Lord  Denman,  C.  J.,  the  plaintiff  put  upon  which 
in  the  deed  by  which  the  licence  to  use  the  patent  had  been  though  such  ' 
granted.    The  defendant  tendered  evidence  in  support  of  ?•«*  ^  ^»^ »» 

...  being  repug- 

his  pleas,  and  consequently'  in  contradiction  of  the  allega-  nam  to  the 
tions  in  the  deed.    The  Lord  Chief  Justice  thought  the  ^™>»«?«»  ^^ 

^  ^  the  parties  on 

evidence  inadmissible,  and  rejected  it.     The  plaintiff  had  a  the  record. 

verdict.     F.  Pollock  afterwards  obtained  a  rule  nisi  for  a  ^  declaration" 

new  trial,  on  the  ground  that  the  evidence  ought  to  have  '^^  covenant, 

certain  recitals 
been  received.  in  the  deed  are 

set  out,  and 
the  defendant 

FoUett,  S.  G.  and  Tomlinson,  now  shewed  cause.    In  pleads  in  de- 
Bowman  v.  Taylor  (a),  in  which  similar  pleas  to  a  similar  2|>niL^^  hl^^ 
declaration  were  demurred  to,  the  Court  held  the  pleas  such  reci^s, 
bad  on  the  ground  that  the  defendant  was  estopped  to  deny  [ilj^encm such 
that  which  he  had  admitted  by  deed.    The  evidence  which  <lenial. 

(«)  Ani€y  964. 
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was  in  this  case  tendered  was  rightly  rejected,  for  this  was 
in  principle  an  attempt  by  a  tenant  to  deny  his  landlord's 
title,  which  cannot  be^allowed;  Doe  d.  Bullen  v.  Mills  (a). 
If  these  pleas  are  clearly  bad  on  demurrer,  as  the  Court 
unanimously  held  in. Bowman  v.  Taylor,  evidence  offered 
in  support  of  them  at  the  trial  ought  not  to  be  received. 
If  the  evidence  had  been  received,  and  the  verdict  had  been 
found  for  the  defendant,  the  plaintiff  would  have  been  enti- 
tled to  judgment  nan  obsianU  veredicto.  It  is  the  under- 
stood practice,  that  in  the  cases  of  landlord  and  tenant, 
where  there  is  a  general  declaration  and  a  general  issue, 
the  Court  and  jury  are  as  much  estopped  from  receiving 
evidence  to  deny  the  landlord's  title,  as  the  defendant  is 
estopped  from  denying  it  in  pleading.  [Patteson,  J.  I  quite 
admit  that  to  be  so  in  the  case  of  the  general  issue  pleaded, 
because  that  does  not  put  in  issue  the  landlord's  title.  But 
are  you  aware  of  any  case  in  which  it  has  been  held  that  a 
judge  at  nisi  prius  has  a  right  to  reject  clear  evidence  in 
support  of  a  plea  upon  which  a  specific  issue  is  raised  ?] 
No  such  case  can  be  pointed  out. 


Pollock,  A.  G.  contrd,  was  stopped  by  the  Court. 

Lord  Denman,  C.J. — I  certainly  think  that  the  defend- 
ant is  clearly  entitled  to  a  new  trial.  The  evidence  tendered 
was  clearly  applicable  to  the  issues,  and  ought  to  have  been 
received. 

Rule  absolute. 

Folleti,  S.  G.,  applied  for  leave  to  amend  his  plea. 

Pollock,  A.  G.,  consented,  on  condition  that  both  parties 
should  have  leave  to  amend. 


Per  Curiam — Leave  for  either  party  to  amend  without 
costs.  * 

(a).  Ante,  %i. 
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*  1835. 

Doe  d.  Marshall  v.  Roe. 

JUILNER,  on  2,'ld  January,  moved  for  judgment  against  Where  a  de- 

thc  casual  efector.     His  affidavit  stated,  that  a  copy  of  the  c}aratiou  in 
•',  '  ■^•'  ejectment  is 

declaration  in  ejectment  bad  been,  on  tbe  10th  January,  served  apon 

left  with  the  son  of  the  tenant  in  possession,  at  tbe  house  ^^^^^i^  ^ 

of  the  latter.     On  the  12th  (a),  the  deponent  saw  the  tenant  session  before 

in  possession  himself,  when  he  said  that  be  bad  seen  the  ^f  term,  and 

declaration,  but  without  specifying  trAfn  he  had  seen  it.         ^®  ^^^^l 

afterwards 

acknowledges 

Per  Curiam—  Rule  refused,      diathehw 

received  tbe 
declaration, 

(a)  The  first  day  of  tbe  term,  tbe  lldi  baving  faUen  on  a  Sanday.       f"?*?  acknow- 

ledgment  is 

not  sufficient 

to  entide  the  plaintiff  &  a  rule  for  judgment  against  the  casual  ejector,  unless  it  appear 

thereby  that  tbe  declaration  came  to  the  hands  of  the  tenant  before  the  fint  day  of  term. 


The  King  v.  The  Inhabitants  of  Fakenham. 

An  order  of  justices,  whereby  Stephen  Carter,  and  wife,  4-^  apprea- 
were  removed  from  the  hamlet  of  Heigham,  in  Norwich,  who  was  a  tin- 
to  the  parish  of  Fakenham,  in   Norfolk,  was  confirmed,  {^"4^8  of  a 
subject  to  the  following  case:  charitable 

In  order  to  prove  a  settlement  in  Fakenham,  the  respond-  premium  paid 

ents  produced  the  will  of  John  Norman,  dated  igth  Febru-  out  of  that 
m.  t        %  •  1  I     •      1         fund.    A, 

ary,  1 720,  whereby  certam  real  estates  were  devised  to  serves  B.  8} 

trustees  and  their  heirs,  upon  trust,  (at  certain  intervals  J®^"*  ^h©"!  »t 

xi»  s  reouesi, 

after  testator's  death,)  to  put  to  school,  and  at  the  age  of  B.  verbally, 
fifteen  to  bind  out  apprentice  to  some  trade,  a  son  of  some  ^^^  k!Iiow*ledKe 
one  of  his  or  his  first  wife's  relations,    until  the  whole  of  the  trustees, 

number  of  boys  together  in  being,  that  should  be  thus  put  ^^  g^^^n  ^^^ 

the  remainder 
of  bis  time  with  C,  a  plumber,  and  agrees  "  to  give  to  C.  CL  at  pari  of  the  16/.,  paid  at 
a  premium  on  the  binding  of  A.,  for  taking  him:** — Held,  that  the  6L  was  a  valuable 
consideration  paid  to  C.  *'  other  than  what  was  given  by  any  parish  or  township,  or 
any  public  charity/*  and  that,  therefore,  the  transfer  of  J.  to  C.  was  void  for  want  of 
a  itamped  assignment,  under  55  Oco^  3,  c.  184,  Schedule  I.,  Apprenticeship, 

VOL.  IV.  O  O 
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1835.        to  Mhool  and  provided  for,  should  amount  to  thirty.    And 


the  testator  directed,  that  as  often  as  there  should  be  a 
^^  deficiency  of  the  descendants    of  his  or  his  first  wife's 

I^abiuifito  of  relations,  the  trustees  should  put  to  school  and  place  out 

apprentice  a  son  or  sons  of  some  inhabitant  or  inhabitants 
pf  Beer  Street  Waft),  or  Upper  Conisford  Ward,  in  Nor- 
wich, or  of  the  parish  of  Catton,  in  Norfolk ;  and  the  tes- 
tator directed,  thai  at  the  end  of  sixty  years  after  his  de- 
cepse^  the  number  of  boys  should  be  increased  by  two, 
threej  or  four,  in  a  year,  until  it  reached  1 W  of  his  or  bis 
said  first  wife's  descendants,  if  they  could  be  known  or 
made  out  by  his  trustees ;  and  if  not,  of  such  others  as 
aforesaid,  out  of  Beer  Street  or  Conisford  Wards,  and  Cat- 
too,  if  enough  were  there  to  be  had;  if  not,  out  of  the 
neighbouring  parishes  in  Norwich,  at  the  discretion  of  his 
trustees, — such  children  of  stran|^ers  to  be  chiefly  of  such 
parents  as  bad  been  reduced  by  losses,  and  had  paid  to 
church  and  poor. 

An  indenture  of  apprenticeship,  dated  1st  February,  1821, 
not  stamped,  was  then  produced,  by  which  the  pauper, 
with  his  father's  consent,  bound  himself  apprentice  to  H. 
Vincent,  of  Norwich,  tinman,  to  learn  his  art,  for  seven 
years,  at  a  premium  of  15/.,  stated  in  the  indenture  to  be 
paid  to  the  master  by  George  Morse,  the  treasurer  appointed 
according  to  the  will  of  Norman,  for  the  purpose  of  annu- 
ally binding  out  poor  children  apprentices;  and  Vincent 
covenanted  with  the  pauper  and  his  father  and  Morse,  to 
teach  the  pauper  the  art  or  mystery  of  a  tinman,  and  to  pay 
the  father  3«.  a  week  for  the  first  year,  and  an  additional 
shilling  a  week  during  each  succeeding  year  of  his  appren- 
ticeship. The  indenture  was  executed  by  Vincent,  the 
pauper,  and  Morse,  The  pauper  was  bound  out  as  the  son 
of  a  relation  of  Norman,  or  his  first  wife.  The  premium 
was  paid  out  of  the  rents  of  the  trust  estates,  and  the  in- 
denture was  prepared  by  the  clerk  to  the  charity,  and  paid 
for  by  the  charity.  There  never  had  been  a  deficiency  of 
the  sons  of  such  relations,  and  no  stranger  had  had  the 
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benefit  of  the  bequest.    The  paup«r  served   Vineeni  in        1885. 


Norwich,  under  the  indenture,  for  about  three  years  and  a     ^t^  ^ 

half,  when,  at  the  request  of  the  pauper,  (who  was  still  «. 

a  mtnorO  Fincwt  consented  that  he  should  serve  the  re-  ^yJjJjS^,,^ 

mainder  of  his  time  #ith  bis  (the  pauper's)  brother,  in  his 

trade  of  plumber  and  glazier*  and  agreed  to  give  to  the 

brother  6/L,  a$  part  0/  the  la/,  paid  ai  a  premium  on  the 

binding  of  the  apprentice,  for  taking  him.    In  pannance  of 

this  agreement  Vincent  returned  to  the  pauper  6Lp  a$  part 

qfthe  premium  received  with  him*    For  this  sum  the  pauper 

accounted  with  his  brother.    There  was  no  agreement  in 

writing  between  the  first  and  second  masters,  or  between 

the  pauper  and  his  second  master.    The  pauper  sefved  his 

brother  two  years,  and  was  taught  by  him  the  trade  of  a 

plumber  and  glazier,  and  during  that  time  slept  in  Faken* 

bam.    Neither  the  trustees  under  Norman'e  will,  nor  the 

treasurer,  were  parties  to  the  agreement  with  the  pauper's 

brother. 

The  counsel  for  the  appellants  objected  to  the  indenture's 
being  received  in  evidence,  for  want  of  a  stamp,  but  the 
Court  received  it  and  con&rmed  the  orders  of  removal. 

If  this  Court  shall  be  of  opinion  that  the  indenture  re- 
quired a  stamp,  either  originally  or  upon  the  pauper's  going 
to  serve  his  brother, — or  that  the  service  with  the  brother 
was  insufficient  to  confer  a  settlement,  either  on  the  ground 
that  the  trade  of  the  brother  was  different  from  that  of  bis 
first  master,  or  that  neither  of  tlie  trustees  nor  the  treasurer 
were  parties  to  the  agreement  between  his  master  and  bro- 
ther, the  order  is  to  be  quashed; — otherwise  to  be  confirmed. 

jtiistin,  in  support  of  the  order  of  sessions.  If  this  was 
a  public  charity,  the  indenture  did  not  require  a  stamp  (a), 

(a)  55  Geo,  3,  c.  184,  Schedule,  ments  for  placing  oat  poor  cbU^ 

Part  I.    title    "  Apprenticeship/'  dren  apprentices,  by  or  at  the  sole 

**  Exemptions  from  the  preceding  charge  of  any  parish  or  township, 

and  all  other  stamp  duty.''  or  by  or  at  the  sole  charge  of  any 

/'Indentures,  or  other  instru-  public  charity;  or  pursuant  to  the 

002 


556  CASES  IK  THE  KING's  BENCH, 

1835.        This  vas  a  public  charity,  as  the  bequest  was  of  a  perma^ 
^^^^^      neot  nature,  and  extended  to  a  class  of  persons ;  Rex  v.  Si» 
p,  Mattkew^s,  Bethnal  Green  {a),  Rex  v.  Clifton-upon-Duns- 

I^bitanu  ^^  fnore{b).    The  object  of  the  exemption  in  the  stamp  act> 
First  point:      ^^  ^^  encourage  institutions  useful  and  beneficial  to  the 
Public  cbaritjr.  public.     The  devise  not  only  provides  for  the  descendants 
of  the  testator  and  of  his  first  wife,  but  likewise  for  the 
inhabiiants  of  the  surrounding  district.    The  charity  there- 
fore is  for  the  benefit  of  the  public.    This  is  not  like  the 
case  of  a  devise  to  individuals  by  name.*    If  this  is  not  a 
public  charity>  neither  is  the  charity  of  Williiam  of  Wyke- 
ham. 
Second  point:       II.  It  is  said,  on  the  other  side,  that  even  assuming  this 
si^menL  ^'    to  be  a  public  charity,  a  stamp  on  the  assignment  was  neces- 
sary, -  No  such  stamp  was  requisite.     It  cannot  be  said 
that  the  61.  paid  to  the  brother,  was  '*  a  valuable  conside- 
ration given  to  the  new  master,  other  than  what  may  have 
been  given  by  any  public  charity,"  and  therefore  the  assign- 
ment is  within  the  express  words  of  the  exemption  in  the 
Stamp  Act. 
Third  point:         HI*  Another  objection  is^  that  the  apprentice  could  not 

Non-concur-     1,^  assigned  without  the  participation  of  the  trustees.     The 

renceoftrus-  "  t  i  . 

tees  in  assign-  concurrence  of  the  trustees  to  the   assignment  was  not 

"**"'•  necessary,  as  their  duty  is  only  to  supply  the  money  for 

the  premium  to  be  paid  to  the  master,  and  as  soon  as  they 

have  paid  the  money  their  duty  is  at  an  end.     If  the  money 

is  provided  by  them,  it  appears  not  to  be  necessary,  to  bring 

the  case  within  the  exemption  clause  of  the  Stamp  Act, 

that  the  trustees  of  the  charity  should  have  executed  even 

the  original  indenture;  Hex  v.  Quainton{c). 

act  of  the  39d  year  of  his  ninjestj's  master   or   mistress,  other   than 

reign,  for  the  further  regulation  of  what  may  have  been  or  shall   be 

parish  apprentices :  given   by  any  parish  or  township, 

And  all  ostignmen/f  of  such  poor  or  by  any  public  charity,''* 
apprentices,  provided  there  shall  (a)  Burr.  S.  C.  574. 

be  no  such  valuable  consideration  (6)  Ibid.  697. 

as    aforesaid,    given  to  the  new  (c)  3  Maule  &  Selw.  338. 
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iV.   It  will  be  coDtended  that  the  service  under  the         tss5. 
second  master  was  not  consistent  with  the  indenture.    The      ^'^^^/^^ 
difference  of  trades  is  not  of  itself  a  sufficient  objection ;  «. 

Rex  V.  Louth  {a),  Rex  v.  Banbury  {b).  Inhabitants  of 

Fourth  point: 

Biggs  Jndrews,  contr^.     I.  This  is  a  private,  and  not  a  Constrnctive 

service 

public  charity.  At  all  events  the  charity  was  of  a  private  — 
nature  at  the  time  when  this  indenture  was  executed,  for 
then  na  one  had  had  the  benefit  of  it,  except  the  descend- 
ants of  the  testator  or  of.  his  first  wife.  It  is  laid  down  in 
Nolans  Poor  Laws^c),  that  the  criterion  of  a pubUe  charity 
is,  that  the  olgect  of  the  charity  should  be  general,  without 
having  any  particular  individuals  in  contemplation  at  the 
time  it  is  created.  [Liord  Dentnan,  C.  J.  Is  not  this  very 
like  Founders'-kin  f]  That  would  be  the  same  case,  idem 
per  idem.  As  this  is  not  a  binding  out  under  the  latter 
clause  of  the  will,  the  question  must  be  considered  as  if 
the  devise  were  for  the  exclusive  benefit  of  the  descendants. 
Surely,  in  that  case,  the  object  of  the  charitable  bequest 
would  be  of  a  private  nature.  In  Rex  v.  St,  MatthewU, 
Betknal  Green  (d),  the  objects  of  the  charity  were — all  poor 
children  brought  up  at  the  charity  school  of  the  parish. 
Here,  the  objects  are  the  descendants  of  two  individuals. 
Whether  a  charity  is  public  or  private,  depends  not  upon 
its  permanency,  but  upon  its  being  or  not  being  an 
institution  for  tie  benefit  of  the  public.  An  indenture  is 
exempted  from  the  payment  of  duty  to  the  public,  where 
the  premium  is  paid  out  of  a  charitable  fund  of  a  public 
nature,  because  the  public  have  the  benefit  of  the  premium. 

II.   The  assignment  required  a  stamp.      It  cannot  be  Second  point, 
said  that  this  6/.  was  paid  by  the  trustees.     It  was  a  valu- 
able consideration  paid   by  the  first  master  to  the  new 
master,  to  change  the  relation  between  himself  and  the 

apprentice.     It  was  in  the  nature  of  a  new  binding  out,  at 

» 

(a)  2  Mann.  &  Ryl.  S73;  S.  C.  (c)  P.  526,  4th  edition. 
8  Barn.  &  Cressw.  247.                          {d)  Burr.  S.  C  574. 

(b)  3  Bam.  8c  Adol.  706. 
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1885.        ibe  eipense  of  the  first  master.    The  truatees  had  do  par- 
^jr^r^jf     ticipatiod  in  it.    (The  Court  called  upon  Austin  to  answer 

The  Kino       ,  .         .      . 
9.  this  objection.) 

InbabiUuito  of 

Austin.  It  is  expressly  found  that  the  6/.  was  agreed  to 
be  given  to  the  new  master  for  taking  the  pauper,  **  o$  part 
of  the  16/.  paid  as  a  premium  on  the  binding  of  the  appren- 
tice,*'  and  that  the  6/.  was  returned  by  Vincent  to  the  pauper 
^^Mfart  of  the  premium  which  he  had  received  with  him.** 
[Lord  Denman,  C.  J.  I  think  the  meaning  of  the  expres- 
sion in  the  case,  that  the  first  master  agreed  to  give  to  the 
brother  OL  as  part  of  the  idLp  paid  as  a  premium  on  the 
binding  of  the  apprentice,  is,  that  it  was  calculated  that  6/. 
would  be  tifair  proportion  of  the  15/.  It  could  not  be 
intended  that  the  6L  was  part  of  the  identical  15/.]  The 
words  are,  6/.  as  part  of  the  16/. 

Lord  Denman,  C.  J. — In  this  case,  it  was  the  old  maHet 
that  paid  the  new.  The  statement  in  the  case,  that  the 
6/.  was  paid  as  part  of  the  old  consideration,  paid  out  of 
the  charitable  fund,  must  be  construed  consistently  with 
the  facts  of  the  case.  It  must  be  taken  to  mean  that  the 
6/.  was  considered  a  fair  proportion  of  what  the  original 
money  was, — not  that  it  was  a  part  of  the  original  money. 

LiTTLEDALE,  J, — The  object  of  the  will  was,  that  every 
thing  relating  to  the  apprenticeship  should  remain  in  the 
hands  of  the  trustees.  A  new  arrangement  was  made,  both 
as  to  the  service  and  premium,  to  which  the  trustees  were 
no  parties.  Whatever  exemption,  therefore,  belonged  to 
the  transaction  originally,  it  was  taken  away  when  the 
master  stood  by  himself,  and  a  transfer  took  place  with 
which  the  charity  had  nothing  to  do. 

Williams,  J.  concurred. 

Order  quashed. 
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1835. 

FiLMER  V.  Lynn.  ^^v*^^ 

Assumpsit  for  goods  sold  and  delivered.     Plea:  iion    -    .      .-    - 
assumpsit.    This  case  was  tried  before  the  under-sheriff  of  B.,  orders 
Middlesex,  in  Michaelmas  vacatiofi«  when  the  following  facts  ^J^^  iq  the 
appeared  : —  house  of  D., 

The  plaintiff  is  an  upholsterer  in  Berners-street,  and  tlie  ^/g.    c.  on 

defendant  a  gentleman  holding  a  situation  in  Chelsea  Hos*  ^^^  following 
,  ...     w-^.  OHV  sees  -^.i 

pitai,  and  residmg  m  Pimlico.  and  B.  ac- 

In  October,  1833,  the  wife  of  the  defendant,  accompa-  foJPj^g  ^^ie 
nied  by  her  sister,  called  on  the  plaintiff,  and  after  repre-  which  he  pays 
senting  herself  to  be  the  wife  of  the  defendant  stated  that  she  AtThe"tiin^  of 
wished  to  have  some  goods,  which  she  specified,  sent  to  ^^^"§  ^^®  ^^'^ 
her  fnother*s  in  King-street,  Commercial-road,  and  that  her  goods  of  C.  to 
husband  would  pay  for  them.    The  plaintiff  on  the  follow-  *  ^™^^  . 

'^  "^  *^  amount  for 

ing  day  saw  the  defendant  on  the  subject,  but  what  passed  himself.    J. 

between  them  did  not  appear.    The  goods  were  sent  to  ^^Jders  othe/ 
King-street  as  ordered,  and  the  defendant  accepted  a  bill  goods  of  C.  to 

be  sent  as  bc^ 

for  the  amount.     The  bill  becoming  due  in  May,  1834,  fore  to  the 
was  paid  by  the  defendant,  who  on  that  occasion  ordered  J|P"^  ®J  ^' 
an  article  of  the  plaintiff  for  himself,  the  price  of  which  there' was  evi- 
was  1/.  4s.     This  article  was  fumUhed  by  the  plaintiff,  and  ^^P^^  J^^^  ^  ,^ 
the  price  was  tendered  by  the  defendant  before  the  trial,  having  so  con- 
and  was  subsequently  paid  into  Court  ^^J  ^  to^'lead 

In  June,  1834,  the  defendant's  wife,  accompanied  as  be-  C.  to  believe 
fore  by  her  sister,  again  called  at  the  shop  of  the  plaintiff,  ^/^  autho- 

and  ordered  some  more  goods  to  the  amount  of  about  11/.  ^^y  }^  ^^^^^ 

^  tlie  last-raen- 

in  the  defendant's  name,  to  be  sent  to  the  house  of  her  tioned  goods. 
mother,  then  residing  in  Burdett-place.     The  goods  were 
sent  by  the  plaintiff,  and  it  was  to  recover  the  value  of 
them,  and  of  the  article  furnished  to  the  defendant,  that  this 
action  was  brought. 

At  the  times  when  these  transactions  took  place,  the 
defendant  and  his  wife  were  living  together  in  harmony,  but 
in  October,  1834,  the  defendant  turned  his  wife  out  of  his 
house  for  some  alleged  misconduct,  and  at  the  end  of  No- 
vember served  the   plaintiff  with  a  written  notice,  dated 
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1835.        November  9,2d,  in  which  he  stated  that  hU  wife  had  left 
^^jf^r^      hiiDi  and  that  all  persons  selling  or  lending  to  her,  or  trust- 
9.  ing  her,  would  do  so  at  their  own  peril,  for  that  he  would 

Ltmn.       qq^  \j^  accountable  to  them. 

The  defendant  denied  his  liability  beyond  the  1/.  4f. 
which  he  had  paid  into  (Spurt;  and  he  contended  that  the 
above  evidence  was  not  proof  of  agency.  The  under-sheriff 
left  it  to  the  jury  to  say  whether  the  defendant  had  so 
conducted  himself  as  to  lead  the  plaintiff  to  believe 
that  his  wife  had  his  authority  to  order  the  goods  in  quea* 
lion ;  and  he  told  them,  tliat  if  the  defendant  had  so  con* 
ducted  himself,  he  was  in  point  of  law  liable,  notwithstand- 
ing that  he  might  not  in  point  of  fact  have  authorized  her 
to  do  so.  The  jury,  under  this  direction,  found  a  verdict 
for  the  price  of  the  goods,  12/.  7s. 

GoAon,  in  the  early  part  of  this  term,  obtained  a  rule 
nisi  for  a  new  trial,  on  the  ground  of  misdirection ;  and  on 
the  last  day  of  the  term. 

Gunning  shewed  cause.  The  direction  of  the  under- 
sheriff  was  quite  correct.  It  is  not  necessary  in  cases  of 
this  sort  that  direct  evidence  of  authority  in  the  particular 
transaction  should  be  given.  In  Todd  v.  Robinson{a)  it 
appeared  that  the  defendant,  a  tradesman  in  Yorkshire,  had 
in  several  instances  employed  one  WomaCt  who  resided  in 
London,  as  his  agent,  to  order  goods  to  be  sent  to  him  by 
the  plaintiffs  (wholesale  dealers  in  London)  on  credit. 
Six  parcels  so  ordered  were  received  and  paid  for  by  the 
defendant.  Womac  afterwards,  in  the  defendant's  name 
but  without  his  authority,  ordered  other  goods  of  the  plain- 
tiffs to  be  sent  by  the  usual  conveyance,  and  intercepted 
them  for  his  own  use.  The  action  being  brought  to  reco- 
ver  the  price,  the  defendant  denied  his  liability,  but  under 
the  direction  oi  Abbott^  C.i.  the  plaintiff  had  a  verdict. 
His  lordship's  language,  in  addressing  the  jury,  was  as  fol- 
lows:— ''The  liability  of  the  defendant  depends   on   the 

(a)  Ryan  fc  Moody,  N.  P.  C.  217. 
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quesdoD,  whether  the  defendant  has  by  his  own  acts  or 
conduct  constituted  Wamac  his  general  agent  to  order 
goods.  The  authority  actually  given  in  each  particular  in- 
stance to  JVomac,  can  (may)  only  be  known  to  the  defendant 
,  himself  (and  WwnacJ.  •  The  plaintiffs  can  only  look  to  the 
appearances  held  out  by  him;  and  it  is  for  you  to  say  whe- 
ther the  defendant,  by  his  own  act  and  conduct,  had  in- 
duced die  plaintiffs  to  believe  that  Womac  was  hb  agent 
for  the  purpose  of  ordering  these  goods.  If  you  diink  he 
hai«o  authorized  the  plaintiffs  to  treat  Wbmac  as  his  agent, 
then  the  defendant  is  answerable,  notwithstandbg  he  may 
in  this  particular  instance  have  given  Womac  no  such  in- 
structions.'* In  Gilman  v.  Robinson  {a),  in  which  the  same 
question  arose  upon  a  similar  state  of  facts,  to  an  action 
brought  by  another  party  against  the  same  defendant, 
Betiy  C.  J.  ruled  in  the  same  way  as  Abbott,  C.  J.  in  the 
last-mentioned  case. 

The  language  used  by  the  under-sheriff  in  this  case 
was  in  effect  the  same  as  that  of  Abbott,  C.J.  in  Todd 
v.  Robinson.  Neal  v.  Erving{b).  A  wifr  may  be  pre- 
sumed to  be  servant  or  agent  to  her  husband,  as  well  as 
any  other  person.  It  was  not  objected  at  the  trial  that 
there  was  no  case  to  go  to  the  jury,  nor  was  there  any 
motion  for  a  nonsuit,  and  the  amount  of  the  verdict  is  such 
that  the  Court  will  not  grant  a  new  trial,  on  the  ground  that 
the  verdict  is  against  the  evidence.  [Lord  Denman,  C.  J. 
We  certainly  should  not  interfere  on  that  ground.  The  only 
question  must  be,  whether  there  was  any  evidence  to  go  to 
the  jury.] 

Godson,  contri.  From  what  is  said  in  1  Starkie  on  2M- 
dence{c),  and  the  cases  there  referred  to,  it  would  appear 
that  authority  in  one  person  to  order  goods  for  another  on 
credit,  is  not  to  be  inferred  from  the  adoption  of  a  single 
order,  but  from  ge^nera/ employment, — from  habit, — and  from 

(a)  Ryan  &  Moody,  N.  P.  C.         (6)  1  E»p.  N.  P.  C.  61. 
396.  (c)  Second  edition,  p.  33- 
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the  course  of  dealing.  Here  there  is  but  a  single  instance 
in  which  the  defendant  adopted  the  act  of  his  wife,  and 
this,  it  is  submitted,  was  not  e?idence  proper  to  be  left  to 
the  jury  at  all.  It  is  a  strong  circumstance  also  here, 
that  the  goods  were  ordered  to  be  sent  to  the  house  of  a 
third  party,  not  of  the  defendant.  The  notice  given  by  the 
defendant  in  November,  1 834,  not  to  trust  his  wife,  was 
not  evidence  of  a  previous  authority  to  order  goods  other 
than  necessaries,  though  it  appeared  to  be  considered  such 
at  the  trial.  The  question  was,  whether  there  was  evi- 
dence of  agency  at  the  time  of  giving  the  order.  There  was 
no  evidence  whatever  of  any  conduct  on  the  part  of  the 
defendant  to  lead  the  plaintiff  to  suppose  that  he  might 
trust  the  wife  on  the  occasion  of  the  second  order. 

LordDsNifAN,  C.J.— The  defendant's  counsel  should 
have  insisted  on  his  right  to  a  nonsuit,  and  then  the  ques- 
tion wottid  have  come  more  properly  before  us.  I  think, 
however,  that  there  was  evidence  of  some  circumstances 
bearing  upon  tte  question  of  agency,  which  were  more  fit 
for  tke  jury  than  for  the  under-sheriff. 

The  other  Judges  concurred. 

Rule  discharged  (a), 

(a)  As  to  the  etidenoe  of  assent  Eipinasse,  1  Car.  &  Pay.  356,502; 

which  shall  render  the  husband  Seaton  v.    Benedict^  5    Bing.  28, 

liable  for  the  price  of  goods  oi^  and  S  Moore  &  Pay.  66;  Hunt  v. 

dered  by  the  wife,  see  Montague  De  BlaguierCf  5  Bing.  550,  and 

V.  Benedict  (Benedick),  3  Bam.  &  8  Moore  &  Pay.  108;  CUfford  ▼. 

Cress.  631;  Montague  v.  Baron,  Laton,  Mood,  &  Malk.   101,  and 

5  Dowl.  &  Ryl.  538;  Montague  y.  3  Car.  &  Pay.  15. 
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1885. 

MoREAu  V.  Hicks. 
Indebitatus  assumpsit.    The  particulars  of  demand  In  «»  affi4afic 

*  ,,  to  ground  a 

were  as  follows :—  motion  to  de- 

£     s>     d,  prive  a  plaintiff 

Attendance  to  instruct  in  drawing     .     1^  12    0  of  his  costs,  on 

_  _.  .  .     ,  ,.  •  thegroundtbat 

Mmiature  portrait  delivered    •••550  the  subjectf> 

matter  of  the 
action  was 
cognizable  in  a 
certain  Court 

Received  at  sundnf  times    .     .     •    .      4  19    6  ^'/J^"?!!'! 

*'  ^  statement  that 

the  defendant 
retides  at  a 
place  within 

Plea :  set^  for  boarf,  &c.  'L'lft:' 

The  jury  found  that  ^^.  2$.  instead  of  12/.  12s.  was  suflt-  Court  of  Re- 
cient  for  the  instruction  in  drawing,  and,  dedocting  the  si^d^That^he 
moiity  paid,  {41.  19s.  6d.)  returned  a  Terdict  for  the  plaintiff  f^'^^  ^  '^ 
for  2/1  I  Is.  6ri,    The  money  (4/.  19s.  6d.)  paid  on  account,  tum  irought,  is 
was  paid  before  the  miniature  portrait  mentioned  in  the  ^'(^?^"|l 
particttlar  had  been  completed.     By  the  Blackheath  Coort  an  action  may 

a_  *  J  s_ 

of  Requests  Act  (a),  the  jurisdiction  of  the  Court  is  not  to  bromrhtfordie 
extend  to  ''  any  debt  for  any  sum,  being  the  balance  of  an  balance  of  an 
account  on  demand,  originally  exceeding  5tJ'  TintMy  meed- 

%ng  5t,  where 

•n*        1      •         ■      •      1  1       •  •   i.  •  ^^  affiregate 

JPlatt  having  obtained  a  rule  nisi  for  entering  a  sugges-  amount  of  the 

tion  on  the  record  for  the  purpose  of  depriving  the  plaintiff  *^??**i^^^  ?f 

of  his  costs,  upon  an  affidavit  stating  the  above  facts,  and  lance  arose 

also  that  the  defendant  resides  at  Lewisham,  within  the  ju-  thouehirf  no  ' 

risdiction  of  the  Blackheath  Court  of  Requests,  one  time  was 

5^  due. 

Theobald  now  shewed  cause.  I.  This  action  was 
brought  to  recover  the  balance  of  an  account,  and  is  clearly 
within  the  exception  in  the  act.  Fountain  v.  Young{b) 
arose  on  the  Southwark  Court  of  Requests  Act  (c),  which 
contains  an  exception  similar  in  its  terms,  and  shews  that 

(a)  47  Oeo.  3,  sess.  1,  cap.  iv.  (c)  46  Geo,  S,  cap.  Ixxxvii. 

(h)  1  Taunt.  60. 
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« 

the  plaiDtifTs  demand  is  to  be  considered  as  the  balance  of 
an  account  originally  exceeding  51. 

IL  Before  the  defendant  can  claim  the  privilege  of  the 
act,  he  must  shew  that  he  was  resident  within  the  jurisdic- 
tion of  the  Court  at  the  time  when  the  action  was  brought* 
All  that  the  affidavit  shews  is  that  he  now  resides  at  Lewis- 
ham,  within  the  jurisdiction.    That  is  not  sufficient. 


Piatt  in  support  of  the  rule.  This  was  not  the  case  of 
a  balance  but  of  set-off.  [Coleridge^  J.  referred  to  Clark  v. 
jlskew{a)']  The  plaintiff's  demand  never  amounted  to  more 
than  dL,  inasmuch  as  the  payments  were  made  before  his 
right  of  action  in  respect  of  the  portrait  accrued,  and  the 
jury  have  founds  specially,  that  2/.  2s.  was  all  that  the 
plaintiff  was  entitled  to  for  tuition  in  drawing.  [LJ//&- 
dak,  J.  Suppose  a  party  sells  successive  parcels  of  goods, 
and  there  are  various  payments  of  cash  from  time  to-time, 
would  not  the  difference  be  the  balance  of  an  accotmt(b)f 
Coleridge,  J.  In  Fountain  v.  Young  (<c),  the  affidavit  states 
that  the  defendant,  at  the  time  of  commencing  the  action, 
was  and  still  is  resident  within  the  jurisdiction.] 

Lord  Denman,  C.  J. — We  think  the  affidavit  insuffi- 
cient. 

Rule  discharged,  without  costs. 


(a)  8  East,  S8. 

(6)  And  see  Chadwick  v.  Butt' 
ning,  5  Barn.  &  Cress.  53S;  S.  C. 


8  Dowl.  &  Ryl.  155. 
(c)  1  Taunt.  60. 
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The  King  v.  Gibbs  Crawford  Antrobus,  Esq. 

Trial  at  Bar,  IStk  February/,  1835. 

Before  Lord  Datman,  C.  /.,  LittUdaky  J.,  Patiesont  J.,  and 

Wiiliams,  J. 

Information,  filed  lu  Michaelmas  term,  1834,  by  a  sheriff  is 
the  then  Attorney-General  (Campbell).     The  first  count  "o'  *>ound, 

.  II-  upon  service 

Stated  that  at  the  assizes  and  general  gaol-delivery,  held  at  of  a  copy  of 

the  city  of  Chester  on  6th  August,  1834,  for  the  county  of  ^^*  ^w^^" 

Chester,  before  Faughafi,  J.,  and  Par/:^,B.  justices,  &c.,  signed  by  a 

James  GarsidevinA  Joseph  Mosley  were  indicted  for  the  mur-  ddivcpy  af  the 

der  of  Thomas  Ashton ;  (reciting  the  indictment  at  length :)—  awizcs,  to  cx- 
,  ,  .  1 .    /.        1        • « .      •  •  ecute  prison- 

that  at  the  same  assizes  and  before  toe  said  justices,  to  wit,  on  ers  against 

the  said  6th  Aueust,  1834,  came  Garside  and  Mosleu  under  *^*'°™  ^^^  ^ 

**  "^  sentence  of 

the  custody  of  John  IJuustanj  constable  of  the  Castle  of  death  has 

been  passed, 

unless  such  prisoners  are  in  bis  legal  custody. 

Therefore,  where  a  county  gaol  and  the  custody  of  the  prisoners  in  such  gaol  belonged 
to  a  patent  officer,  independent  of  the  sheriff,  it  was  held  that  the  sheriff  was  not  legally 
bound,  upon  receiving  the  calendar,  to  demand  to  have  the  prisoner  delivered  to  him  by 
such  patent  ofRcer,  for  the  purpose  of  eiecuting  him. 

In  such  case,  in  order  to  make  the  liability  of  the  sheriff  complete,  the  Court  in 
which  the  prisoner  is  condemned,  should,  by  a  writ  of  hal)eHs  corpus  or  other  mandate, 
reouire  the  patent  officer  to  deliver  the  prisoner  to  the  sheriff,  and  should  by  another 
writ  or  mandate  require  the  sheriff  to  receive  and  execute  him. 

Whether  a  tpecial  order  of  the  Court  to  the  patent  officer  and  the  sheriff  (they  being 
both  bound  to  be  present  in  Court)  would  be  sufficient,  guare. 

Mere  notice  of  the  sentence,  and  of  the  liability  of  the  sheriff  to  execute,  is  not  suf- 
ficient to  warrant  the  patent  officer  to  deliver  the  prisoner  to  the  sheriff  for  execution. 

Where  the  sheriff  has  the  custody  of  the  prisoner,  the  judgment  of  the  Court  passing 
sentence  of  death  upon  him,  is,  without  any  warrant  or  copy  of  the  calendar,  sufficient 
to  authorize  and  require  the  sheriff  to  do  execution;  the  copy  of  the  calendar,  signed 
by  the  judge,  is  a  mere  memorial. 

Evidence  of  reputation  is  not  admissible  upon  a  question  whether,  by  custom,  the 
sheriff  of  a  county  or  of  a  city  is  bound  to  do  execution  upon  criminals  condemned  to 
death  by  a  judge  of  gaol  delivery,  at  the  assizes  for  the  county. 

Upon  an  information  against  a  sheriff,  for  refusing  to  execute  prisoners  upon  whom 
sentence  of  death  has  been  passed  liy  justices  of  gaol  delivery  sittmg  in  his  county,  evi- 
dence was  received  for  the  Crown  of  an  order  of  the  Court  of  Gaol-delivery,  requiring  a 
former  sheriff  to  hang  a  criminal  in  chains,  and  an  examined  copy  of  the  cravings  of  that 
sheriff,  filed  in  the  Exchequer,  wherein  he  craves  to  be  allowed  his  expenses  of  gibbetting 
such  criminal,  which  expenses  were  allowed  by  the  then  Chancellor  of  the  Exche(|uer. 

Whether,  upon  a  Question  as  to  the  liability  of  the  mayor  and  citizens  of  an  incor- 
porated city  to  perform  a  certain  public  duty,  declarations  of  deceased  citizens  in 
favour  of  the  existence  of  such  liability,  are  admissible  in  evidence,  quare. 
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1835.        Chester,  in  the  county  aforesaid,  in  whose  custody  in  the 
The  R  K^^'  ^^  ^^^  county  aforesaid,  for  the  cause  aforesaid,  they 

V.  had  severally  been  committed,  and  being  brought  to  the 

bar  in  person  by  the  said  constable,  to  whom  they  were 
then  also  committed,  and  forthwith  being  demanded,  &c. 
severally  pleaded  not  guilty,  and  put  themselves  on  the 
country.  Sec    The  information  then  went  on  to  state  the 
various  steps  in  the  trial  of  the  prisoners,  and  their  convic- 
tion ;  and  the  order  and  judgment  of  the  Court— that  the 
prisoners  should  be  taken  thence  to  the  prison  whence 
they  came,  and  that  they  should  be  taken  thence  to  a  plac# 
of  execution  on  Friday  next,  8th  August,  1834^  and  hanged; 
and  that  their  bodies  should  be  buried  within  the  precincts 
of  the  said  prison,  or  of  any  prison  in  which  they  should  be 
confined  after  the  conviction;  prout  paiet  per  recordum. 
That  the  defendant,  before  and  at  and  after  the  said  con- 
viction and  judgment,  was  and  still  is  sheriff  of  the  amniy 
tf  Chester,  and  that  it  was  the  duty  of  the  defendant  as 
such  sheriff,  by  virtue  of  his  said  office  of  sheriff  of  the 
county  of  Chester  aforesaid,  to  execute  the  said  judgment 
and  sentence  of  death  upon  the  said  Garside  and  Mosley, 
according  to  law;  of  all  which  premises  the  defendant,  be- 
ing such  sheriff,  then  and  there,  to  wit,  on  7th  August, 
1834,  to  wity  at  8cc.  had  notice.     That  the  defendant  was 
afterwards,  to  wit,  on  the  said  8th  August,  1834,  duly 
required,  as  such  sheriff  as  aforesaid,  to  execute  the  said 
sentence,  but  that  he  wrongfully,  &c.  neglecting  his  duty 
as  such  sheriff,  wholly  refused  and  neglected,  notwithstand- 
ing he  was  so  required  as  aforesaid  to  execute  the  said  sen- 
tence, on  the  said  8th  August,  or  at  any  other  time,  and 
hath   hitherto   wholly  neglected   and    refused    so   to   do. 
There  were  other  counts,  which  it  is  not  necessary  further 
to  mention.    Plea :  not  guilty. 

Pollock,  A.  G.,  opened  the  case  for  the  Crown*  This 
proceeding  has  been  instituted  for  the  purpose  of  ascertain- 
ing whether  it  is  the  duty  of  the  sheriff  of  the  county  of 
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Chester  to  execute  criminals  tried  and  condemned  before        1835. 
the  judges  of  oyer  and  terminer  and  gaol*deli?ery  for  that 
county.     By  the  common  law,  it  is  the  duty  of  every  she*  «. 

riff  to  do  so ;  but  the  county  of  Chester  stands  in  a  pecu*  Aaxaoavi. 
liar  position.  Until  the  late  act  of  II  Geo.  4  &  1  WW.  4» 
c.  70,  Cheshire,  being  a  county  palatine,  had  a  peculiar 
jurisdiction  of  its  own.  By  that  act,  s.  14,  all  the  palatinate 
courts  were  abolished,  and  the  county  of  Chester  was  put 
upon  the  same  footing,  as  regards  commissions  of  asuze 
and  oyer  and  terminer,  as  every  other  county  not  a  county 
palatine.  By  the  15th  section,  however,  it  is  provided 
"  that  nothing  in  this  act  contained  shall  be  construed  to 
abolish  or  affect  the  obligations  and  duties,  or  the  jurisdic- 
tions or  rights  now  lawfully  imposed  upon,  performed,  or 
claimed  and  exercised,  by  the  mayor  and  citizens  of  Chea- 
ter, in  the  courts  of  the  county  of  the  city  of  Chester,  or 
oiherwue,  save  and  except  as  to  writs  of  error.'*  On  the 
part  of  the  defendant  it  will,  no  doubt,  be  urged,  that  be- 
fore the  passing  of  this  act  the  obligation  or  duty  of 
executing  the  sentence  upon  criminals  of  the  county  of 
Chester  was  lawfully  imposed  upon  the  mayor  and  citizens 
of  the  city  of  Chester,  and  that  the  words  of  this  section 
are  sufficient  to  preserve  that  obligation  or  duty.  These 
words  cannot,  however,  be  sufficient  to  preserve  the  liabi- 
lity of  the  mayor  and  citizens  of  Chester,  or  their  officer,  to 
execute  the  sentences  or  obey  the  orders  of  any  courts 
superior  to  ^  the  courts  in  the  county  of  the  city  of  Ches- 
ter/' unless  the  words  "  or  otherwise**  are  allowed  to  have 
that  effect.  This,  it  is  apprehended,  they  cannot  have. 
Such  words  are  not  sufficient  to  control  the  previous  enact- 
ing clause,  by  which  the  county  of  Chester  is  put  upon  the 
same  footing  as  to  commissions  of  oyer  and  terminer  as 
other  counties.  But,  supposing  that  the  duties  and  obliga- 
tions of  the  city  authorities  are  preserved  as  respects  the 
courts  of  superior  jurisdiction,  the  question  remains,  whe- 
ther the  duty  of  executing  the  sentences  of  the  Court  of 
Great  Sessions  of  the  County  Palatine  of  Chester  was  im- 
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posed  exclusively  upon  the  sheriffs  of  the  city.  Undoubt- 
edly, from  as  far  back  as  living  memory  extends,  the  sen- 
tences of  the  Court  of  Great  Sessions  have  been  carried 
into  execution  by  the  city  sheriffs,  but  this  was  always  done 
by  virtue  of  special  orders  of  the  judges  of  that  court,  who 
undoubtedly  had  jurisdiction  over  the  city  as  well  as  the 
county  of  Chester.  When,  however,  that  Court  has  ordered 
a  criminal  to  be  hanged  in  chains  in  distant  parts  of  the 
county,  the  duty  of  executing  this  part  of  the  sentence  of 
the  criminal  has  been  performed  by  the  sheriff  of  the 
county f  in  obedience  to  an  order  of  the  Court. 


Evidence  for 
the  proeecu- 
tioa. 


The  record  of  the  conviction  of  Garside  and  Mosley  for 
the  murder  of  Mr.  Thomas  Ashton,  removed  into  this  Court 
by  certiorari,  was  read  by  the  officer  of  the  Court 

Mr.  Lloyd,  clerk  of  assize  for  the  Chester  circuit,  stated 
that  he  was  present  at  the  trial  of  Garside  and  Mosley,  be- 
fore Parke,  B. ;  that  the  defendant  was  present  in  his  cha- 
racter of  sheriff;  that  a  copy  of  the  calendar,  signed  by  the 
learned  judge,  was  received  by  the  witness,  who  afterwards 
served  a  copy  of  it  on  the  defendant;  that  the  defendant 
gave  him  a  letter  for  the  judge,  who,  on  reading  it,  granted 
a  respite  (a).  The  letter  was  then  put  in  and  read.  In  it 
the  defendant  declined  to  execute  the  sentence  on  Garside 
and  Mosley,  on  the  ground  that  he  had  doubts  as  to  whe- 
ther he  should  be  justified  in  doing  so. 

Mr.  Llot/d,  on  cross-examination,  stated  that  the  prison- 
ers were  brought  up  in  the  custody  of  the  constable  of  the 
Castle  of  Chester, — remained  in  his  custody  during  the 
trial, — and  were  after  the  trial  taken  back  by  him  to  the 
castle :  that  the  city  and  the  county  gaols  were  both  within 
the  Castle  of  Chester,  which,  though  locally  within  the  city, 
was,  by  reason  of  an  exception  (6)  in  the  charter  of  the 
city,  a  part  of  the  county  of  Chester :  that  all  prisoners  in 


(a)  See  the  statement  of  the 
further  proceedings  against  the 
prisoners,  ante^  83. 

(b)  By  reason  of  a  similar  ex- 


ception, the  castle  of  Exeter, 
though  surrounded  by  the  county 
of  the  city  of  Exeter,  remains 
part  of  the  county  of  Devon. 


HILARY  VACATION,  V  WILL.  IV. 

the  castle  are  in  the  custody  of  the  constable,  who  is  a 
patent  officer,  appointed  by  the  Crown,  and  independent 
of  the  sheriff:  that  previously  to  the  serving  of  the  copy  of  v. 

the  calendar  on  the  defendant,  an  order  of  the  Court  for  AMxaoBua. 
the  execution  of  the  prisoners,  addressed  to  the  sheriffs  of 
the  city  of  Chester  and  to  the  constable  of  the  castle,  had 
been  served  on  them  respectively ;  but  they  had  declined 
to  execute  the  sentence :  that  he  had  known  the  city  for 
forty  years,  and  that  during  that  time  criminals  had  always 
been  executed  by  the  city  sheriffs,  within  the  city,  in  pur- 
suance of  a  warrant  addressed  to  the  city  sheriffs  and  the 
constable  of  the  castle. 

Maule,  for  the  defendant,  then  proposed  to  ask  the  wit-  JRepntatioo. 
ness,  whether  he  had  not  heard  old  people  of  the  city  of 
Chester  say  that  they  understood  that  it  was  not  the  duty 
of  the  sheriff  of  the  county  to  execute  criminals  tried  and 
sentenced  at  the  castle. 

Lord  Denman,  C.  J. — I  do  not  think  that  this  is  a 
question  upon  which  evidence  of  reputation  can  be  received. 

Maule,  F,  Kelly,  and  Wekby  argued,  that  as  the  question 
was  one  which  related  to  public  justice,  it  was  properly 
matter  of  reputation;  and  they  referred  to  Morewood  v.^ 
fVood  (a),  in  which  Lord  Kenyon,  C.  J.,  said,  "  Evidence 
of  reputation  upon  general  points  is  receivable,  because  all 
mankind  being  interested  therein,  it  is  natural  to  suppose 
that  they  may  be  conversant  with  the  subjects,  and  that 
they  should  discourse  together  about  them,  having  all  the 
same  means  of  information.*' 

Pollockj  A.  G.,  argued  contrd;  and  was  stopped  by  the 
Court. 

(a)  14  East,  329,  n. 
VOL.  IV.  P  P 
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183^^  Lprd  DENMANyC.J. — lam  of  opinion  that  evidence 

,^  of  reputation  upon. this  subject  cannot  be  received.     The 

V,  principle  upon  which  such  evidence  is  ever  received  is,  that 

AJITE0BU8.    ^jjg  subject-matter  of  it  is  of  such  a  nature  that  the  public 

at  large  are  interested  in  it.     Now,  though  this  is,  in  one 

sense^  a  matter  of  a  public  nature,  and   with  which  the 

public  might  be  supposed  to  be  conversant^  yet  it  is  not  a 

matter  in  which  they  are  interested;  for  it  cannot  be  mate^ 

rial  to  them  whether  one  officer  or  another  executes  the 

sentences  of  their  courts  of  justice. 

LiTTLEDALE,  J. — This  is  a  question  of  private  right, 
not  of  public  interest:  and  does  not  fall  within  the  rule  as 
it  18  laid  down  by  Lord  Kenyon. 

Patteson,  J. — I  do  not  think  that  this  is  a  question  of 
public  right.  It  is  more  like  a  question  whether  one  per- 
son is  liable  ratione  tenure  to  discharge  a  public  duty, 
which  by  the  general  law  of  the  land  is  cast  upon  another. 
Evidence  of  reputation  is  never  received  upon  questions  of 
that  nature. 

Williams,  J. — I  am  of  the  same  opinion.  In  a  case 
before  Chambre,  J.,  in  which  a  question  arose  concerning 
the  boundaries  of  the  borough  of  Wem^  he  ruled  that 
though  evidence  of  reputation  as  to  the  boutidaries  might 
be  received,  such  evidence  as  to  the  particular  spot  on 
which  an  old  turnpike  had  stood,  could  not  be  admitted. 

Mauh  then  proposed  to  ask  the  witness,  whether  he  had 
not  heard  old  people  in  the  city  of  Chester  say,  that  the 
corporation  of  Chester  were  bound  to  execute  criminals 
sentenced  by  the  Court  of  Great  Sessions. 

Lord  Denman,  C.  J. — I  think  that  the  last  question 
falls  within  the  same  rule  as  the  one  which  we  have  already 
rejected. 
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Patteson,  J. — There  is  no  issue  upon  the  liability  of 
the  corporation.     If  there  had  been  such^  this  evidence, 
which  is  of  a  matter  somewhat  in  the  nature  of  an  admis- 
sion, might  possibly  have  been  received.     I   quite  agree     '^"th®"^^- 
that  it  cannot  be  received  in  this  case. 

Pollock,  A.  G.,  proposed  to  put  in  an  order  of  the  Court  Order  of  ex- 
of  Great  Sessions  in  1790,  directing  the  sheriffs  of  the  city  Qreat  See- 
of  Chester  to  execute  John  Dean,  and  the  sheriff  of  the  *^^'^* 
county  to  hang  him  in  chains  on  Stockport  Moor;   and 
also  an  examined  copy  of  a  bill  of  cravings  (a),  filed  in  the  Bill  of 
Exchequer,  in  which  John  Arden,  Esq.,  the  then  sheriff  of  c™^**^- 
Cheshire,  prayed  to  be  allowed  the  expenses  of  gibbetting 
John  Dean  on  Stockport  Moor,  amounting  to  84/.  8<.  Sd.f 
which  was  allowed   to  him  accordingly  by  Mr.  Pt//,  the 
then  Chancellor  of  the  Exchequer. 

Maule  and  Kelly  objected  to  these  pieces  of  evidence, 
and  argued  that  they  could  not  be  received  unless  the 
record  of  the  conviction  of,  and  the  judgment  upon  John 
Dean,  were  first  put  in. 

Pollockf  A.  G.,  and  Sir  John  Campbell  contended  that 
the  evidence  was  receivable,  for  the  purpose  of  shewing 
that  an  order  had  been  made,  by  the  Court  of  Great  Ses- 
sions, upon  the  sheriff  of  Cheshire,  which  he  had  obeyed ; 
that  the  bill  of  cravings  and  allowance  was  a  judicial  pro- 
ceeding in  the  Exchequer,  which  was  of  record,  and  might 
be  pleaded  with  a  prout  patet  per  recordum. 

Per  Curiam. — We  think  that  these  documents  may  be 
read.  The  order  is  receivable,  as  shewing  that  the  Court 
made  such  an  order.  The  bill  of  cravings  is  evidence  of 
an  act  done  by  a  former  sheriff,  and  is  therefore  evidence 
against  the  defendant  upon  the  present  inquiry. 

(a)   Vide  Mann.  £xch.  Pract.  2d  ed.  324  (/). 
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1635.  The  order  and  biM  of  cravings  were  read. 

V  The  order  served  by  Mr.  Lloyd  upon  the  constable  of 
ii'         the  castle  of  Chester  and  the  sheriffs  of  the  city  of  Chester, 
Ahtbobus.    ^gg  gjgQ  pggj     j^  ^gg  addressed  thus — *'  To  the  Constable 

of  the  Castle  of  Chester;— To  the  Sheriffs  of  the  City  of 
Chester; — And  all  others  whom  it  may  concern:** — and 
afftet  reciting  that  Garside  and  Mosley  had  received  sen- 
tence df  death  for  murder,  it  was  thereby  ordered  and  ad^ 
judged  that  execution  of  the  said  sentence  should  be  done 
upon  them  on  Friday,  the  8th  day  of  August,  at  the  usual 
place  of  execution ;  and  that  the  sheriffs  of  the  city  of 
Cheater  should  see  that  execution  was  done  in  the  pre* 
misesi  and  that  their  bodies  immediately  afterwards,  when 
dead,  should  be  delivered  into  the  custody  of  the  constable 
of  the  said  castle,  and  that  the  said  constable  should  cause 
the  said  bodies  to  be  buried  within  the  precincts  of  the 
said  castle  or  gaol  of  the  county  of  Chester,  according  to 
law. 

The  case  for  the  'prosecution  being  closed, — 

Objections  on       Maule,  Kelly   and   Welsby  submitted  that   the  charge 

defendant     ^  ag^^inst  the  defendant,  contained  in  the  information,  was 

First  point:      not  supported  by  the  evidence.      The  judgment,  as  it  is 

o"^rform-^    Stated  in  the  information,  and  which,  it  is  alleged,  it  was 

ance  of  alleged  the  duty  of  the  defendant  to  execute,  is  one  entire  indivisi^ 

^*  ble  thing.     Now  it  is  clear  upon  the  evidence,  that  what* 

ever  may  have  been  the  duty  of  the  defendant  as  regards 

the  mere  execution,  he  had  not  the  power  of  taking  the 

prisoners  back  from  the  court  to  the  prison  from  whence 

they  came, —  to  take  them  thence  to  a  place  of  execution, — 

or  to  bury  them  within  the  precincts  of  the  prison ; — for 

the  prisoners  were  in  the  custody  of  an  officer  entirely 

independent  of  the  sheriff,  and   the  prison  whence  they 

came  was  not  the  prison  of  the  defendant. 

Second  poinu       But,  further,  supposing  that  it  was  in  fact  the  duty  of  the 

No  suflScient    defendant  to  have  executed  the  prisoners  if  properly  required 
warrant.  '^  r     r      j      ^ 

so  to  do,  the  service  of  the  copy  of  the  calendar  was  not  a 
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sufficient  warrant  to  him,  nor  did  it  indeed  give  hiro  the        1835. 
power  of  executing  the  prisoners.     Undoubtedly,  it  is  the     tu  ir    ^^ 
usual  course  merely  to  serve  a  copy  of  the  calendar  upon  rt, 

the  sheriff,  and  this  is  considered  a  sufficient  warrant  JtTaoBua. 
to  him;  but  that  is  because  ordinarily  the  prisoner,  the 
sentence  upon  whom  the  sheriff  is  required  to  execute,  is. 
already  iu  his  custody.  The  duty  of  executing  sentencea 
upon  prisoners  is  incident  to  the  custody  of  them,  and  inas* 
much  as  the  county  gaol  is  ordinarily  the  prison  of  the  she" 
riff^  therefore  it  is  that  the  duty  of  executing  criminals  de- 
volves upon  him.  Lord  Hale  says  (a), ''  If  the  prisoner  be 
in  the  custody  of  the  sheriff,  the  truth  is  that  there  is  no  need 
of  any  warrant  or  calendar;  for  the  open  pronouncing  and 
entering  of  the  judgment — suspendatur — is  a  warrant  for  the 
execution  :  And  so  it  is  in  the  Kind's  Bench,  the  entry  on 
the  record  of  the  judgment,  with  9l  praceptum  est  marescallo 
quodfaciat  executionem,  periculo  incumbente,  without  formal 
writ  or  precept  of  the  court,  is  sufficient,  and  more  is  not 
usual:  And  the  calendar  subscribed  by  the  judge  of  gaol 
delivery  is  but  a  memorial.'*  Lord  Hale  further  says,  that 
*'  regularly  the  officer  that  is  to  make  the  execution  is  that 
officer  in  whose  custody  by  law  the  prisoner  is,  at  the  time  of 
the  judgment  given;  for  into  his  custody  he  is  to  be  remanded 
after  judgment  pronounced,  and  there  to  stay  till  judgment 
executed.  Therefore,  where  judgment  is  given  at  the  ses* 
sions  of  gaol  delivery,  the  execution  is  to  be  made  by  the 
sheriff,  or  his  under-sheriff  or  deputy,  for  regularly  he  is  in 
his  custody  ordinarily ;  but  if  the  prisoner  be  in  the  Tower 
of  London,  and  he  be  arraigned  before  justices  of  oyer  and 
terminer,  he  is  commonly  brought  before  them  by  a  pre- 
cept to  the  Constable  of  the  Tower  {which  is  an  exempt 
prison  from  that  of  the  sheriff) ;  and  if  he  be  convict  and 
attaint,  he  is  commonly  remitted  thither,  and  the  precept 
or  warrant  for  the  execution  must  go  to  the  Lieutenant  or 
Constable  of  the  Tower.'*  And  he  further  puts  the  instance 
of  prisoners   tried   for   treason   or  felony  in   the   King's 

(o)  2  Hale  8  P.  C.  SI. 
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Bench,  in  which   case    the   Marshal,   because   regularly 
he  has   the  custody  of    the    prisoner,  is    bound    to   do 
V,  execution  upon  him  if  he  be  convict  and  attaint,  and  not 

Amtrobus.  ^|,g  gherifF.  In  the  former  of  these  cases,  however,  it  is 
usually  ordered  that  the  sheriffs  of  London  and  Middlesex, 
and  in  the  latter,  and  other  like  cases,  the  sheriff  of  the 
county  where  the  execution  is  made,  should  assist  at  the 
execution.  Assuming,  in  this  case,  that  it  was  the  duty  of 
the  defendant,  as  sheriff  of  Cheshire,  to  do  execution  upon 
Garside  and  Mosley,  there  ought  to  have  been  a  special 
warrant  to  the  constable  of  the  castle  to  deliver  the  pri- 
soners to  the  defendant,  and  another  to  the  defendant  to  do 
execution  upon  them  when  in  his  custody.  This  course 
was  formerly  pursued  in  the  city  of  Chester  itself.  [lAttle- 
dale,  J.  The  proper  course  would  have  been  to  issue  a 
habeas  corpus  to  the  constable  to  deliver  up  the  prisoners, 
and  to  the  sheriff  to  receive  them.  But  it  certainly  may  be 
done  by  warrarit.li  The  service  of  the  calendar,  which,  as 
Lord  Hale  says, "  is  but  a  memorial,**  could  not  be  sufficient 
for  the  purpose  of  enabling  the  defendant  to  do  execution 
upon  these  prisoners.  In  Earl  Ferrers* s  case,  there  was  a 
writ  to  the  lieutenant  of  the  Tower  (in  whose  custody  the 
earl  then  was)  to  deliver  the  prisoner  at  the  gate  of  the 
Tower  to  the  sheriffs  of  London  and  the  sheriff  of  Middle- 
sex, and  another  writ  to  the  sheriffs  of  London  and  the 
sheriff  of  Middlesex,  commanding  them  at  a  certain  day 
and  hour,  without  the  gate  of  the  Tower,  to  receive  the 
earl  into  their  custody,  and  him,  in  their  custody  so  beings 
to  convey  to  the  accustomed  place  of  execution  at  Tyburn, 
and  then  to  cause  execution  to  be  done  on  the  earl,  in  their 
custody  so  being,  according  to  the  judgment  (a).  Sup- 
posing, however,  that  it  be  said  that  the  defendant,  having 
notice  of  the  judgment,  was  bound  to  go  to  the  constable 
and  demand  to  have  the  prisoners  delivered  up  to  him ;  the 
answer  is,  that  the  constable  would  not  have  been  autho- 
rized to  deliver  them  up,  if  such  demand  had  been  formally 

(a)  See  the  writ,  4  Bla.  Com.  Appendix. 
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made,  for  already  an  order  had  been  served  upon  iiim,  in  1835. 

which  it  is  ordered,  that  execution  should  be  done  by  the  Jj^^i^^'^ 

city  sheriffs.     Moreover,  even  if  such  order  had  not  been  «. 

served  upon  the  constable,  he  would  not  have  been  au-  Ahteobus. 
thorized  in  delivering  up  the  prisoners  upon  merely  beibg 
shewn  the  copy  of  the  calendar. 

Pollock,  A.  Q.,  Sir  J.  Campbell,  and  Wightmartf  contri. 

I.  The  allegation  in  the  information,  that  it  was  the  de- 
fendant's duty  to  execute  **  the  said  judgment  and  sen- 
tence of  death"  is  divisible,  and  it  is  sufficient  to  shew 
that  it  was  the  defendant's  duty  to  execute  '^  the  sentence 
of  death,"  and  to  prove  a  breach  of  that  duty. 

II.  It  was  not  necessary  to  shew  that  a  special  warrant 
or  a  habeas  corpus  issued  to  the  constable  to  deliver  the 
prisoners  to  the  sheriff  of  Cheshire,  and  to  the  sheriff  of 
Cheshire  to  receive  them.  The  act  of  parliament  (a),  by 
which  the  palatinate  jurisdiction  of  Cheshire  was  abolished, 
has  thrown  upon  the  sheriff  of  Cheshire  the  duty  of  exe- 
cuting criminals  according  to  the  course  of  the  common 
law;  therefore,  upon  the  copy  of  the  calendar  being 
served  upon  the  defendant,  it  was  his  duty  to  go  to  the 
constable  of  the  castle  of  Chester,  and  demand  the  pri- 
soners, and  it  was  the  duty  also  of  the  constable  to  deliver 
them  to  the  defendant,  as  being  the  officer  legally  bound  to 
do  execution  upon  them.  The  defendant,  instead  of  de- 
manding the  prisoners,  or  objecting  that  he  had  no  suffi- 
cient warrant,  at  once  refuses  to  do  execution  upon  them, 

■t 

on  the  ground  that  it  was  not  his  duty  so  to  do.  If, 
instead  of  so  refusing,  he  had  demanded  the  prisoners, 
and  the  constable  had  refused  to  deliver  them,  that 
would  have  been  matter  of  excuse,  but  nothing  more.  It 
cannot  be  taken  that  the  constable  would  have  so  refused. 
Notwithstanding  the  service  of  the  order  of  Parke,  B., 
the  constable  would  have  been  bound,  upon  demand,  to 
deliver  the  prisoners  to  the  defendant.     It  is  to  be  ob- 

(a)  11  Geo.  4;  and  1  Wm.  4,  c.  70. 
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served,  that  this  order  does  not  direct  the  constable  to 
deliver  to  the  custody  of  the  sheriff,  but^  as  far  as  he  is 
concerned,  merely  gives  notice  of  the  conviction  and  sen- 
tence of  the  prisoners.  But  supposing  it  to  be  tantamount 
to  an  order  to  deliver  to  the  city  sheriffs,  still  it  is  a  nullity, 
and  cannot  therefore  affect  the  present  prosecution.  With 
regard  to  the  operation  of  the  calendar,  it  is  tantamount  to 
a  warrant.  Anciently  a  warrant  was  required  in  all  cases, 
but  for  centuries  a  copy  of  the  calendar,  signed  by  the 
judge,  has  been  deemed  suflScient.  Sir  William  Biach- 
stone  {a)  treats  the  calendar  with  the  judgment  of  the  pri- 
soner in  the  margin  as  being  in  fact  a  warrant  to  the  sheriff 
to  do  execution.  No  warrant,  however,  of  any  kind  was 
necessary.  The  sheriff  and  the  constable  were  both  in  Court 
at  the  time  when  the  sentence  was  passed,  and  were,  there^ 
fore,  each  of  them  bound,  without  warrant,  to  do  that 
which  belonged  to  them  to  do  towards  executing  the  sen- 
tence. Lord  Hale  does  not  say  that,  where  the  prisoner 
is  in  the  custody  of  the  sheriff,  the  calendar  is  a  sufficient 
warrant ;  but  that  in  such  case  no  warrant  is  required ;  and 
he  mentions  that  Lord  Rolle  never  would  sign  a  calendar, 
but  always  passed  sentence  viv&  voce.  It  would  rather 
seem,  from  what  Lord  Hale  says,  that  the  calendar  would 
be  a  sufficient  warrant  where  the  prisoners  were  not  in  his 
custody. 


Maule  was  heard  in  reply. 


Judgment. 


Second  ob- 
jection fatal. 


Lord  Denman,  C.  J. — We  are  not  in  a  situation  to  de- 
cide the  question,  which  it  was  the  object  of  this  infor- 
mation to  raise  and  settle.  Two  objections  have  been  raised 
by  the  counsel  for  the  defendant ;  but,  as .  we  think  the 
second  objection  fatal,  it  is  not  necessary  to  discuss  the 
first,  although  it  certainly  affords  a  strong  illustration  of 
the  second.  That  second  objection  is,  that  the  defendant 
could  not  do  execution  upon  the  prisoners,  because  he  had 

(a)  4  Bla.  Com.  c.  32. 
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not  the  custody  of  them,  nor  had  any  l^al  means  of  ob-        1835. 
taioiog  such  custody.     The  principle  contained  in  this  ob- 
jection is  clearly  established  by  the  authorities.    But  then     *""«? 
conies  the  question, — had  the  defendant  the  custody  of  the    ^*w>bus. 
prisoners  or  legal  means  of  obtaining  it  i    The  former,  it 
is  clear,  that  he  had  not,  for  the  prisoners  were  in  the  custody 
of  the  constable  of  the  castle  of  Chester,  who  is  a  patent 
officer  independent  of  the  sheriff.    The  latter,  also,  I  think 
that  he  had  not     The  defendant  had  the  copy  of  the  ca- 
lendar delivered  to  him,  but  I  should  greatly  doubt  whe- 
ther, under  any  circumstances,  that  would  be  a  sufficient 
warrant  for  the  constable  to  act  upon ;  and  certainly  I  do 
not  think  that  the  defendant  was  bound  to  accept  it  as  a 
warrant  to  execute.     Suppose  that  the  defendant  had  ac- 
cepted it,  and  had  gone  to  the  constable  to  demand  to  have 
the  prisoners  delivered  to  him,  in  what  a  situation  would 
he  have  been  placed  if  the  constable  had  shewn  him  the 
order  addressed  to  himself  and  the  sheriffs  of  the  city,  and 
requiring  the  latter  to  do  execution  upon  the  prisoners  i 
It  is  true,  as  it  has  been  contended  to-day,  that  the  defend- 
ant did  not  put  his  refusal  upon  the  want  of  a  sufficient 
authority :  but  still  I  think  that,  in  order  to  support  this 
information,  it  ought  to  be  shewn,  on  the  part  of  the  crown, 
that  the  defendant  was  armed  with  full  authority  to  act  if 
he  had  thought  proper  to  do  so. 

LiTTLEDALE,  J. — ^Thc  questiou  as  to  the  liability  of  the 
sheriff  of  Cheshire  to  execute  criminals  tried  and  con- 
demned within  the  county,  arises  under  very  peculiar  cir- 
cumstances, and  it  will  probably  be  difficult  to  say  what 
his  liability  is«  However,  as  the  case  now  stands,  we  may 
put  the  general  point  out  of  consideration,  and  treat  the 
question,  whether  the  defendant  is  chargeable  upofi  this  in- 
formation, as  if  he  were  in  the  same  situation  as  ordinary 
sheriffs,  with  this  exception  only,  that  the  prisoners  whom 
he  is  called  upon  to  execute,  are  in  the  custody  of  an  in- 
dependent officer.     The  prisoners  were  brought  up  to  the 
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1835.  bar  of  the  Court  in  the  custody  of  the  constable  of  Chester, 
and  by  law  ought  to  be  taken  back  by  him  to  the  place 
whence  they  came.  This,  we  gather  from  Sir  Matthew 
Amtbobus.  Hale,  where  we  also  find  it  laid  down,  and  correctly  so, 
that  the  sheriif  of  the  county,  or  other  person  having  the  legal 
custody  of  the  prisoners,  is  the  party  upon  whom  the  duty 
of  doing  execution  upon  them  is  cast.  It  is  not  necessary 
now  to  consider  whether,  in  this  case,  the  constable  of  the 
castle  of  Chester  is  the  person  who  ought  to  perform  that 
duty.  This  is  clear,  that  the  liability  of  the  sheriif  of 
Cheshire  could  not  commence  until  he  had  obtained  the 
custody  of  the  prisoners,  or  a  legal  warrant  for  the  delivery 
of  them  to  him.  If  this  duty  properly  belonged  to  the  de* 
fendant,  there  should  have  been  a  habeas  corpus  to  the  con- 
stable of  the  castle  to  bring  up  the  prisoners,  and  a  warrant 
or  writ  to  the  defendant  to  receive  them ;  or,  perhaps,  as  the 
constable  of  the  castle  and  the  defendant  were  both  bound  to 
be  present  in  Court,  a  special  order  might  have  been  made 
by  the  judge,  requiring  the  one  to  deliver,  and  the  other  to 
receive  and  execute,  the  prisoners.  Now,  what  has  been 
done  here  ?  A  copy  of  the  calendar  has  been  delivered  to 
the  defendant,  and  an  order  has  been  served  on  the  con-> 
stable  of  the  castle.  The  order  so  served  on  the  constable, 
instead  of  requiring  him  to  deliver  the  prisoners  to  the  de- 
fendant, gives  him  notice  that,  by  the  same  order,  the 
sheriffs  of  the  city  are  required  to  execute  the  prisoners. 
But,  supposing  that  this  order  may  be  treated  as  a  nullity, 
(as  the  counsel  for  the  crown  contend)  still  I  do  not  think 
that  the  calendar  was  sufficient  to  enable  the  defendant  to 
call  on  the  constable  to  deliver  up  the  prisoners.  The  de- 
fendant might,  it  is  true,  have  demanded  them,  but  the 
constable  was  not  bound  to  give  them  up.  The  defendant 
and  the  constable  had  both  notice  of  the  judgment  of  the 
Court,  for  they  were  both  bound  to  be  present  in  Court, 
and  the  defendant  had  also  a  copy  of  the  calendar  delivered 
to  him  ;  but,  if  the  custody  of  the  prisoners  was  intended 
to  be  changed,  there  should  have  been  a  special  order  of 
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the  Court  for  the  purpose.     As,  therefore^  the  defendant 

had  not  the  power  of  carrying  this  sentence  into  effect,  his 
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refusal  to  do  so  was  not  criminal.     The  case  of  the  Tower  «. 

of  London  is  very  similar  to  this.  Ahtrobot. 

Patteson,  J. — There  is  great  doubt  as  to  whether  the 
sheriff  of  Cheshire  is  bound  to  execute  or  not;  but  it  may 
be  assumed,  that  the  situation  of  this  sheriff  is  the  same 
as  that  of  any  other  sheriff.     It  appears  clearly  from  Lord 
Hale,  that  the  person  in  whose  custody  the  prisoners  are, 
is  prim&  facie,  at  least,  the  person  whose  duty  it  is  to  exe- 
cute them.     The  defendant  had  not  the  custody  of  the  pri- 
soners, therefore  the  question  is,  whether  a  sheriff  is  bound 
to  do  execution  upon  prisoners  within  his  county  but  in 
the  custody  of  another  party.     Where  the  sheriff  has  the 
custody  of  the  prisoners,  he  is  bound  to  execute  without 
any  document.     The  calendar,  which  it  has  long  been  the 
practice  to  serve  on  the  sheriff,  is  a  mere  memorial,  as  Lord 
Hale  says,  and  nothing  more.     Then,  is  there  any  autho- 
rity for  saying  that  a  sheriff  is  legally  bound,  without  any 
warrant  or  other  mandate  in  writing,  to  execute  prisoners 
not  in  his  custody  'i    This  case  very  closely  resembles  that 
of  the  Tower,  which  is  put  by  Lord  Hale^  in  which  case 
it  is  considered  necessary  to  have  two  writs  or  warrants, 
one   to   the   lieutenant   of  the  Tower  to  deliver  to  the 
sheriffs,  and  the  other  to  the  sheriffs  to  receive  from  the 
lieutenant.     It  may  be  that  the  constable  of  the  castle  of 
Chester  ought  to  execute,  and  the  sheriff  of  Cheshire  to 
assist;  but  I  do  not  say  that  the  sheriff  might  not  be  or- 
dered by  the  judges  of  gaol  delivery  to  execute.    This, 
however,  is  certain  that  he  cannot  be  required  to  do  so, 
unless  he  has  the  prisoners  in  his  custody  or  is  provided 
with  the  means  of  obtaining  the  custody. 

Williams,  J. — It  appears  by  the  record  of  conviction 
of  the  prisoners  below,  as  well  as  by  the  evidence,  that  the 
prisoners  were  not  in  the  defendant's  custody ;  when  the 
prisoners  were  brought  up  into  this  Court  that  we  might 
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award  execution  upon  them»  the  writ  of  habeas  corpora  was 
directed  to  the  constable  of  the  castle.  Now,  is  there  any 
case  in  which  a  person  has  ever  been  called  upon  to  do 
execution  upon  prisoners  who  were  not  in  his  legal  custodifi 
The  cases,  as  well  those  referred  to  to-day  as  those  cited 
on  a  former  occasion  before  us  (a),  shew  that  the  party 
who  is  called  upon  to  do  execution  must  have  the  legal 
custody.  Now,  here  the  defendant  had  not  the  legal  cus- 
tody, nor  was  he  furnished  with  any  thing  which  gave  him 
the  right  to  require  that  the  prisoners  should  be  delivered 
to  him.  The  calendar  is  a  mere  memorial  and  has  no 
other  operation  than  that  of  a  mere  memorial. 


Lord  Denman,  C.  J.  directed  the  jury  to  acquit  the  de- 
fendant. 

Verdict — Not  guilty  (6). 


(a)  Rex  V.  Ganule  and  Moieley, 
ante,  33. 

(h)  F.  KeUy  had,  oo  behalf  of 
the  shcrifiTof  the  county  of  Chester, 
moved,  in  Hilary  term,  for  a  rule 
nisi  for  a  mandanias  to  the  Ma^or 
and  Burgesses  of  Chester,  com- 
manding them  to  allow  an  inspec- 
tion, for  the  purposes  of  this  trial, 
of  certain  documents  belonging  to 
them  and  in  their  custody.  The 
Court  refused  the  rule,  on  the 
ground  that  the  party  on  whose 
behalf  the  application  was  made 
was  not  a  member  of  the  corpo- 
rate body,  and  that  a  corporation 
could  not  be  compelled  to  produce 
their  own  documents  for  the  pur- 
pose of  furnishing  evidence  against 
themselves.  And  see  Rex  v.  Dr. 
PumeUy  1  Wils.  239;  Hodgei  v. 
AtkUy  2  W.  Bla.  877,  and  3  Wils. 
398;  Rex  v.  Bridgeman,  2  Stra. 
1«08;  Rex  v.  T/ie  Fraternity  of 
Hottmen  in  Newcasik-upon^Tyne, 
ibid.  1223 ;  Brewers*  Company  v. 
Benson,  Barnes,  236;    Moyor  of 


Exeter  v.  Coleman,  ibid.  258; 
Wood  V.  Wkitcomb,  12  Vin.  Abr 
146,  pi.  9 ;  Cor  v.  Copping,  5  Mod 
396,  and  1  Lord  Raym.  337 ;  Rex 
V.  Wonenham,  1  Lord  Raym.  705; 
Regina  v.  Mead,  2  Lord  Raym 
927 ;  Talbot  v.  VilleboU,  3  T.  R. 
142,  cited;  Southampton,  Mayor 
of,  V.  Greaves,  8  T.  R.  590;  May 
V.  GtDynne,  4  Barn.  &  Aid.  301; 
Harrison  v.  Williams,  4  Dowl.  & 
Ryl.  820,  and  3  Barn.  &  Cressw. 
162 ;  Willis  v.  Farrer,  2  Younge 
&  Jerv.  217;  Neaell  v.  Simpkin, 

6  Bingh.  565,  and  4  Moore  & 
Payne,  394 ;  Imperial  Gas  Com-^ 
pony  v.  Clarke,  7  Bingh.  95,  and 
4  M.  &  P.  727 ;  Hewitt  v.  Pigott, 

7  Bingh.  400,  and  5  M.  &  P.  252; 
Rex  V.  Justices  of  Buckingham- 
shire,  2  Mann.  &  Ryl.  412,  and  8 
Barn.  &  Cressw.  375;  Rex  v. 
Master  and  Wardens  of  Merchant 
Tailors  Company,  2  Barn.  &  Adol. 
115;  Tancred  on  Quo  Warranto, 
336,  339 ;  2  Stark.  Evid.  2d  ed. 
694. 
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IN  THE  FIFTH  YEAR  OP  THE  EETON  OP  WILLIAM  IV. 


MEMORANDA. 


IN  the  course  of  last  vacation  His  Majesty  was  pleased  to 
appoint  Robert  Alexander  and  Thomas  Starkie,  of  Lin- 
coln's Inn^  Esquires,  his  Counsel  learned  in  the  law. 

Shortly  after  the  commencement  of  the  term.  Lord  Lynd" 
hurst  resigned  the  office  of  Lord  Chancellor  of  Great  Britain ; 
and  the  Great  Seal  was  delivered  to  Sir  Charles  Christopher 
PepySf  Knt.  Master  of  the  Rolls,  Sir  Launcelot  Shadwell,  Knt. 
yice-Chancellor  of  England,  and  Sir  John  Bernard  Bo^ 
sanquet,  Knt.  one  of  the  Justices  of  the  Common  Pleas, — 
as  Lords  Commissioners  for  executing  the  office  of  Lord 
Chancellor  of  Great  Britain. 

Sir  Edward  B.  Sugden  resigned  the  office  of  Lord  Chan- 
cellor of  Ireland,  and  was  succeeded  by  Lord  Plunkett. 

Sir  Frederick  Pollock,  Knt.  and  Sir  William  Webb  FoU 
lett,  Knt.  resigned  their  respective  offices  of  Attorney  and 
Solicitor-General,  and  were  succeeded  by  Sir  John  Camp* 
bellf  Knt.  and  Robert  Mounsey  Rolfe,  Esq.,  who  shortly 
afterwards  received  the  honour  of  knighthopd. 
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18S5. 

Ex  parte  William  Henry  Carmichael  Smyth. 

The  Lords  mUENNEDY  moved  for  a  rule  to  shew  cause  why  a 
Council  can-     naandamus  should  not  issue  to  the  Lords   of  the  Privy 

not  be  re-       Council,  commanding  them  to  receive  a  certain  petition 

3oired  byman-  . 

amns  to  re-    of  William  Henry  Carmichael  Smyth,  in  relation  to  an  order 

W  the  mat.  ^^^jg  j,  jj,g  Judicial  Committee  of  the  Privy  Council,  and 
ter  of  an  ap-  "^  ... 

peal  to  them     to  lay  the  same  before  his  Majesty  in  council.    The  appli«. 

Arches  Court    ^*^^^"  ^^^  grounded  upon  an  affidavit  of  W,  H,  C.  Smyth, 

of  Canterbury,  in  which  he  stated  the  following  facts : — 

they  have  de-       ^  ^"'^  having  been  commenced  in  1831  against  the  de- 

*^*^^K  "*iL      ponent  by  his  wife  in  the  Consistory  Court  of  London^  the 

can  tney  oe  ^^  ,  ,        , 

BO  required  judge  of  that  Court  deaded  in  his  favour  upon  a  part 
^^tU^^*^t\'  ^^  ^^  case.  Against  this  decision  the  wife  appealed  to 
Majesty  in  the  Arches  Court  of  Canterbury,  which  Court  having 
hear.  refused  to  entertain  the  appeal^  she  appealed  to  the  High 

Court  of  Delegates,  who  also  decided  against  her.  Upon 
a  second  point,  also,  the  judge  of  the  Consistory  Court 
made  an  order  in  favour  of  the  deponent,  which  order 
was,  upon  appeal  by  the  wife,  reversed  by  the  Arches 
Court.  From  this  decision  the  deponent  appealed  to  his 
Majesty  in  council,  (the  Judicial  Committee  in  the  Privy 
Council  having  been  lately  substituted  by  3  &  4  H^.  4,  c.  41, 
for  the  Court  of  Delegates.)  This  appeal  being  referred  to 
the  Judicial  Committee  of  the  Privy  Council,  that  Court  gave 
judgment  upon  the  matter  in  open  Court,  and  agreed  to 
submit  a  report  of  their  decision  to  his  Majesty  in  council. 
The  deponent,  being  dissatisfied  with  the  decision,  prayed 
that  the  report  might  not  be  submitted  to  his  Majesty  for 
confirmation  until  he  had  had  time  to  petition  the  King  in 
council  not  to  confirm  it;  which  prayer  was  not  granted. 
The  decision  of  the  Judicial  Committee  had  been  subse- 
quently confirmed  by  his  Majesty  in  council.  A  petition 
stating  the  above  facts,  and  suggesting  errors  in  the  deci- 
sion of  the  Judicial  Committee  of  the  Privy  Council,  and 
praying  his  Majesty  in  council  to  rescind  the  order  of  con- 
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firmation,  or  to  direct  the  Judicial  Comniittee  to  hear  the  18S5. 

petitioner  in  objection  to  a  part  of  the  decision,  was  for-  ^^l^^"^^ 

warded  by  the  deponent  to  the  Lord  President  of  the  Privy  Carmichabl 

Council,  with   a  letter  requesting  that  it  might  be  sCib-  Smyth. 
mitted  to  his  Majesty  in  council.     The  Lord  President  re- 
turned an  answer  that  the  petition  could  not  be  received. 

Kennedy,  in  support  of  his  motion.  There  is  manifest 
error  in  the  decision  of  the  Judicial  Committee.  [Lord 
Denman,  C.  J.  Can  you  shew  that  we  have  jurisdiction?'\ 
There  can  be  no  doubt  of  the  jurisdiction  of  this  Court 
to  interfere  in  the  manner  suggested,  if  they  see  that  the 
order  of  the  Judicial  Committee  is  clearly  erroneous. 
The  Court  are  not  asked  to  require  the  Privy  Council  to 
re-kear,  but  merely  to  receive  a  petition  to  re-hear.  What- 
ever might  be  the  effect  of  the  petition  when  received,  the 
matter  ought  not  to  be  stopped  in  limine  by  a  refusal  to 
receive  that  petition.  [LittledalejJ.  Have  you  any  case  in 
which  the  Court  has  granted  a  mandamus  to  the  Court  of' 
Delegates,  requiring  them  to  re-hear  a  matter  decided  by 
them?]  The  only  case  which  bears  upon  the  question  is 
that  of  Ex  parte  Morgan{a),  in  which  the  Court  certainly 
decided  that  they  could  not  compel  another  Court  to  rc- 
hear  that  which  it  has  finally  decided  upon.  The  Court 
is  not  now  asked  to  do  that.  {Littledakyi.  Formerly  if 
a  party  was  dissatisfied  with  a  judgment  in  the  Court  of 
Delegates,  he  might  apply  for  a  Commission  of  Review.: 
The  same  Court  was  not  called  upon  to  re-consider  its^ 
own  decision.]  It  unfortunately  happens,  that  by  the  act 
which  has  transferred  to  the  Judicial  Committee  of  the 
Privy  Council  the  jurisdiction  of  the  old  Court  of  Dele- 
gates, it  is  enacted,  'Uhat  every  such  judgment,  order,  and 
decree,  shall  be  final  and  definitive,  and  that  no  commis- 
sion shall  hereafter  be  granted  or  authorized  to  review 
any  judgment  or  decree  to  be  made  by  virtue  of  this  act." 

(a)  2  Chit.  Rep.  250. 
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1835.        There  is  no  means  of  correcting  the  error  in  the  decisions 

^^''"^''•^       of  this  Court,  except  by  way  of  a  re-hearing. 
Ex  parte 

Carmichael 
Smyth.  Lord  Denman,  C.  J. — Upon    the    statement   of    the 

learned  counsel  himself,  it  is  perfectly  clear  that  we  have 
no  power  to  do  what  is  prayed.  Here  is  a  Court  of  the 
highest  authority, — at  all  events  of  competent  jurisdiction 
to  decide.  They  have  decided,  and  it  is  not  for  us  to  call 
on  them  to  re-hear  and  to  re*decide.  If  we  might  do  this, 
we  might  also  call  on  my  Lord  Chancellor  to  revise  every 
decree  he  ever  made,  and  compel  every  other  Court  in 
Westminster  Hall  to  review  its  decisions.  I  do  not  ac- 
knowledge any  distinction  in  substance  between  a  man- 
damus to  receive  a  petition  to  re-hear,  and  a  mandamus  to 
re'hear. 

LiTTLEDALE,J. — I  do  not  think  that  we  have  any 
power  to  compel  the  Court  to  re-hear  a  case  decided  by 
them. 

Patteson,  J. — ^This  is  quite  a  novel  attempt.  I  never 
heard  of  this  Court  ordering  a  re-hearing  in  any  case 
where  that  case  has  been  already  heard  and  decided  by 
another  Court.  And  as  to  the  distinction  that  is  taken, 
that  the  application  is  only  for  a  mandamus  to  require  the 
Lords  of  the  Privy  Council  to  receive  a  petition  to  re-hear, 
and  not  for  a  mandamus  to  re-hear,  that  is  a  distinction 
without  a  difference. 

Rule  refused  (a), 
(d)  And  see  Rv  parte  Poe,  ante,  vol.  ii.  636. 
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1835. 

Hen  SLOW  v,  Fawcett. 

Debt  for  a  penalty  of  500/.  under  2  Geo.  2,  c.  24,  s.  7.  The  penalty, 
The  declaration  stated  that,  on  the  30th  December,  1834,  imposed  by  the 

Bribcrv  .Act 

a  writ  issued  to  the  sheriff  of  Cambridgeshire   for  the  (2  Geo.  % 

election  of  knights  of  the  shire,  and  for  burgesses  for  the  ^'  ^*'  *'  ^*^ 

°  .  upon  persons 

University  and  Borough  of  Cambridge ;  that  the  sheriff  who,  by  any 
made  his  precept  to  the  mayor  of  the  Borough  of  Cam-  ^^  ^l^^t  ' 
bridge,  for  the  election  of  two  burgesses ;  according   to  a"y  person  to 
which  precept,  afterwards,  to   wit^  on  Qlh  January,    1835,.  or  to  forbear 
the  election  of  two  burgesses  was  had.     Averment :  that  ^®  8*^®  l>is 

.  .  .  vote,  at  an 

before  and  at  the  said  election,  James  Lewis  Knight,  esq.  election  for 

was  a  candidate  to  be  elected  and  returned  to  serve  as  one  "*^"?^"  "^ 

parliament, 

of  the  burgesses  for  the  said  borough  in  the  next  par-  may  be  reco- 

iiament ;  and  that  the  defendant,  not  regarding  the  statute  ^^^  ^^^ 

m  such  case  made  and  provided,  before  the  said  election  makes  a  cor- 

for  the  said  borough,  to  wit,  on  the  7th  January,  1835,  did  fnent  with  a 

corrupt  one  John  Gamer,  who  had  a  right  to  vote  in  the  ^?^^  '^  S*^® 
.  .         .  .  .  ,     his  vote  to  a 

said  election,  to  give  his  vote  in  that  election  for  the  said  particular  can- 

J.  L.  Knight,  so  being  such  candidate  as  aforesaid,  by  then  "^"^«'''  ""'^  , 

ty     '  o        ^  'J  gives  money  to 

corruptly  giving  to  the  said  John  Garner  the  sum  of  5L,  the  voter  in 

and  then  corruptly  promising  to  give  him  a  further  sum  of  Sf  his^part  ^ 
5L  after  he  should  have  so  given  his  vote  in  the  election  oftheagree- 
for  the  said  J.L,  Knight:  which  several  sums  of  5/.  and  5/.  in  fact  the 
were  then  respectively  given  and  promised  by  the  ^defend-  ^^^^^  S**'®s  his 
ant  to  John  Garner  as  and  for  a  reward  for  him  so  to  give  his  opposite  can- 
vote  in  the  said  election  for  the  said  J.  L.  Knight ;  contrary    *  So^even 
to  the  form  of  the  statute,  8cc.     Plea  :  nil  debet.  though  the 

voter   at  th^ 

At  the  trial  before  Lord  Abinger,  C.  B.  at  the  last  as-  time  of  making 
sizes  for  Cambridgeshire,  John  Garner  was  called  by  the  ^be  corrupt 
plaintiff  as  a  witness,  and  gave  the  following  evidence  : —     tually  intend- 

At  half  past  seven,  a.  m.  on  the  first  day  of  the  late  fonlS^^j '^r'" 

election  for  the  Borough  of  Cambridge^  the  defendant  came  to  vote  for  the 

opoosite  can- 
didate. 
A  voter,  who  agrees  or  contracts  for  any  money  or  other  reward,  to  give,  or  forbear 

to  give  his  vote  at  an  election,  is  liable  to  the  penalties  of  2  Geo,  2,  c.  24,  s.  7,  though 

he  never  intended  to  perform  the  corrupt  agreement. 

VOL.  IV.  Q  Q 
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to  him,  and,  after  some  preliminary  conversation,  asked  him 
whether  he  would  give  Mr.  Knight  a  vote ;  to  which  he  re- 
plied, that  it  depended  upon  circumstances.     The  following 
dialogue  then  took  place  between  them : — "  I  see  you  and 
I  can  do  business — Have  you  any  bills  to  pay  ?"  "  1  do  not 
know  that  I  have  just  now,  but  the  article  is  very  useful." 
'*  Is  5/.  of  any  use  to  you  ?"  *'  Come,  don't  be  worse  to. 
me  than  you  are  to  my  neighbours."     *'  I  will  give  you  10/., 
5L  now,  and  5/.  after  you  have  polled."    The  defendant 
then  gave  the  witness  five  sovereigns,  adding,  **  You  will  go 
and  poll  for  Mr.  Knight."    The  witness  took  the  five  so- 
vereigns, saying,  "  We  are  level  handed  now,  I  have  got  5/. 
and  you  have  got  5/."     The  defendant  asked  the  witness 
when  he  would  like  to  poll.     The  witness  told  him  eight 
o'clock ;  upon  which  the  defendant  promised  to  come  for. 
him  at  eight  o'clock,  and  left  the  witness's  shop.     The  de- 
fendant came  back  in  about  a  minute,  saying,  that  he  had 
forgotten  that  they  did  not  poll  that  morning  until  nine 
o'clock ;  to  which  witness  replied,  "  Very  well,  Sir."     A. 
friend  of  the  witness's  came  into  his  shop  about  a  minute 
after  the  defendant  had  left  it,  and  the  defendant  shewed 
him  the   sovereigns.     He  almost  immediately  afterwards 
shewed  them  to  another  friend,  and  in  about  half  an  hour 
afterwards  he  went  to  Mr.  Spring  Rice's  comniittee,  and 
shewed  the  sovereigns  there.     He   did   not  return  to  his 
shop  until  after  he  had  polled  (as  he  had  done  on  two  pre- 
vious elections)  for  Mr.  Spring  Rice  and  Mr.  Pryme.    This 
evidence  was  left  to  the  jury  by  the  Lord  Chief  Baron,  with 
a  question  as  to  the  credibility  of  the  witness  ;  and  the  jury 
found  a  verdict  for  the  plaintitf,  damages  500/. 


Storks,  Serjt.  now  moved  for  a  new  trial.  The  only 
count  contained  in  the  declaration  in  this  case  is,  for  cor- 
rupting a  voter  to  give  his  vote  for  a  certain  candidate;  and 
it  states,  that  the  defendant  did  corrupt  one  John  Garner. 
This  count  was  not  supported  by  the  evidence,  for  it  clearly 
appeared  that  Garner  at  no  moment  intended  to  give  his 


.    EASTER  TERM,  V  WILL.  IV. 

vote  for  the  candidate^  to  induce  him  to  vote  for  whom  the 
defendant  gave  the  51.  The  offence  of  "  corrupting"  was 
not  complete.  The  seventh  section  of  2  Geo,  2,  c.  24,  upon 
iRrhich  this  action  is  founded,  enacts,  "  that  if  any  person 
who  has  or  claims  to  have  any  right  to  vote  at  any  election 
of  any  member  to  serve  in  parliament,  shall  ask,^  receive,  or 
take  any  money  or  other  reward  by  way  of  gift,  8cc.  or 
agree  or  contract,  for  any  money,  &c.  to  give  his  vote,  or  to 
refuse  or  forbear  to  give  his  vote  in  any  such  election ;  or, 
if  any  person  by  himself,  or  any  person  employed  by  him, 
shall  by  any  gift  or  reward,  or  by  any  promise,  agreement, 
or  security  for  any  gift  or  reward,  corrupt  or  procure  any 
person  to  give  his  vote,  or  to  forbear  to  give  his  vote  in  any 
such  election,  such  person  so  offending  in  any  of  the  cases 
aforesaid  shall  for  every  such  offence  forfeit  the  sum  of 
500/.,  and  shall,  after  judgment  obtained  against  him  in  any 
proceeding  to  recover  such  penalty,  be  for  ever  disabled  to 
vote,  ^/'  The  penalties  imposed  by  this  section  are  of 
great  severity ;  and  it,  therefore,  behoves  the  Court  to  con- 
strue the  language  describing  the  various  offences  with 
more  than  ordinary  strictness.  By  the  first  part  of  the 
clause,  which  part  relates  to  the  voter,  it  is  made  criminal 
in  him  to  ask  for  a  reward  for  his  vote ;  but  by  the 
latter  part,  which  relates  to  the  briber^  the  fact  of  offering 
a  bribe  for  the  purpose  of  securing  a  vote  is  not  made 
penal.  The  consent  of  the  voter  is  made  essential,  for 
otlierwise  no  person  can  be  said  to  have  been  corrupted^ 
This  argument  was  offered,  on  behalf  of  the  sitting  mem- 
ber,, to  a  Committee  of  the  House  of  Commons  in  the  Barn* 
itaple  case  {a),  and  its  decision  was  in  favour  of  the  sitting 
member,  though  it  does  not  appear  that  they  gave  any  opi-* 
nion  upon  this  point.  Of  course  that  which  was  said  before 
the  committee  is  only  alluded  to  as  a  part  of  the  argument 
now  offered  on  behalf  of  the  defendant.  There  was  no 
ifisent  in  this  case  on  the  part  of  the  voter ; — there  was  no 
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eofTHpl  contract.    [Lord  Dettman,  C.  J.    There  may  hare 
been  a  contract^  although  it  was  not  performed  : — the  voter 
may  have  been  doubly  corrupted.]     There  was  no  evidence 
of  his  having  given  any  promise  whatever  to  the  defendant: 
{PatteiOTiy  J.    In  the  first  voK  of  Selw.  Nisi  Prins  (a)  it  is 
said,  *'  If  a  person  give  or  promise  money  or  other  reward 
to  a  voter,  in  order  to  procure  his  vote  for  one  candidate, 
although  the  voter  afterwards  vote  for  another  candidate> 
the  penalties  of  the  statute  are  incurred  by  the  corrupter." 
For  tbis  Mr.  SekDyn  cites  Sulsfon  v.  Norton  (6).]    It  may 
be  ck>ubted  whether  that  is  good  law.    There  is  a  moat 
obvioas  diatiaction  between  corrupting  or  procuring  a  maa 
tj»  vote,  and  the  mere  asking  him  to  do  so.     Here,  there 
was  only  an  endeavour  to  corrnpt     [Pattesont  J.  The  roan 
recdned  the  bL     He  must  certainly,  therefore,  have  given 
the  party  corrupting  to  understand  that  he  W€is  corrupted. 
Was  not  tbe  taking  the  money  itself  evidence  of  a  con* 
tract?    Coleridge^  J.  Your  argument  is  exactly  that  which 
was  used  in  Sukton  v.  Norton  (c).    There,  the  defendant 
had  given  one  Moore  five  gaineas  to  vote  for  Lord  Viliiers 
and  Sir  Robert  Bardett ;  Moore j  however,  voted  for  their 
opponent.     The  action,  which  was  upon  the  bribery  act, 
charged  the  defendant  with  having  corrupted  Moore  to  vote 
for  Lord  V,  and  Sir  R.  B. ;  and  the  plaintifF  had  a  verdict. 
Caldecott  moved  to  set  aside  the  verdict,  and  argued,  that 
*'  corrupting  Moore  to  give  his  vote"  must  mean  •'  actually 
procuring  him  to  give  his  vote ;"  and  that,  as  Moore  in  fact 
did  not  vote  for  the  persons  for  whom  he  promised  to 
vote,  but  for  their  opponents,  tbe  defendant  could  not  be 
said  to  have  procured  him,  by  a  corrupt  agreement,  to  give 
bis  vote.     A  case  of  Bush  v.  Rawlins  was  cited  contr^ ;  and 
Lord  Mansfield  said,  "  The  case  of  Bush  v.  Rawlins  is  in 
point ;  and  I  wonder  bow  it  could  ever  be  a  doubt,  for  the 
offence  was  completely  committed  by  the  corrupter,  whether 
tbe  other  party  shall  afterwards  perform  bis  promise,  or 


(a)  Page  631  of  7th  ed. 
(6)  3  Burr,  1235. 


(c)  3  Burr.  1235. 
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break  it."  Here,  as  there,  the  money  was  taken  by  the 
voter,  8o  that  the  ofFence  of  the  corrupter  was  complete.] 
In  that  case,  there  appears  to  have  been  proof  of  a  corrupt 
(agreement  by  the  voter.  [Coleridge^  J.  Not  distinctly  so. 
The  evidence  of  the  agreement  appears  to  hgve  consisted 
in  the  acceptance  of  the  bribe.]  A  man  cannot  be  said  to 
hare  procured  another  by  corrupt  agreement  to  give  his 
vote  for  one  candidate,  when,  in  fact,  he  gave  it  for  another. 
[Lord  Denmauj  C.  J.  You  assume,  that  *^ procuring  and 
*'  corrupting'*  a  voter  to  give  his  vote  are  the  same  thing.  **PrO' 
curing*'  i^nplies  that  the  vote  was  given;  but  ^* corrupting* not 
necessarily  so.]  They  appear  to  be  used  in  the  same  sense. 
This  part  of  the  clause  contemplates  the  completion  of  the 
endeavour  to  corrupt  Though  it  may  not  be  necessary  that 
the  vote  should  be  given^  there  must  be  a  bonii  fide  agree* 
tntnt  between  the  parties.  [Coleridge^  i .  You  mean  tq 
say  this — that  even  if  the  voter  promised  to  vote,  never  in- 
temding  to  perform  his  promise,  the  case  would  not  be  within 
the  clause.  Therefore,  if  a  man  promised  two  opposite 
candidates  to  vote  for  them,  and  received  a  bribe  from  each, 
but  never  intended  to  vote  for  either,  and  did  not  do  so, 
yon  would  say  that  neither  party  bribing  would  be  indict- 
able  under  this  statute.]  The  argument  certainly  goes  to 
that  extent. 


m 


1665. 


Henslo^ 

V, 

Fawcbtt^ 


Lord  Denman,  C.  J.— It  seems  to  me,  that  the  dis- 
tinction between  the  words  ^*  procure*'  and  '^  corrupt''  is 
decisive  against  the  defendant.  A  man  cannot  be  said  to 
have  procured  a  voter  to  give  his  vote  to  a  candidate,  unless 
the  vote  was  actually  obtained ;  but  the  offence  of  corrupt^ 
ing  may  well  be  complete,  although  the  vote  was  never 
given.  The  words  clearly  have  different  meanings.  I  think 
the  offence  of  corrupting  was  completely  established  in  this 
case.  There  is  some  slight  difference  between  this  case 
and  that  of  Sulston  v.  Norton,  because  there  it  appeared 
that  when  the  defendant  gave  Moore,  the  voter,  five  guineas, 
Moore  gave  him  a  note  for  the  amount,  and  the  defendant 
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gave  Hloore  a  -counter-note  obliging  himself  to  give  up 
Moore*s  note  upon  the  performance  of  the  condition ; 
whereas  here  it  was  merely  shewn  that  the  voter  accepted 
the  money.  That  acceptance  of  the  bribe  was,  however, 
sufficient  of  itself  to  shew  a  contract.  If  it  had  been  left 
to  the  JU17  to  say  whether  the  voter  had  agreed  with  the 
defendant  to  give  his  vote,  they  would  have  found  that 
he  did  so.  If  it  was  intended  to  be  denied  that  there 
was  any  real  contract,  the  attention  of  the  learned  judge 
should  have  been  drawn  to  the  subject^  in  order  that  the 
question  might  have  been  left  by  him  to  the  jury.  If  we 
were  to  say  that  the  fact  of  the  voter's  not  performing  his 
promise  to  vote^  or  his  secretly  intending  not  to  abide  by 
the  agreement  which  he  was  making,  made  the  offence  of 
the  corrupter  less  complete,  we  should  be  confounding  all 
notions  of  justice.     There  most  certainly  must  be  no  rule. 


LiTTLEDALE,  J. — The  words  "  procure'*  and  *'  corrupt," 
used  in  the  act  of  parliament,  have  very  distinct  meanings. 
To  "  procure"  is  to  get  the  thing  actually  done ;  but  to 
satisfy  the  meaning  of  the  word  "  corrupt,"  it  is  sufficient 
if  a  corrupt  agreement  be  made  in  consequence  of  the  offer 
of  the  bribe.  There  is  this  distinction  certainly  between 
Sulston  V.  Norton  and  this  case,  that  there  the  corruption 
of  the  voter  was  really  complete,  whereas  here  the  voter  did 
not,  perhaps,  at  the  time  of  agreeing,  actually  intend  to  give  a 
corrupt  vote;  but  to  my  mind  this  distinction  is  immaterial. 
I  do  not,  indeed,  think  that  the  question  is  raised  as  to  the 
effect  of  the  voter's  not  intending  to  give  the  vote,  for  that 
fact  is  not  distinctly  found.  Any  positive  opinion,  therefore, 
on  this  point  is  not  called  for. 


Patteson,  J.— I  quite  agree  with  my  brother  Storks, 
that  there  is  a  great  distinction  between  the  different  parts 
of  this  clause; — that,  as  in  the  part  relating  to  the  voter 
the  word  *'  ask"  is  used,  and  not  repeated  in  the  latter  part, 
something  more  is  requisite  in  the  case  of  the  briber  than 
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the  mere  offer  of  a  bribe.  In  the  case  of  the  voter^  it  is 
clear  from  the  express  words  of  the  clause,  that  any  agree- 
ment or  contract  for  any  reward  to  give  his  vote — whether 
intended  to  be  performed  or  not — would  make  him  liable  to 
the  penalties  of  the  act.  Upon  the  latter  part  of  the  clause 
the  question  is,  whether  the  party  has  by  any  gift  or  reward, 
or  by  any  promise,  agreement,  or  security  for  any  gift  or 
reward,  corrupted  or  procured  the  voter  to  give  his  vote  in 
this  election.  I  quite  agree  with  my  lord  as  to  the  distinc- 
tion between  "  corrupt"  and  "  procure."  A  party  may 
*'  corrupt"  another  to  give  his  vote,  although  the  vote  be 
not  given;  and  I  think  that  the  decision  in  Sulston  v.  Norton 
is  right.  But  then  it  is  said,  that  the  voter  never  intended 
-to  give  his  vote  to  this  candidate,  and  that,  therefore,  he 
was  not  corrupted,  I  do  not,  however,  think  that  it  suffi- 
ciently appears,  that  in  fact  the  voter  did  not  intend,  at  the 
precise  moment  of  making  the  agreement,  to  give  his  vote 
accordingly.  That  fact  ought  to  have  been  distinctly  proved. 
The  judge  ought  to  have  been  asked  to  put  the  question  to 
the  jury  as  to  whether  the  voter  did  so  intend  or  not. 
Whether  the  party  did  intend  to  give  his  vote  or  not,  he 
unquestionably  professed  to  intend  to  do  so.  If  it  had  been 
distinctly  shewn  that  the  party  never  did  intend  to  give  his 
vote,  that  in  fact  all  he  did  was  for  the  purpose  of  entrapping 
the  defendant,  my  present  impression  is,  that  the  offence 
of  the  corrupter  would  nevertheless  be  complete.  Where 
the  corrupter  has  done  all  that  in  him  lay  towards  the  cor- 
ruption of  the  voter,  I  am  not  disposed  to  think  that  the 
intention  of  the  voter  can  affect  the  corrupter's  liability. 
If  that  were  otherwise  there  would  be  this  extraordinary 
result,  that  the  voter  who  made  the  corrupt  agreement,  not 
intending  to  perform  it,  would  be  liable  under  the  former 
part  of  the  section,  whilst  the  corrupter  who  had  completed 
the  offence  as  far  as  in  him  lay,  would  not  be  liable.  If 
there  be  an  actual  agreement  to  corrupt,  and  money  given 
by  the  corrupter  in  performance,  on  his  part,  of  that  agree- 
ment, I  must  say  that  it  seems  to  me  at  present,  that  the 
corrupter  is  liable  under  this  statute. 
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Coleridge^  J. — Although  this  is  a  highly  penal  enacts 
rnent,  we  must  not,  by  over-refinement  upon  its  words,  pre- 
vent their  having  the  effect  which  they  were  obviously 
intended  to  produce.  I  think  that,  under  the  words  of  this 
clause,  a  party  may  be  guilty  of  corrupting — without  pro- 
curing — a  man  to  give  his  vote.  The  fact,  therefore,  of  the 
voter's  having  given  his  vote  to  another  candidate  is  imma- 
terial. The  other  point  is,  perhaps,  not  properly  raised  ; 
but  though  unwilling  to  give  unnecessary  definitions,  I 
cannot  help  saying,  that  I  apprehend  that  one  person  must 
be  said  to  corrupt,  and  another  to  be  corrupted^  within  the 
meaning  of  this  clause,  wherever  one  party  gives  money 
for  the  purpose  of  getting  the  vote  of  the  other,  and  the  other 
part^  accepts  it  with  the  express  or  implied  intention  of 
giving  his  vote  at  any  election,  without  looking  inio  the  mind 
of  the  party  taking  the  money,  to  ascertain  whether  the  in- 
tention which  he  expressly  or  impliedly  professed  was  his 
real  intention. 

Rule  refused. 


Thomas  v.  Lambert. 

An  allegation,  ASSUMPSIT  for  work  and  labour  and  materials.     The 

an  aereement  defendant  pleaded,  first,  non-assumpsit;  secondly,  as  to  \:U. 

that  a  work-  parcel  &c.,  that  it  h^d  been  specially  agreed   between  the 

not  be  paid  plaintiff  and  the  defendant,  that  if  the  work,  in   respect  of 

unless  the         which  the  13/.  was  claimed,  should  not  be  completed  tt;i//iiM 
ivorkshouldbe  »         #    /«         i  -     -m 

completed       fourteen  days  before  the  29th  September,  1834,  the  plamtiff 

withinfaurteen  gj^^^^jj  ^^^  ^^       •  j  ^^^  j^    ^^^^  ^j^^^  j^^  f^^^  ^^^  ^.^^^  j^^j  ^^^ 
days  before  *^  ' 

Micliaelmaji-    been  completed  within  fourteen  days  before  29th  Septem- 
hddnotTobe    ^^^'     '^^^  defendant  paid   into  Court  51.  l6$.  3d.,  being 

supported  by     the  residue  of  the  plaintiff's  demand.     The  plaintiff  took 
evidence  of  an    ,,^^,  ^.^  ....  •/- 

agreement  that  the  5/.  l05.  3d»  out  of  Court,  jomed   issue  upon   the   nrst 

he  should  not   pfga  and  traversed  the  contract  stated  in  (he  second  plea — 
be  paid  unless    *  *^ 

the  works 

should  be  completed yottr/ecn  dai/s  before  Michaelmas-day. 

(fl)  Vide  post,  593  («). 
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upon  which  issue  was  joined.  At  the  trial  before  Lord 
DenmaUy  C.  J.,  at  the  Middlesex  sittings  after  last  term, 
the  plaintiff  proved  that  he  had  done  work  for  the  defendant 
to  the  value  of  the  13/.,  and  the  defendant,  in  support  of 
his  second  plea,  proved  a  verbal  agreement  between  the 
plaintiff  and  himself,  that  if  the  work  were  not  done  a  fort" 
fiig/it  before  Michaelmas-day,  1854,  the  plaintiff  shoidd 
not  be  paid.  The  work  had  not  been  completed  even  at 
the  time  of  the  trial.  The  learned  judge  thought  that  the 
agreement  proved  by  the  defendant  did  not  correspond  with 
that  set  out  in  the  plea,  by  reason  of  the  introduction,  in  the 
plea,  of  the  word  *'  rcithin"  and  he  directed  the  jury  accord- 
ingly.    The  plaintiff  had  a  verdict  with  l^.  damages. 
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Piatt  now  moved  for  a  new  trial,  on  the  ground  of  mis- 
direction by  the  learned  judge ;  and  he  contended  that  the 
expression  used  in  the  plea^  and  that  established  in  the  evi- 
dence, had,  in  effect,  the  same  meaning. 

Lord  Denman,  C.  J. — The  contract  proved  was,  that 
the  work  should  be  done  without  the  fortnight,  whereajs  the 
contract  stated  in  the  plea  is,  that  it  should  be  done  within 
the  fortnight.  The  issue  was,  whether  such  a  contract  as 
that  stated  had  been  entered  into.  It  seems  to  me  that  the 
introduction  of  the  word  "  within,"  into  the  plea,  has  occa- 
sioned a  variance  which  is  fatal. 


LiTTLEDALE,  J. — The  expression  "within  a  fortnight 
before  Michaelmas  (a),"  means  within  the  fortnight  elapsing 
next  before  Michaelmas,  and  not  the  period  elapsing  be- 


(a)  This  obscure  expression  was 
probably  used,  however  inaccu- 
rately, as  equivalent  to  "  within 
the  period,  which  will  expire  four- 
teen days  before  Michaelmas-day,"* 
in  which  sense  the  allegation  would 
correspontl  with  the  proof.  In  the 
strict  grammatical  sense  in  which 


the  language  of  the  plea  was  con- 
strued by  the  Court,  the  "words 
**  within  fourteen  days''  appear  to 
be  superfluous,  as  it  could  hardly 
be  the  object  of  the  parties  to  delay 
the  completion  of  the  work  unUt 
the  last  fourteen  days  had  begun. 
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tween  the  time  of  making  the  contract  and  the  fortnight 
Jbefore  Michaelmas. 

Patteson,  J. — It  is  very  difficult  to  say  what  "  within 
a  fortnight  before  the  29th  September/'  means.  I  certainly 
think  that  it  does  not  mean  before  the  fortnight  before  Mi- 
chaelmas-day,  and  therefore  I  think  that  there  is  a  variance 
4>etween  the  plea  and  the  evidence. 


Coleridge,  J. — The  difficulty,  if  any,  arises  from  our 
knowing  what  the  facts  were.  If  we  looked  only  at  the 
words  '*  within  fourteen  days  before  the  29lh  September,** 
we  should  have  no  doubt  that  they  meant — at  some  time 
during  the  fortnight  which  would  elapse  next  before  Mi- 
xhaelmas-day. 

Rule  refused. 


Though  there 
cannot  be  a 
bridge  which 
the  county  is 
bound  to  re- 
pair, where 


The  King  v.  The  Inhabitants  of  Whitney. 

Indictment  against  the  parish  of  Whitney  for  the 
non-repair  of  a  certain  highway,  part  of  which,  containing 
in  length  374  yards  from  A.  to  B.,  was  alleged  to  be  out  of 
repair.  At  the  trial  before  Park,  J.  at  the  last  Hereford- 
there  is  no  cur-  shire  assizes,  it  appeared  that,  upon  an  indictment  for  the 
BUS  aquse,  yet  .  *  *^  . 

it  is  a  question  non-repair  of  the  same  road  in  18^8,  the  defendants  having 

c    e^wheth ^r    ^^^^  pleaded  not  guilty,  afterwards  withdrew  their  plea,  and 
an  arch  thrown  pleaded  guilty.     It  appeared  also,  that,  within  the  limits  of 

aqua  is  such  a  ^^^  P^*"^  ^^  ^^^  *"^^^  alleged  to  be  out  of  repair,  there  was 

bridge  or  not.    a  mill-Stream,  over  which  there  was  a  stone  arch  nine  feet 

The  fact  of   broad  and  five  feet  and  a  half  above  the  ordinary  level  of 

the  arch  or       ^jjg  ^ater,  which  was  ordinarily  three  feet  deep,  but  occa- 
bndge  having  "^  . 

no  parapetSf      sionally,  in  consequence  of  rain,  much  deeper.     The  bridge 

itseff'orevent    ^PP^^i'^d  by  a  date  on  the  key-stone  to  have  been  built  in 

its  being  a         1762.     There  were  no  parapets,  nor  was  there  any  pro- 
county  bridge. 

Judgment  by  default  upon  an  indictment  for  non-repair  of  a  highway,  is  nul  conclusive 
evidence  against  the  parish  of  a  liability  on  their  part  to  repair  such  highway.    Scmble. 
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lection  on  either  side.     Surveyors,  who  were  called  on  the         1835. 

part  of  the  prosecution,  and  who  described  the  state  of     rpj^*^^"^ 

the  bridge  and  of  the  road  adjoining  it,  said,  that  the  arch  v. 

was  a  culvert  and  not  a  bridge,  because  it  had  no  parapets,  inhabitants  oT 

o  '  ^       '^  Whitney. 

It  was  contended,  on  the  part  of  the  defendants,  that  this 
was  a  public  bridge,  which,  with  the  approaches,  \\\e  county, 
and  not  the  parish,  were  liable  to  repair.  This  was  denied 
on  the  part  of  the  prosecutor.  It  was  also  contended  by 
the  prosecutor,  that  the  record  of  the  conviction  in  1828 
was  conclusive  evidence  of  liability,  on  the  part  of  the 
parish,  to  repair  the  whole  road,  including  the  bridge, 
between  the  limits  included  in  that  indictment.  These 
two  questions  being  argued  before  the  learned  judge,  and 
put  to  him  as  questions  for  his  decision,  his  lordship  said, 
"  I  should  say,  that  the  question,  as  to  whether  this  is  a 
bridge,  or  not,  is  a  question  for  the  jury ;  but  if  you  throw 
it  upon  me,  I  should  say  that  it  was  a  culvert,  and  S4ich  a 
culvert  as  the  county  are  not  bound  to  repair.  If  I  am  to 
say  that  such  a  thing  as  this  is  part  of  -the  road,  I  am  of 
opinion  that  it  is.  You  have  a  right  to  move  it,  if  you  like. 
I  think  you  have  concluded  yourselves  by  the  indictment 
of  1828,"  The  only  question  left  to  the  jury  was,  whether 
the  road  was  out  of  repair,  and  they,  being  of  opinion 
that  it  was  so,  found  the  defendants  guilty. 

Talfourd,  Serjt.  now  moved  for  a  new  trial,  on  the  pirgtQoint. 
ground  of  misdirection.  The  learned  judge,  upon  the  evi-  Culvert, — or 
dence  of  the  surveyors,  who  said  that  the  arch  was  a  culvert, 
and  not  a  bridge,  because  there  were  no  parapets,  decided 
that  it  was  a  culvert,  and  that  therefore  the  county  were 
not  bound  to  repair.  The  liability  of  the  county  cannot 
depend  upon  any  artificial  distinction  which  surveyors  may 
make.  In  Rex  v.  The  Inhabitants  of  Oxfordshire  (a)  the 
Court  decided  that  the  question  of  bridge  or  no  bridge  was 
a  question  of  law.  [Pattesofij  J.  The  Court  in  that  case 
only  decided  that  there  can  be  no  bridge  where  there  is  no 

(a)  1  Bamw.  &  Adol.  289. 


596  CAS£S  IN  THE  KINO's  BENCH, 

1^35.        cijrsus  aquse.]     The  question,  whether  the  mere  fact  of  a 

^"^^^^^^      bridge  having  no  parapets  can  make  this  arch  not  a  bridge 
Tb«  KiKo        1 .  ,      ,  ,         ,  , 

V,  which  the  county  are  bound  to  repair^  must  be  a  mere 

iDhabitaots  of  question  of  law.     It  is  submitted  that  this  u)as  a  county 

bridge,  notwithstanding  the  want  of  parapets. 
Second  point.       Then,  with  regard  to  the  judgment  by  default  upon  the 
viciion'^  °"'     indictment  of  1828,  it  was  contended   that  this  was  con- 
clusive evidence  of  liability  on  the  parish  to  repair  all  that 
lay  between  the  termini  of  the  road  indicted ;  and  that, 
therefore,  the  parish  cannot  now  say  that  any  part  of  the 
intervening  road  was  reparable  by  the  county  only.     Tfa^ 
learned  judge  adopted  this  argument,  but  the  point  was 
not  ultimately  material,  by  reason  of  the  decision  against 
the  defendants  upon  the  other  point.     It  cannot  be  correct 
to  say  that  the  judgment  by  default  was  conclusive  evidence 
of  liability  to  repair  all  the  road  specified  in  the  iiidict- 
ment     The  liability  of  the  parish  to  repair  a  road  arises 
by  prescription.     This  is  not  conclusive  evidence  of  pre- 
■  scriptive  liability^      [Lord  Dtnman,  C.  J.    It  is  evidence 
that  you  have  treated  the  bridge  as   part  of  the  public 
road.]    That  may  be  so ;  but  it  is  not  conclusive  evidence  of 
that  fact.     Supposing  that  the  judgment  was  conclusive  evi- 
dence of  liability  to  such  an  extent  as  would   support  a 
conviction,  yet  it  was  not  conclusive  evidence  of  liability  to 
repair  the  whole  of  that  which  is  specified  in  the  indict- 
Bftent.     The  only  authority,  to  shew  that  a  judgment  by  de- 
fault upon  an  indictment  for  non-repair  of  a  highway  is  for 
all  time  conclusive  evidence  against  the  parish,  is  a  note  of 
Mr.  Serjt.  Williams  to  2  Saunders,  159  c,  citing  Rex  v. 
Townshend  (a),  vihich,hov/ever,  is  not  exactly  in  point.   Such 
a  rule  would  be  highly  dangerous,  as  it  would  have  the 
effect  of  putting  great  power  in  the  hands  of  the  legal  ad- 
visers of  the  parish  for  the  time  being. 

Lord  Denman,  C.  J. — I  think  that  there  is  no  ground 
for  granting  this  rule.     If  the  judge  bad  laid  it  down  as  a 

(a)  1  Douglas,  421. 
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point  of  law,  that  no  bridge  without  a  parapet  could  be         1835. 

such  a  bridge  as  the  county  would  be  liable  to  repair^  his     J!"^"^^^ 

ruling  would  have  been  wrong.     It  is  impossible   to  say  v. 

that  the  mere  absence  of  parapets  can  prevent  a  bridge  In^i^»*>^*  of 

from  being  such  a  bridge  as  the  county  are  liable  to  repair ; 

nor,  on  the  other  hand,  can  it  be  said,  that  the  mere  fact 

of  an  arch  passing  over  a  stream  is  sufficient  to  constitute 

a  bridge  so  as  to  charge  the  county.     But  the  question, 

whether  this  particular  arch  was  a  county  bridge  or  not, 

appears  to  have  been  left  to  the  judge,  and  he  decided  it 

as  a  question  of  fact,  not  of  law.     The  question  having 

been  put  to  him,  I  see  no  objection  to  his  deciding  as  he 

did.     "^rhere  must  be  an  arbitrary  power  somewhere,  either 

in  the  jury  or  the  judge,  to  say  whether  a  particular  arch 

is  a  county  bridge  or  not     The  learned  judge  laid  down 

no  point  of  law.     With  regard  to  the  question  as  to  the 

judgment  by  default,  when  the  learned  judge   said,  '*  I 

think  you  have  concluded  yourselves  by  the  indictment  of 

1828,"  he  appears  merely  to  have  adverted  to  it  as  a  strong 

fact. 

LiTTLEDALE,  J. — If  the  learned  judge  had  said  that 
the  absence  of  parapets  to  a  bridge  deprived  it  of  the  cha- 
racter of  a  county  bridge,  I  should  have  thought  he  was 
wrong.  But  he  laid  down  no  such  rule.  And,  with  re^ 
gard  to  what  he  said  about  the  former  indictment,  I  ap- 
prehend that  he  did  not  say  that,  in  point  of  law,  it  was 
conclusive. 

Patteson,  J. — I  am  of  the  same  opinion.  With  regard 
to  Rex  V.  Oxfordshire  (//),  I  do  not  understand  that  case  as 
laying  down  that  every  arch  thrown  over  a  cursus  aqutR  is 
a  bridge,  but  only  as  deciding  that,  in  order  to  constitute  a 
bridge,  there  must  be  cursus  aquse. 


Coleridge,  J.  concurred. 


Rule  refused. 


(a)  Supr^y  595. 
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Doe  d.  Philips,  and  Mary  his  Wife,  v.  Morris. 

In  ejectment  EjECTMENT  to  recover  a  farm  called  Tersace^  in  the 

5^  Ihe  defen'd.  ^^^^^  ^^  Pembroke.     At  the  trial  before  Williams,  J.,  at, 

ant  sets  up  a  the  last  assizes  at  Haverfordwest,  the  defendant  admitted  the 

whereby  he  plaintiff's  title  in  right  of  Maty  Phillips,  as  daughter  and  heir, 

devises  all  his  pf  Henry  Johns,  but.  set  up  a  will  of  Johns  made  in  1819>: 

to  bT,  through  by  which,  after  a  legacy  of  40L  to  his  daughter,  then  Mary 

whom  the  de-  JqI^^s^  h©  bequeathed  all  his  property  to  his  wife,  Anne 

lenci  ant  Claims* 

One  of  the  at-   Johns,  who  afterwards  married  the  defendant,  and  had  died 

^^efsTated  ^^^^^  ^^e  commencement  of  the  action.  This  will  was 
that  he  had  executed  by  the  testator  as  a  marksman,  in  the  presence  of 
Siafafortnight  ^^^^^  attesting  Witnesses.  One  of  the  attesting  witnesses 
afterwards  he  being  called,  stated  in  his  cross-examination,  that  he  had 
other  will  for    prepared  the  will  produced;  that  about  a  fortnight  after- 

J.,  which  J.  ^yards  he  had  prepared  another  will  for  the  testator;  that 
executed  and  *^  ,  *^        ,  .  ' 

delivered  to  the  testator  had  signed  it,  and  had  delivered  it  to  him;  and 
which"the  wit-  ^^^^  Upon  the  death  of  the  testator  he  had  delivered  it  to 
ness  upon  J.*s  his  widow.  The  witness  being  asked  by  Chilton,  for 
ed  to  B,  No  ^'^®  plaintiff,  whether  at  the  time  when  the  testator  signed 
notice  to  pro-  ^he  paper,  he  made  any  declaration  as  toils  being  his  last 
mentioned  ^iH;  ^nd  it  being  further  proposed  to  ask  the  witness, 
instrument  whether  he  together  with  other  persons,  or  any  three  other 
given:— Held,  persons^  had,  upon  the  testator's  declaring  it  to  be  his  last 

tiff^Vcounsel""  ^''^'  signed  the.  paper,  the  learned  judge  interposed,  and  said 
could  not  ask    that  the  will  itself  would  shew  whether  it  was  executed  and 

the  witness  • 

i(  whether  at     attested,  and  that  as  it  had  been  traced  to  the  hands  of  the 

the  lime  of       widow,  through  whom  the  defendant  claimed,  and  no  notice 

executiiit'  the 

instrument,       to  produce  had  been  given,  the  witness  could  not  be  asked 

^  h  r  1     ^^  ^'"®  ^^  ^"^  further  questions  concerning  it.     The  defendant 

will,  and  if  so,  had  a  verdict. 

whether  it  was 

attested  b^^  three  witnesses.** 

QuarCf  whether  if  the  second  instrument  in  this  case  could  have  been  shewn  to  have 
been  duly  executed,  published,  and  attested,  ns  the  last  will  oi'  A.,  the  plaintiff  ^vould 
have  been  entitled  to  recover  as  heir  at  law,  without  shewing  its  contunts  or  application. 

Semble,  that  nn  instrument  which  has  been  traced  to  the  hands  of  au  opposite  party, 
can  in  no  case  be  presumed  to  have  been  lust  or  destroyed,  unless  such  party  has  had 
notice  to  produce  it. 
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Chiiton  moved  for  a  new  trial,  on  the  ground  of  an  improper  1835. 
rejection  of  the  evidence.  The  objection  was  premature.  The 
plaintiff's  counsel  had  put  no  question,  nor  did  he  propose 
to  put  any  question,  as  to  the  contents  of  the  will,  and  he  had 
not  only  a  right,  but  he  was  bound,  to  shew  that  the  will 
had  been  duly  executed,  (or,  in  other  words,  that  it  was  a 
will,)  before  he  could  go  on  to  prove  by  whom  it  had  been 
kept,  or  lost,  or  destroyed.  The  proof  of  its  origin  must 
precede  the  inquiry  into  its  subsequent  history.  If  the  plain- 
tiff had  given  notice  to  produce  this  will,  and  had  begun  by 
calling  for  it,  he  would  have  been  told  by  the  defendant's  coun- 
sel,— '*  First,  prove  that  there  ever  was  such  a  will;  secondly, 
that  it  ever  came  into  the  possession  of  the  defendant;  and 
then,  and  not  till  then,  you  will  be  entitled  to  ask,  whether  I 
will  or  will  not  produce  it."  The  fact  of  the  execution  of  a 
later  will  being  once  established,  the  evidence  that  it  had 
got  into  the  hands  of  the  person  through  whom  the  defendant 
claims,  together  with  the  fact  of  his  now  setting  up  the  earlier 
will,  would  have  been  evidence  from  which  the  jury  might 
have  presumed  a  destruction  of  the  later  will,  by  the  person 
claiming  under  the  earlier  one.  [Littledale,  J.  The  rule  of 
law  is,  that  before  you  talk  of  a  written  instrument,  you 
must  produce  it,  or  shew  that  you  have  used  all  proper 
means  to  get  at  it  in  vain.]  The  rule,  it  is  submitted,  is 
confined  to  the  contents  of  a  written  instrument;  but  the 
lessor  of  the  plaintiff  could  not  possibly,  in  this  instance,  be 
prepared  either  to  produce  the  will  or  to  shew  that  he  had 
given  the  defendant  notice  to  produce  it.  The  plaintiff's 
title  as  heir  was  to  be  defeated  by  the  will,  i.  e.  the  last  will,^ 
and  therefore  he  must  have  expected  that  the  last  will  would 
have  been  produced.  The  knowledge  which  he  obtained  as 
to  the  making  of  a  later  will  than  that  produced,  arose  upon 
a  cross-examination  of  the  defendant's  witnesses.  [Patte- 
son,  J,  Unless  you  had  the  means  of  producing  the  will,  or 
shewing  that  it  was  destroyed,  all  your  questions  would  lead 
to  nothing.  Lord  Denman,  C.  J.  You  must  shew  the  paper 
to  have  been  a  will.     The  mere  fact  of  shewing  that  the 
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testator  signed  a  paper,  decluing  it  to  be  his  will,  and  that 
it  was  attested  by  three  witnesses,  does  not  at  all  affect  the 
question.}  There  would  have  been  evidence  of  a  destruc- 
tion of  the  second  will  by  the  widow,  through  whom  the 
defendant  claimed,  and  therefore  this  must  be  taken  to  be 
the  case  of  a  defendant  who  had  himself  destroyed  a  later 
will,  setting  up  an  earlier  will  in  answer  to  the  claim  of  the 
heir  at  law*  Now,  though  in  Harwood  v.  Goodright{Q\ 
where  it  merely  appeared  that  a  testator  made  a  will  of  land 
subsequent  to  that  set  up  as  a  defence  to  an  ejectment,  and 
that  the  later  will  contained  different  dispositions  in  unknown 
particulars,  but  that  the  fate  of  such  will  was  unknown,  it 
was  held  that  the  heir  at  law  was  nevertheless  not  entitled 
to  recover;  yet  it  would  appear  from  the  judgment  in  that 
case,  that  the  Court  would  have  come  to  a  different  con- 
clusion, if  it  had  appeared  as  a  fact,  instead  of  being  ex- 
pressly negatived  by  the  jury,  that  the  defendant  who  set 
up  the  earlier  will  had  himself  destroyed  the  later  one.  The 
defendant  here  attempts  to  defeat  the  title  of  the  heir  by 
setting  up  a  will  as  being  the  last  will  of  the  ancestor.  If 
the  plaintiff  can  shew  that  this  will  has  been  revoked  by  a 
subsequent  will,  though  he  cannot  shew  the  contents  of  the 
second  instrument,  yet  the  title  of  the  heir  is  again  let  in. 
{^Patteson,i,  In  the  case  cited,  it  was  not  disputed  that  the 
second  will  related  to  the  same  land.]  Here,  the  first  will 
disposed  of  the  whole  of  the  testator's  property,  and  the 
second  will  was  made  a  fortnight  afterwards.  That  second 
will  must  have  related  to  the  same  property,  and  must  have 
contained  a  different  disposition  of  it.  \^Patteson,  J.  The 
second  will  may  have  related  to  the  testator's  chattel  pro- 
perty only.]  But  the  presumption  will  be  against  the  per- 
son who  has  destroyed  it;  and  it  may  have  devised  this 
very  property  to  the  present  claimant. 

Lord  Denman,  C.J. — It   appears   to    us   impossible, 
upon  this  motion,  to  give  a  new  trial.     When  a  will  is  talked 

(a)  Covvper,  87. 


Doe 

V. 
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of,  which  is  not  produced,  the  next  thing  must  be  to  shew  18S5. 
that  proper  means  have  been  used  to  bring  it  before  the 
Court,  if  possible.  It  must  be  shewn  to  have  been  lost  or 
destroyed,  after  which  the  party  may  shew  the  contents;  or,  Mohris, 
if  traced  into  the  hands  of  the  opposite  party,  it  must  be 
shewn  that  he  has  had  notice  to  produce  it.  The  Court  can- 
not presume  the  instrument  to  have  been  lost  or  destroyed 
in  this  case,  for  it  may  now  be  in  the  hands  of  the  defend- 
ant, ready  to  be  produced,  if  required.  The  plaintiff  should 
move  for  a  new  trial  on  the  ground  of  surprise  (a).  We 
might  then  grant  him  a  rule,  and  reserve  the  question  of 
costs. 

LiTTLEDALE,  J. — I  am  entirely  of  the  same  opinion. 
The  instrument  was  traced  into  the  hands  of  the  defendant, 
and  therefore  the  plaintiff  was  bound  to  shew  that  he  had 
given  notice  to  produce  it,  according  to  the  ordinary  rule  of 
law.  Unless  the  party  relying  on  the  supposed  will  produces 
it,  or,  having  traced  it  to  the  hands  of  the  party,  proves  that 
he  has  given  notice  to  produce,  or  unless  he  shews  that  the 
Mrill  was  lost  or  destroyed  before  coming  to  the  hands  of 
the  opposite  party,  I  do  not  see  how  he  can  talk  of  it  as  a 
wilL  There  was  no  immediate  evidence  in  this  case,  of  the 
will  having  been  destroyed. 

Patteson,  J. — 'It  was  absolutely  necessary,  in  order  to 
shew  that  the  second  will  was  a  revocation  of  the  first,  to 
prove  the  contents  of  the  second  will,  that  is,  that  it  related 
to  the  same  property.  We  cannot  presume  a  loss  in  this 
case,  for  the  defendant  may  still  have  the  will  in  his  hands. 
If  it  had  not  been  traced  to  the  h^inds  of  the  defendant,  the 
case  might  have  been  quite  diilerent.  Here,  however,  it  is 
traced  to  the  hands  of  the  defendant,  and  there  has  been  no 
notice  to  produce.  We  cannot  say  that  the  learned  judge 
was  wrong.  It  seems  to  me  that  he  stopped  the  evidence 
at  the  right  point. 

(a)  A  rule  nisi  has  been  obtained  on  this  ground. 
VOL.  IV.  R  R 
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Coleridge,  J. — Tt  is  quite  necessary,  where  an  instru- 
ment is  traced  to  the  hands  of  an  opposite  party,  for  safety 
in  the  administration  of  justice,  that  there  should  be  a  notice 
to  produce  it. 

Rule  refused. 


Tn  an  action 
for  breach  of 
a  covenant,  in 
a  lease  of  coal- 
mines, to  get 
the  whole  of 
the  veins 
of  coal  lying 
under  certain 
closes,  *'  not 
deeper  than 
or  below  the 
level  of  the 
bottom  of  tlie 
mine*'  at  a 
certain  point, 
evidence  is 
receivable  to 
shew  that  by 
the  minerg  in 
the  neighbour' 
hoody  the  word 
**  level"  is  used 
in  a  certain 
peculiar  sense. 


Sir  Robert  Clayton,  Bart.  v.  Gregson. 

C/OVENANT  upon  an  indenture  of  lease  of  certain  coal- 
mines and  lands  and  tenements,  in  the  parishes  of  Black- 
rod  and  Arlington,  Lancashire.     One  of  the  covenants  on 
the  part  of  the  defendant  was,  that  he  would,  before  dOth 
December,  1832,  get  the  whole  and   every  part  of  the 
demised  mines,  beds,  and  veins  of  coal,  lying  in  or  under 
the  messuages,  tenements,  closes.  Sic.  thereinbefore  men- 
tioned to  be  situate  in  Blackrod,  not  deeper  than  or  below 
the  level  of  the  bottom  of  the  said  mine,  bed,  or  vein  of  coal 
called  the  Arley  Mine,  under  a  certain  part  or  point  (marked 
in  the  plan  thereupon  indorsed  with  the  letter  A.)  of  the 
close  in  Blackrod   aforesaid,  called  the  Nearer  Oldfield. 
The  covenant  then  goes  on  more  particularly  to  describe 
the  point  stated  to  be  marked  **  A^  in  the  plan,  and  pro- 
vides that  for  all  such  parts  of  the  several  demised  mines 
as  the  defendant  therein  covenanted  to  get,  the  reserved 
rent  (which  was  at  the  rate  of  so  much  per  acre  of  coal) 
should   be   paid  whether  the   coal   were   gotten   or  not. 
Breach :  tliat  the  defendant  did  not,  before  SOth  December, 
1832,  get  the  whole  of  the  mines  under  the  said  closes  &c. 
in   Blackrod,  not  deeper  than  or  below  the  level  of  the 
bottom  of  the  said  mine,  called  the  Arley  Mine,  under  the 
said  point  marked  A.;  and  that  on  SOth  December,  1832, 
100  acres  of  each  of  the  several  mines  lying  not  deeper 
than  or  below  as  aforesaid,  remained  ungotten ;  and  there- 
upon 62,000/.,  being  according  to  the  rate  per  acre,  became 
due  to  the  plaintiff. 
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At  the  Lancashire  spring  assizes,  in  1834,  the  cause  was 
tried  before  Mderswi^  J.,  when  a  verdict  for  Is.  damages 
was  taken  by  consent,  upon  breaches  of  other  covenants; 
and  upon  the  breach  above-mentioned,  the  main  question 
ultimately  turned  upou  the  meaning  of  the  expression  ^  not 
deeper  than  or  below  the  level  of  the  bottom  of"  8cc.  The 
plaintiff  contended  tliat  the  word  ''level"  must,  in  the  absence 
of  any  latent  ambiguity,  necessarily  be  taken  to  mean  "  hori- 
zontal level,"  and  that  therefore  the  defendant  was  bound  by 
the  covenant  to  get  all  such  parts  of  the  mines  as  were  not 
below  the  horizontal  level  of  that  point  of  the  bottom  of  the 
Arley  mine,  which  corresponded  to  the  point  of  the  surface 
of  the  earth  marked  "  A."  in  the  plan.  The  defendant's 
counsel  contended,  that  in  the  understanding  of  miners  the 
expression  had  a  different  meaning,  and  that  this  being  a 
mining  lease,  the  expression  ought  to  be  taken  in  its  tech- 
nical and  not  in  its  popular  sense,  and  they  proposed  to 
call  witnesses  acquainted  witii  the  art  of  mining,  as  it  was 
exercised  in  the  neighbouring  country,  to  shew  the  peculiar 
meaning  attached  to  the  expression  by  miners;  3  Starkie 
OH  JSvidence,  1028,  et  seq.(a),  and  Smith  v.  Wilson  (b)^  and 
other  cases  were  cited.  The  learned  judge,  though  not 
free  from  doubt  upon  the  question  as  to  the  admissibility 
of  this  evidence,  rejected  it.  It  was  then  agreed  between 
the  parties,  that  according  to  the  construction  put  upon  the 
covenant  by  the  plaintiff*,  he  was  entitled  to  22flOOL 
damages,  but  that,  according  to  the  defendant's  construction 
of  it,  the  damages  ought  to  be  5000/.,  and  no  more.  It 
was  further  agreed,  that  the  question  as  to  the  admissibility 
of  the  evidence,  should  be  submitted  to  this  Court,  upon  a 
motion  to  reduce  the  damages,  or  for  a  new  trial,  and  that 
in  case  this  Court  should  be  of  opinion  that  the  evidence 
ought  to  have  been  received,  a  legal  arbitrator  should  be 
appointed  to  hear  the  evidence,  and  to  determine  whether 
the  defendant's  construction  of  the  covenant  was  or  was 
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not  correct,  according  to  the  understanding  of  miners ;  the 
verdict  to  be  reduced  to  5000/.  or  to  stand  for  22,000/!. 
accordingly.  This  arrangement  having  been  communicated 
to  the  judge,  his  lordship  directed  the  jury  to  find  a  verdict 
for  22,000/.,  which  they  accordingly  did. 

In  Easter  term,  1834,  F,  Pollock  obtained  a  rule  nisi  to 
reduce  the  damages  to  5000/.,  or  for  a  new  trial. 


Coltman  and  Cowling  now  shewed  cause.     Unless  upon 
looking  at  the  terms  of  the  covenant,  taken  by  itself  or  in 
connection  with  the  rest  of  the  deed,  the  Court  can  perceive 
an   ambiguity,   parol    evidence   ought  not  to    be  received. 
Where  words  of  doubtful  import  are  used,  evidence  may 
be  received  for  the  purpose  of  applying  the  instrument  to 
its  proper  subject-matter;  and  in  general,  where  terms  are 
used  in  a  peculiar  sense  by  mercantile  men,  parol  evidence 
may  be  received  to  interpret  them ;  but  this  exception  to 
the  general  rule  is,  even  in  the  cases  of  mercantile  con- 
tracts, limited  to  those  cases  in  which,  upon  the  face  of  the 
contract,  something  of  a  doubt  is  raised  by  the  use  of  the 
words.  Where  in  a  mercantile  contract,  or  in  a  contract  made 
between  persons  of  a  particular  class,  words  are  used  which 
are  ordinary  expressions,  having  in  the  English  language  a 
precise  and  well-known  meaning,  evidence  cannot  properly 
be  received  for  the  purpose  of  shewing  that  amongst  the 
merchants,  or  the  particular  class  of  persons,  those  words 
are  used  in  a  distorted  sense.     This  limitation  of  the  rule 
above  alluded  to,  is  in  itself  founded  on  good  sense,  and  is 
to   be  deduced  as  a  rule  of  law  from  the  observations  of 
the  Courts  and  judges  in  Baker  v.  Payne{a\  Blunt  v. 
Cumi/ns{h),  Anderson  y.  Pitcher  {c).  Cross  v.  Eglin  (d),  /It- 
torney-General  v.  Cast  Plate  Glass  Company  (e).    The  rule, 
indeed,  with  this  limitation,  is  in  effect  a  branch  of  the  rule, 
that  where  an  ambiguity  appears  upon  the  contract,  parol 


(fl)  1  Vezey,  sen.  45G. 
(b)  2  Vezey,  sen.  331. 
(f)  2  Bos.  &  Pull.  164. 


(d)  2  Barn.  &  Adol.  106. 
(t)   1  Anstr.  39. 
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evidence  may  be  received  for  tlie  purpose  of  directing  its 
application.  There  are  certain  cases,  as  that  of  Smith  v. 
Wilson  {a),  (in  which  evidence  was  received  to  shew  that 
by  the  custom  of  the  country  where  a  certain  lease  of  a 
rabbit  warren  was  made,  a  ''  thousand  rabbits"  meant 
1,2(X)  rabbits,)  which  have  decided  that  where  terms  of 
number  and  measure  are  used  in  contracts,  evidence  may  be 
received  to  shew  that  by  the  custom  of  the  particular  country 
or  trade,  they  are  used  in  a  peculiar  sense.  But  terms  of 
number  and  measure  stand  alone  in  this  respect,  the  rule 
with  regard  to  them  having  been  relaxed,  probably  owing 
to  certain  acts  of  parliament  having  treated  them  as  capable 
of  bearing  various  senses,  according  to  the  subject-matter, 
the  trade,  or  the  locality. 
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1885. 


Clayton 

V. 

Geegson. 


Sir  F.  Pollock,  (with  whom  were  Wightman  and  Addi- 
son,) contra,  was,  in  the  early  part  of  his  argument,  stopped 
by  the  Court. 

Lord  Den  MAN,  C.  J. — We  are  all  of  opinion  that  the 
evidence  was  receivable.  *'  Level"  does  not  appear  to  me 
to  be  in  itself  a  word  which  has  any  particular  meaning 
attached  to  it  under  all  circumstances;  and  therefore  in  or- 
der to  know  what  these  parties  meant,  the  evidence  should 
have  been  received.  With  the  effect  of  the  evidence,  when 
received,  we  have  nothing  to  do.  It  is  enough  to  say  that 
the  word  level,  being  used  by  parties  with  reference  to  that 
which  is  in  the  nature  of  a  trade,  in  which  it  may  con- 
sistently with  its  general  meaning  have  a  peculiar  meaning, 
it  was  necessary  to  hear  from  witnesses  what  the  meaning 
was.  I  am  not  sure  that  the  doctrine  has  not  been  carried 
further  than  that.  It  is  not  necessary  to  go  further,  how- 
ever, in  a  case  of  this  sort,  where  the  word  is  both  to  a 
certain  degree  ambiguous,  and  is  clearly  a  technical  term, 
with  reference  to  the  subject-matter. 


(a)  3  Barn.  &  Adol.  728. 
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LiTTLEDALE^  J. — I  do  Dot  tbink  this  is  a  question  so 
much  about  latent  ambiguity  as  it  is  about  tbe  constructioa 
of  a  word  in  tbe  Englisb  language.  I  do  not  tbink  it  can 
be  said,  tbat  in  ordinary  language  tbe  word  "  level"  inva- 
riably means  **  borizontal"  or  '^  horizontal  line."  It  is  like 
many  other  words  in  our  language^  which  have  various 
meanings,  according  to  the  subject-matter  to  which  they  are 
applied,  or  the  parties  by  whom  they  are  used.  The  same 
word  may  have  twenty  different  meanings. 


Patteson,  J. — ^This  is  the  case  of  a  mining  lease,  and  the 
word  must  be  construed,  secundum  subjeciam  niaieriam, — as 
a  mining  word.  fVe  do  not  know  what  tbat  meaning  is: — 
Evidence  ought  therefore  to  be  received  (a). 

Coleridge,  J.  concurred. 

A  question  having  been  put  to  the  Court,  as  to  the  form 
of  the  rule, 

Lord  Den  MAN,  C.  J. — We  have  nothing  to  say  except 
tbat  tbe  inquiry  should  proceed.  Tbe  evidence  appearing 
to  us  to  be  receivable,  for  tbe  purpose  of  shewing  in  what 
sense  the  parties  to  this  instrument  used  the  term,  it  must 
be  referred  to  tbe  arbitrator,  to  decide  upon  tbe  effect  of 
tbe  evidence. 

Patteson,  J. — The  question  is  not  to  be  confined  to 
tbe  ordinary  meaning  of  tbe  specific  word  "  /ere/"  at  all;  it 
is  here  necessary  to  ascertain  what  tbe  meaning  of  the  term 
is  locally. 


(fl)  And  see  Hob.  169;  1  Roil.  Abr.  86;  1  Danv.  Abr.  161. 
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1835. 

Chapman  v.  Keane. 

Assumpsit  on  a  bin  of  exchange,  by  indorsee  against  Held,  that  no- 
drawer.     Pleas:  first,  that  the  defendant  had  not  due  notice  noar  of  a  bill 

of  the  dishonour  of  the  bill ;  and,  secondly,  usury.     The  of  exchange  is 

.  ^  ^  ,  sufficient,  if 

cause  was  tried   before  Tindal,  C.  J.,  at  the  Guildford  given  by  any 

assizes,  in  1834,  when  the  following  facts  were  proved:  '^^rt^'tiTth  ** 

The  bill  had  been  drawn  by  the  defendant  on  and  accepted  bill,  and  that 
by  Lord  E.  T.     The  defendant  indorsed  it  in  blank,  and  de-  pr^i;eed"either 
livered  it  to  one  Wiltshire,  who  discounted  it.     Previously  immediately 
to  the  discounting  of  the  bill  by   Wiltshire,  it  had  been  from  the 
indorsed  by  the  plaintiff,  upon  the  desire  of  one  Keilfy,  the  holder, 
defendant's  agent,  and  in  consideration  of  his  buybg  a  quan- 
tity of  goods,  and  guaranteeing  a  third  of  the  amount  of  the 
bill.     Wiltshire  left  the  bill  in  the  hands  of  the  plaintiff's 
clerk  with  instructions  to  obtain  payment,  or  give  notice  of 
dishonour.     The  clerk  gave  notice  to  the  defendant,  in  the 
name  of  the  plaintiff— not  in  that  of  Wiltshire.     It  was 
objected,  on  the  part  of  the  defendant,  that  there  was  no 
evidence  of  due  notice  of  dishonour.     The  learned  Chief 
Justice  upon  this  nonsuited  the  plaintiff,  but  gave  him  leave 
to  move  to  enter  a  verdict.     A  rule  nisi  having  accordingly 
been  obtained, 

Thestger  and  Piatt  now  shewed  cause.  The  question  is, 
whether  notice  of  dishonour  must  be  given  by  the  holder, 
or  may  be  given  by  another  person.  In  Tindal  v.  Brown{a), 
it  was  expressly  determined  that  notice  of  dishonour  must 
come  from  the  holder.  [Lord  Denman,  C.  J.  Ex  parte 
Barclay  (b)  is  an  authority  to  the  same  effect.]  The  object 
of  notice  is  to  inform  the  party  where  the  bill  is,  that  he 
may  take  it  up.    [Lord  Denman,  C.  J.  Not  only  that,  but 

(a)  1  T.  R.  167.  other*,  14  Massacb.  Reports,  116; 

(b)  7  Ves.  jiin.  597.    And  see      Bank  of  Utka  v.  Smith,  18  Johns. 
Stanion  and  oihcrs  v.  Biossam  and      Reports,  230. 
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to  inform  him  that  the  party  who  gives  the  notice  looks  to 
the  party  to  whom  the  notice  is  given  for  payment.]  The 
policy  of  requiring  notice  from  the  holder  is,  that  the  party 
may  protect  himself,  by  immediately  taking  up  the  bill.  If 
the  notice  in  this  case  was  sufficient,  Wiltshire  might  have 
commenced  an  action,  although  the  defendant  was  ignorant 
where  Wiltshire  was,  and  could  not  therefore  have  prevented 
the  action  by  payment  to  him.  In  Stewart  v.  KeNnett{a), 
Lord  Ellenboroiigh,  at  nisi  prius,  held,  that  the  notice  must 
come  from  the  holder.  His  lordship  there  said>  **  the  notice 
must  come  from  the  person  who  can  give  (6)  the  drawer  or 
indorser  his  immediate  remedy  upon  the  bill,  otherwise  it  is 
a  mere  historical  fact."  A  contrary  doctrine  was  laid  down 
in  Rosher  v.  Kieran  (c),  Jameson  v.  Swinton  (d),  and  Wilson 
V.  Swabey  (e).  But  in  those  cases  the  previous  authorities 
were  not  discussed  or  cited. 


Adolphns,  in  support  of  the  rule.  All  the  cases  on  this 
subject  have  been  cited.  Stewart  v.  Kenriett  is  distinguish- 
able from  the  present  case.  There  the  notice  was  given 
by  a  mere  stranger,  a  person  who  was  neither  party  nor 
agent  to  any  party  to  the  bill.  Wilson  v.  Swabey  was  de- 
cided by  Lawrence^  J.,  Jameson  v.  Swinton  by  Lord  Ellen- 
borongh.  It  is  not  to  be  presumed  that  either  was  ignorant 
of  or  passed  over  the  previous  authorities.  If  the  object  of 
notice    is    that  the  party  may   pay    the   bill,    he    certainly 


(a)  2  Campb.  177. 

(6)  But  ill  Rosher  v.  Kieran^  4 
Campb.  87,  a  notice  given  by  the 
acceptor  was  held  sufficient. 

(f )  4  Campb.  87.  See  the  pre- 
ceding nute. 

(cf)  2  Campb.  87:5. 

(c)  1  Stark.  N.  P.  C.  84.  In 
that  case,  and  in  Jameson  v.  Swin' 
torif  the  puint  can  hardly  be  said 
to  have  arisen.  Notice  was  given 
h^  the  holder  to  the  last  indorser, 


and  by  the  latter  to  the  defendant, 
who  was  his  immediate  indorser, 
and  the  objection  taken  was,  that 
the  defendant  should  have  had  no- 
tice immediately  from  the  plaintiff. 
The  only  consequence  of  the  omis- 
sion of  the  immediate  notice  to  the 
first  indorser,  was  to  expose  the 
holder  to  the  risk  of  losing  his  re- 
medy against  such  first  indorser, 
in  case  the  second  indorser  had 
omitted  to  pms  on  the  notice. 
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might  have  done  so  here.  In  Chitty  on  Bills  (a)  all  the  1835. 
authorities  are  collected,  and  the  author  states  it  as  the 
result  of  the  authorities,  that  it  is  not  absolutely  necessary 
that  the  notice  should  come  from  the  person  who  holds  the 
bill  at  the  time  when  the  notice  is  given,  and  that  it  is  sufficient 
if  it  be  given  after  the  bill  was  dishonouredi  by  any  person 
who  is  a  party  to  the  bill,  and  who  would,  on  the  same  being 
returned  to  him(b),  have  a  right  of  action  thereon.  [Lord 
Denman,  C.  J.  In  Bayley  on  Bdlsy  it  is  said,  that  it  is 
better  (c)  that  notice  should  come  from  all  the  parties  to 
the  bill.] 

Cur.  adv.  vult. 

Lord  DenmaN;  C.  J.,  on  a  subsequent  day,  delivered 
the  judgment  of  the  Court : — On  the  trial  of  this  action  by 
the  indorsee  against  a  drawer  of  a  bill  of  exchange,  the  Lord 
Chief  Justice  of  the  Common  Pleas  directed  a  nonsuit,  for 
want  of  due  notice  of  dishonour.  The  bill  had  been  in- 
dorsed by  the  plaintiff  by  the  desire  of  Wiltshire,  who  had 
discounted  it,  and  left  it  in  the  hands  of  the  plaintiff's  clerk, 
with  instructions  to  obtain  payment,  or  give  notice  of  disho- 
nour. He  did  give  notice  to  the  defendant, — but  in  tlie  name 
of  the  plaintiff,  not  in  that  of  Wiltshire^  the  then  holder,  who 
had  deposited  the  bill  with  bini.  The  objection  to  the  plain- 
tiff's right  to  recover  was  founded  on  Tindal  v.  Brown,  in 
which  case  all  the  judges  of  this  Court,  except  Lord  Mans-* 
field,  considered  a  notice  given  by  one  who  was  not  the 
holder  (d)  as  no  notice,  on  the  ground  that  the  drawer  was 
not  thereby  apprised  of  the  holder*8  intention  to  look  to  him 
for  payment.      And    this  case  was  distinctly   recognized, 

(d)  Chitty  on  Bills,  227,  7th  ed.  bill,  either  immediately,  or  deriva- 
(6)  Vide  mprii,  608  (e).  It  is  lively  through  those  anterior  par- 
believed  that  all  the  foreign  writers  ties  who  have  received  notice  from 
upon  bills  of  exchange,  are  silent  the  holder, 
as  to  any  notice  of  dishonour,  (d<^-  (c)  Vide  suprd,  608  (e). 
nonciation  du  protct,)  except  that  (d)  S,  P.  Esdaile  v.  Sawerby,  11 
proceeding  from  the  holder  of  the  East,  117. 
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1835.        suid  iu  principle  adopted,  by  Lord   Eldon,  in  Ex  parte 
Barclay  (a). 

Notwithstanding  these  high  authorities,  it  is  clear  from 
Jameson  v,  Swinton,  Wilson  v.  Swabeif{Jb\  and  also  from  the 
learned  treatises  on  bills  of  exchange,  that  the  contrary  doc* 
trine  has  prevailed  in  the  profession,  and  we  must  presume 
a  contrary  practice  in  the  commercial  world.  It  is  univer- 
sally considered  that  the  party  entitled  as  holder  to  sue  upoo 
the  bill,  may  avail  himself  of  notice  given,  in  due  time,  by 
any  party  to  it.  In  the  nisi  prius  cases  above  referred  to,  do 
express  allusion  was  made  to  Tindalv.Brown{c)  or  Ex  parte 
Barclay,  but  we  can  hardly  conceive  that  they  were  not  pre- 
sent to  the  recollection  of  Lord  Ellenboroiigh  and  Mr. 
Justice  Lawrence,  or  the  counsel  engaged.  Those  learned 
judges  indeed  decided  them  at  nisi  prius,  but  without  their 
decisions  being  questioned.  We  are  now  compelled  to  de- 
termine whether  the  case  of  Tindal  v.  Brown,  as  to  this 
point,  be  good  law, — and  we  think  that  it  is  not.  If  it  were, 
the  holder  might  secure  his  own  right  against  his  immediate 
iudorser  by  regular  notice,  but  the  latter,  and  every  other 
party  to  the  bill,  would  be  deprived  of  all  remedy  against 
anterior  indorsers  ((/),  and  the  drawer,  unless  each  of  those 
parties  should  in  succession  take  up  the  bill  immediately  on 
receiving  notice  of  dishonour, — a  supposition  which  cannot 
be  reasonably  made.  We  may  add,  that  in  Tindal  v.  Brown, 
this  point  was  not  necessary  for  the  decision  of  the  case,  as 
this  Court,  including  Lord  Mansfield,  granted  a  new  trial 
on  a  different  ground. 

Rule  absolute  (e). 

(o)  7  Ves.  jun.  597,  with  which  (r)  1  T.  R.  167 ;  supra,  607. 

the  AmericaD  cases  referred  to,  (d)  Vide  tuprd,  608  (f ). 

supr^,  607  (c),  appear  to  agree.  (e)  Sec  Nic/iolson  v.  GoulhUy  2 

(h)  As  to  how  far  these  cases  H.  Bla.  609.     And  see  Solarlc  v. 

are  reconcilable  with    Tindal  v.  Palmer,  1  Bingh.  N.  S.  194,  and 

Brown,  vide  suprii,  608  (e).  5  Moure  &  Scott,  1. 


EASTER  TERM,  V  WILL.  IV.  61 1 

1835. 

Philpott  V.  Kellet. 

Trover  for  a  pipe  of  port  wine  and  1000  bottles.  Where,  in  tro- 
Pleas :    first,  not  guilty :    secondly,  not  guilty  within  six  aaainst  bailee 

years.     At  the  trial  before  Lord  Lyndhurst,  C.  B.,  at  the  '^e  defendant 

.  pleads  the 

Maidstone  spring  assizes  in  1834,  the  following  facts  ap-  statute  of 

peared:—  limitations,  it 

'^  ^    ^  18  not  sum- 

October,  1825.    The  plaintiff  requested  one  CroasdiU  to  cient  for  the 

keep  a  pipe  of  port  wine  for  him  in  CroasdilTs  cellar.  proteaSs^^ 
CroasdiU,  who  resided  with  his  mother-in-law,  the  defend-  done  more 
ant,  finding  his  own  cellar  (which  was  a  private  cellar  in  before  action 

the  defendant's  house)  too  small,  deposited  the  pipe  of  brought,  which 

the  bailor 
wine,  and  some  bottles  belonging  to  the  plaintiff,  in  the  might,  at  his 

defendant's  cellar,  with  her  permission.  ^P'^^°'  ^*''®, 

'  '^  treated  as  acts 

November,  1826.  CroaseftT/ became  bankrupt;  and  some  of  conversion, 

time  before  Christmas^  1826,  his  assignees  demanded  the  prove^cLear^ 
^ioe.  unequivocal 

22nd  December,  1826.  The  plaintiff's  solicitors  wrote  ownership. 

to  the  defendant  as  follows  : —  Where,  in 

trover  for  wine 

'*  Madam — We   are   informed    by  Mr.  Phi/pott  (the  and  bottles, 
plaintiff)  that  a  pipe  of  port  wine,  purchased  and  paid  for  shews  that 
by  him,  and  in  your  custody,  has  been  applied  for  under  more  than  six 

the  pretence  that  it  belongs  to  the  assignees  of  CroasdiU,  action  brought 

he  deposited  a 
pipe  of  wine  and  some  bottles  with  the  defendant,  it  is  not  sufficient  for  the  defendant, 
in  supporting  a  plea  of  the  statute  of  limitations,  to  shew  the  mere  fact  of  the  wine 
having  been  bottled  more  than  six  years  before  action  brought,  and  whilst  the  wine 
continued  in  her  cellar. 

Nor  though  that  fact  be  followed  by  consumption  of  a  part  of  the  wine  within  six 
years  before  action  brought. 

Nor  is  it  a  sufficient  answer  to  the  whole  demand  to  shew  that  apart  of  the  wine 
was  consumed  more  than  six  years  before  action  brought.  Per  Patteson,  J.,  and 
Coleridgey  J. 

Hemmej  that  a  destruction  by  the  bailee  of  part  of  the  goods  deposited,  he  having 
the  residue  (uninjured  by  the  destruction  of  the  other  part)  in  his  possession, ready  to  be 
delivered  up,  will  not  entitle  the  bailor  to  maintain  trover  for  the  whole.    Per  Patieson,J. 

A  letter  written  to  a  bailee  by  the  bailor^s  attorney,  within  six  years  before  action 
brought,  in  which  he  says  that  the  bailor  has  instructed  him  to  commence  the  necessary 
proceedings  for  the  recovery  of  the  goods,  which  were  deposited  with  the  bailee  and 

demanded  as  long  ago  as  on  a  day  named — more  than  six  years  before  action  brought, 

and  threatening  to  commence  proceedings  if  the  goods  are  not  delivered  within  a 
week, — is  evidence  of  a  demand  and  refusal,  more  than  six  years  before  action 
brought,  proper  to  be  submitted  to  the  jury,  under  a  plea  of  the  statute  of  limitations  to 
trover  for  the  goods,  semble. 


Philpott 

V. 

Kelley. 
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who  has  been  declared  a  bankrupt.  We  therefore,  as 
solicitors  for  Mr.  Philpott,  give  you  notice  not  to  part  with 
the  same  to  any  one  but  such  person  as  shall  be  duly  au- 
thorized to  receive  the  same  by  Mr.  Philpott,  or  by  us  as 
his  solicitors." 

January,  1B27.  The  wine,  which  was  becoming  deterio- 
rated from  remaining  too  long  in  the  wood,  was  drawn  off 
and  bottled  by  the  defendant;  and  afterwards  a  considerable 
quantity  was  drunk,  though  when  drunk  did  not  appear. 

^2nd  November,  1827*  The  plaintiff's  solicitors  wrote 
another  letter  to  the  defendant  as  follows : — 

*'  Madam — Mr.  Philpott  has  instructed  us  to  commence 
the  necessary  proceedings  for  the  recovery  of  the  pipe  of 
wine,  which  for  his  convenience  was  placed  in  your  cellar, 
and  was  demanded  of  you  so  long  ago  as  the  \2th  March 
last :  but  as  Mr.  Philpott  has  no  wish  to  put  you  to  any 
unnecessary  inconvenience  or  expense,  we  have  to  propose 
to  you  that  in  case  you  will  deliver  up  the  same  to  bim 
within  a  week  from  the  present  time,  he  will  indemnify  you 
against  any  claim  that  may  hereafter  be  set  up  by  any  other 
person  to  the  same.  As  the  matter  cannot  be  allowed  to 
remain  any  longer  unsettled,  we  shall  commence  proceed- 
ings against  you  without  further  notice,  unless  the  wine  is 
delivered  within  the  time  above  stated." 

4th  April,  1833.  CroasdilCs  assignees  having  abandoned 
all  claim  to  the  wine,  the  plaintiff  demanded,  and  the  de- 
fendant refused  to  deliver,  the  wine. 

18th  October,  1833,  the  present  action  was  commenced. 

The  plaintiff  having  made  a  prima  facie  case  by  shewing 
the  fact  of  the  deposit,  and  of  the  demand  and  refusal  as 
above,  the  remainder  of  the  evidence  above  stated  was 
given  on  behalf  of  the  defendant,  in  support  of  his  plea  of 
the  statute  of  limitations,  as  shewing  that  there  had  been  a 
conversion  (a)  by  the  defendant  more  than  six  years  previously 
to  the  commencement  of  the  action,  either  by  the  bottling 
and  drinking  of  a  part  of  the  wine,  or  by  the  non-delivery 

(fl)  Vide  post,  624  («). 
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after  the  letter  of  December,  1826,  and  that  of  March, 
1827,  referred  to  in  the  letter  of  November,  1827.  The 
lord  chief  baron  was  of  opinion  that  there  was  not  suffi- 
cient evidence  uf  a  conversion  more  than  six  years  before 
the  commencement  of  the  action ;  but  nevertheless  left  the 
question  to  the  jury,  who  found  a  verdict  for  the  plaintiff. 
Leave  was  then  given  to  the  defendant  to  move  for  a  non- 
suit, if  the  Court  should  be  of  opinion  either  that  the  bot- 
tling and  consumption  of  the  wine,  or  the  demands,  singly, 
or  the  consumption  and  demands  taken  together,  amounted 
to  a  conversion  so  as  to  sustain  the  plea.  In  Easter  term, 
1834,  Piatt  obtained  a  rule  nisi  to  enter  a  nonsuit;  against 
which. 


Phil  POTT 

V. 

Kellet. 


Spankie,  Serjt.,  and  Channell,  now  shewed  cause.  The 
defence  is,  that  more  than  six  years  before  the  commence- 
ment of  the  action  there  had  been  a  conversion  by  the  de- 
fendant; first,  by  a  demand  and  refusal ;  and,  secondly,  by 
reason  of  the  bottling  and  drinking  of  a  portion  of  the  wine. 

I.  Both  the  demand  and  refusal  must  be  unqualified.  First  point : 
After  the  wine  had  been  deposited  in  the  defendant's  cellar,  refusal. 
Croasdill  became  bankrupt,  and  his  bankruptcy  gave  rise 
to  conflicting  claims.  The  letter  of  December,  1 826,  was 
simply  a  direction,  on  the  part  of  the  plaintiff,  not  to  deliver 
up  the  wine  to  the  assignees  of  Croasdill — not  a  demand 
by  the  plaintiff.  Then,  as  to  the  letter  of  22d  November, 
1827.  Tliat  letter  itself  is  dated  within  six  years  of  the 
commencement  of  the  action ;  but  then  it  is  true  that  it 
alludes  to  a  demand  made  in  the  previous  month  of  March, 
which  was  more  than  six  years  before  the  commencement 
of  the  action.  There  was,  however,  no  evidence  of  what 
followed  that  demand.  It  is  shewn  that  there  were  con- 
flicting claims ;  and  all  that  can  be  fairly  inferred  from  the 
non-delivery  of  the  wine  after  that  demand  is,  that  the  de- 
fendant, learning  that  there  were  conflicting  claims,  took 
time  to  make  inquiry.  There  is  no  evidence  of  any  refusal^ 
by  the  defendant,  to  comply  with  the  demand ;  and  if  there 
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1835.        had  been  a  refusal,  it  may  have  occurred  withiu  the  six 
^^^^^^      years. 

PfllLPOTT 

V.  II.  The  merely  putting  the  wine  into  bottles  would  not 

Kellet.      amount  to  a  conversion.     It  is  said  that  part  of  the  wine 

Second  point :  was  drunk,  but  at  what  period  does  not  appear.     An  act  of 

version.      '     ownership  exercised  over  the  property  of  another,  must,  to 

constitute  a  conversion,  be  most  distinct.  [Coleridge^  J*  It 
appeared  by  the  evidence  that  the  wine  was  becoming  injured 
by  remaining  in  the  wood.]  Where  an  act  is  done  to  the 
property  of  another,  though  without  the  knowledge  of  the 
owner,  which  amounts  to  a  conversion,  the  owner  is  barred 
by  the  statute  of  limitations  from  bringing  an  action  of 
trover  after  the  six  years.  But  Granger  v.  George  (cr)  and 
Bree  v.  Holbech  {b),  and  other  decisions,  establish  this 
distinction — that  the  act  which  constitutes  the  conversion 
must  not  be  fraudulent.  [Patteson,  J.  What  Lord  Tenier" 
den  says  in  Granger  v.  George  is,  that  that  species  of  fraud 
which  conceak  the  act  done  from  the  owner,  preventa  tbe 
operation  of  the  statute  of  limitations.] 

Thesiger  and  Piatt,  in  support  of  the  rule.  The  defend- 
ant is  entitled  to  a  nonsuit,  on  the  ground  either  of  an  ac- 
tual conversion  or  of  a  demand  and  refusal  (which  would 
be  evidence  of  a  conversion)  more  than  six  years  before  the 
action  was  commenced. 

The  wine  was  bottled  at  the  end  of  1 626  or  the  beginning 
of  1827*  Where  goods  are  left  with  a  depositary,  he  is  not 
at  liberty  to  exercise  any  thing  like  a  right  of  ownership 
over  them.  Any  act  of  ownership  amounts  to  a  conver- 
sion :  Richardson  v.  Atkinson  (c).  It  is  suggested  that  the 
wine  was  bottled  for  the  sake  of  preserving  it.  The  object 
of  die  bottling  is  explained  by  the  subsequent  consumption 
of  the  wine.  It  is  clear  that  at  the  time  of  the  demand  and 
refusal  in  1833,  it  was  impossible  to  comply  with  the  re- 

(fl)    7   Dowl.  &  R^l.   729;  5  (6)  2  Dougl.  655. 
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quest,  because  a  part  of  the  wine  had  been  drunk.     When         ^835. 
did  that  impossibility  arise?     lo  January,  1827;  because  it 
was  impossible  at  that  period  to  deliver  the  identical  sub- 
ject-matter of  demand. 

There  can  be  little  doubt  that  there  was  an  absolute  de- 
mand and  an  unqualified  refusal  more  than  six  years  before 
this  action  was  brought.  It  is  clear  that  the  plaintiff  refused 
to  recognize  the  title  of  CroasdiU^s  assignees.  The  first  let- 
ter, in  December,  18^6,  is  from  the  plaintiff's  solicitors,  and 
desires  the  defendant  not  to  part  with  the  wine  to  any  one 
except  upon  the  order  of  the  plaintiff  or  his  solicitor. 
Then  the  letter  of  November,  I8'i7i  shews  that  a  letter  had 
been  written  in  March,  demanding  the  wine,  and  that  the 
defendant  had  refused,  or  had  done  something  which  was 
equivalent  to  a  refusal,  to  deliver  it  up  when  so  demanded. 
It  is  quite  clear  from  this  letter  that  a  demand  having  been 
made  in  March,  there  had  been  such  a  refusal  as  would 
have  enabled  the  plaintiff  to  *'  commence  the  necessary  pro- 
ceedings." This  letter  contains  evidence  not  only  of  a  de- 
mand, but  also  of  a  refusal.  It  is  not  however  necessary 
that  there  should  be  an  absolute  refusal  where  there  has 
been  an  absolute  demand:  Topluim  v.  Braddick(a\  Wat- 
kiits  V.  Woolley  (6).  The  letter  contains  sufficient  evidence 
of  a  refusal;  and  a  jury  ought  to  have  been  instructed  to 
presume  a  refusal.  [Pattezon,  J.  How  can  you  presume  a 
refusal  in  favour  of  a  party  who  sets  up  her  own  wrong? 
The  letter  concludes  with  saying,  that  an  indemnity  will  be 
given  against  the  claims  of  any  other  party.]  The  claini  of 
the  assignees  had  been  entirely  set  aside  by  the  letter  of 
December,  1826.  It  is  impossible  to  fix  any  other  period 
at  which  there  was  a  conversion  except  in  1826  or  the  be- 
ginning of  1827.  [Ldttledale,  J.  I  should  assume  that  the 
wine  was  botded  at  the  desire  of  the  plaintiff.  Palieson,  J. 
It  is  perfectly  consistent  with  the  facts  proved,  that  the 
bottling  may  have  been  by  arrangement  between  all  the 
parties.]     It  is  submitted  that  the  bottling  of  the  wine,  fol- 

(o)  1  Taunt.  572.  {b)  Gow,  N.  P.  C.  69. 
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lowed  by  a  drinking  of  a  portion  of  it,  was  a  conversion 
more  than  six  years  ago.  If  so  there  can  be  no  subsequent 
conversion.  [Coleridge,  J.  Swayn  v.  Stephens  (a)  is  an  au- 
thority to  the  contrary.  Patteson,  J.  If  a  person  with  whom 
a  cask  of  wine  is  deposited  takes  out  of  it  a  dozen  of  wine 
without  the  knowledge  of  the  owner,  that  is  not  a  conver- 
sion of  the  whole.  It  would  at  most  be  only  a  constructive 
conversion^  at  the  option  of  tlie  owner.  The  party  might 
deliver  up  the  part  unappropriated.]  In  Ckndon  v.  2>tJt- 
neford{b)f  a  refusal  to  deliver  one  of  several  things  was 
held  to  be  a  conversion  of  the  whole.  [Patteson,  J.  I  do 
not  say  that  a  conversion  of  part  may  not,  under  some  cir- 
cumstances, be  a  conversion  of  the  whole,  as  against  the 
party  converting.] 


Lord  Den  MAN,  C.  J. — It  appears  to  me  that  the  de- 
fendant totally  failed  in  making  out  that  a  conversion  had 
taken  place  above  six  years  before  this  action  was  com* 
menced.  She  certainly  furnished  some  evidence  of  a  con- 
version on  which  the  plaintiff  might  have  brought  his 
action,  if  he  had  thought  proper,  at  a  much  earlier  period ; 
but  whether  the  jury  would  or  not  have  thought  that  evi- 
dence satisfactory,  is  a  question  on  which  I  cannot  spe- 
culate. 

In  1827  two  parties  claimed  this  wine — the  plaintiff,  and 
the  assignees  of  Croasdill :  and  the  evidence  which  is  given 
by  this  defendant  of  her  own  wrongful  conversion  is  a  let- 
ter, written  to  her  in  November,  1827,  which  seems  to 
state,  in  effect,  that  proceedings  would  be  commenced  in 
consequence  of  her  declining  to  comply  with  the  demand 
contained  in  a  former  letter.  The  defendant  had  possession 
of  the  letter.  Why  did  she  not  produce  it?  There  was  no 
evidence  of  the  contents  of  that  letter,  or  of  when  the  an- 
swer was  written.  It  might  have  been  written  the  very  day 
before  the  new  demand  was  made,  in  November,  1827, 
which  was  within  six  years  of  the  commencement  of  the 
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action.  It  is  quite  possible  that  this  may  have  been  so. 
Then  there  is  no  demand  and  refusal  at  all  proved  beyond 
that  period. 

As  to  the  earlier  proceedings,  it  is  quite  plain  that  the 
defendant  was  hesitating  between  two  adverse  claims,  and 
that  she  had  not  done  any  act  by  way  of  denying  the  right 
of  the  plaintiff  altogether. 

Then,  with  regard  to  the  bottling  off  the  wine,  and  the 
subsequent  consumption  of  a  portion  of  it.  Undoubtedly 
those  were  facts  that  ought  to  have  been  left  to  the  jury ;  and 
they  were  so  left  The  jury  were  not  satisfied  that  there 
was  any  conversion  in  1826  or  the  early  part  of  1827;  and 
I  think  that  they  were  quite  right.  I  lament  that  any  leave 
was  reserved  for  moving  to  enter  a  nonsuit  in  a  matter  that 
was  clearly  for  the  jury. 

LiTTLEDALE,  J. — It  does  uot  appear  to  me  in  this  case 
that  there  is  any  satisfactory  evidence  to  shew  that  the  con-^ 
version  took  place  six  years  before  the  commencement  of 
the  action.  The  wine  having  been  deposited  in  the  de- 
fendant's cellar  by  Croasdill,  was,  upon  his  bankruptcy, 
demanded  by  his  assignees.  That  demand  was  not  com* 
plied  with,  because,  it  would  appear,  the  defendant  was 
ignorant  whether  the  assignees  or  the  plaintiff  had  the  legal 
property  in  the  wine.  This  was  nothing  like  a  conversion 
as  against  the  plaintiff. 

Then  it  appears  that  about  this  period,  the  wine,  being  in 
the  defendant's  cellar,  was  bottled ;  but  by  whose  direction, 
or  under  what  circumstances,  there  is  not  a  particle  of  evi- 
dence. There  is  evidence  that  the  wine  was  likely  to  be 
deteriorated  by  being  kept  in  the  cask;  and  I  think  it  is 
rather  to  be  inferred  that  the  plaintiff'  desired  it  to  be  bot- 
tled, than  that  the  defendant  should  have  done  so.  Even  if 
the  wine  had  been  bottled  by  the  defendant's  direction,  it 
would  not  have  amounted  to  a  conversion. 

Then  it  is  said  that  a  good  deal  of  the  wine  was  conr 
sumed  by  the  defendant.     But  there  is  no  satisfactory  evi- 
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1835.        dence  that  this  was  done  six  years  before  the  coromencfe- 
metit  of  the  action. 

The  other  ground  relied  on  is  what  is  called  the  demand 
Kellet.      gjnj  irefusal.     It  is  impossible  to  say  that  the  refusal  la  de- 
liver to  the  assignees  of  Croasdill  shews  that  the  defendant 
chimed  the  wine  as  her  own. 

Then,  with  respect  to  the  letter  of  November,  18^7» 
which  alludes  to  a  demand  in  the  preceding  March^ — we 
know  not  what  that  demand  was ;  though  probably  it  waa 
thai  the  defendant  should  deliver  up  the  wine ; — nor  do  we 
know  what  the  answer  was.  The  answer  may  have  been  a 
refusaF,  but  coached  in  such  language  that  it  could  boI 
amount  to  a  conversion.  The  defendant  may  have  refosed 
to  deliver  up  the  wine  on  account  of  conflicting  claims,  be- 
tween which  she  felt  herself  incompetent  to  decide. 

It  does  not  appear  to  me  that  there  was  a  clear  conver- 
sion proved  more  than  six  years  previous  to  the  action;  and 
therefore  I  think  that  the  rule  must  be  discharged. 

Patteson,  J. — I  am  also  of  opinion  that  the  rule  ought 
to  be  discharged.  The  plaintiff  made  out  his  prim*^  facie 
case  by  proving  his  demand  of  the  property  sought  to  be 
recovered  in  1833,  and  a  refusal  to  deliver  it  up.  In  order 
to  make  the  statute  of  limitations  apply,  it  was  necessary 
for  the  defendant  to  shew  that  there  had  been  an  actual 
prior  conversion  or  constructive  conversion  of  the  property 
claimed  in  the  action,  and  to  shew  also  clearly  that  that  had 
taken  place  more  than  six  years  before  the  commencement 
of  the  action. 

There  is  a  case  referred  to  by  my  brother  Coleridge^  in 
Crake's  Reports  (a),  in  which  the  Court  certainly  held  that 
the  demand  and  refusal  might  be  evidence  of  a  conversion, 
although  it  appeared — I  believe  it  was  stated  on  the  record 
— that  the  ship  itself,  the  subject-matter  of  the  action,  had 
been  actually  sold  and  disposed  of  more  than  six  years  be- 
fore.    The  judges  said  they  would  presume  that  the  ship 

(a)  Svoyn  v.  Stephens,  Cro.  Car.  245. 
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had  come  again  into  the  hands  of  the  defendant  after  he  had         1835. 
so  sold  it,  and  was  in  bis  hands  at  the  time  the  demand  and 
refusal  took  place.     That  was  a  decision  by  three  of  the 
jadges  against  one.     The  decision  savours  very  much  of      Kelley. 
subtlety,  undoubtedly ;  and  I  am  not  now  prepared  to  say 
that  if  a  similar  circumstance  were  to  arise,  I  should  be 
disposed  to  hold  that  decision  as  good  law.     Here,  it  was 
necessary  for  the  defendant  to  prove  a  conversion.     This 
she  tried  to  do  in  two  ways ;  first,  by  shewing  a  demand 
and  refusal  of  the  same  property  more  than  six  years  before 
the  action  was  brought ; — and  as  to  that  I  think  she  failed 
altogether.     It  is  urged  for  the  defendant  that  it  is  impossi- 
ble to  put  any  other  construction  on  the  letter  of  November, 
1827,  than  that  it  admitted  a  demand  and  refusal  to  have 
been  made  in  the  previous  month  of  March.     It  is  very 
possible  to  put  another  construction  on  it,  and  I  think 
anotlier  is  the  more  reasonable  construction.     It  is  clear 
that  the  assignees  of  the  person  who  had  originally  depo- 
sited the  wine  had,  in  December,  1826,  claimed  it; — that 
they  had  demanded  it, — and  that  the  defendant  had  refused 
to  deliver  it  up  to  them.     It  is  clear  also  that  the  plaintiff 
ordered  her  not  to  deliver  it  up  to  them,  or  to  any  one  but 
himself;  and  it  is  clear  that  it  was  not  delivered.     Then 
what  is  the  fair  presumption  ?     That  she  chooses  to  retain 
it  until  the  rights  of  the  parties  are  established.     In  March 
there  appears  to  have  been  a  demand ;  but  it  does  not  appear 
in  what  form  that  demand  was  couched,  or  what  answer  was 
returned.     Then  comes  another  demand  by  letter,  in  No- 
vember, 1827,  within  six  years  from  the  commencement  of 
this  suit.     Now  it  may  be  that  the  attorney  who  wrote  this 
letter  thought  that  there  had  been  a  sufficient  demand  and 
refusal ;  but  he  goes  on  and  says,  **  If  you  will  deliver  up 
die  wine  now  within  a  week,  we  will  give  you  an  indenuiity 
against  any  other  person  who  may  claim  it.''     This  shews 
clearly  that  tlie  attorney  thought  there  was  some  other  per- 
flon  at  that  time  who  might  claim  it ;  and  it  is  probable  that 
the  assignees  had  not  foregone  their  claim  at  that  time ; — 
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jQii  least  he  thought  so.  Why  are  we  to  infer  that  the  de- 
fendant had  done  any  thing  more  than  refuse  to  deliver  up  to- 
eitker  of  the  parties  during  all  that  time,  from  not  being  sure 
which  had  the  right  f  If  that  be  so^  there  was  no  positive 
refusal,  and  no  conversion.  The  evidence  rather  leads  to 
the  conclusion  that  there  was  tto  conversion ;  whereas  it  lay 
on  the  defendant  distinctly  to  prove  it. 

But  then  it  is  said  that  the  bottling,  which  took  place 
either  in  the  end  of  December  or  the  beginning  of  January, 
was  of  itself  a  dealing  with  the  wine,  and  an  act  of  owner- 
ship on  the  part  of  the  defendant,  and  was  an  actual  con- 
version.    Now  if  the  evidence  had  she^n  that  this  was  a 
dealing  with  the  wine  on  her  own  account,  and  adversely  to 
those  to  whom  the  property  really  at  that  time  belonged,  I 
am  not  prepared  to  say  that  it  would  not  have  been  an 
actual  conversion.     I  think  it  would ; — but  I  think,  accord- 
ing to  the  facts  proved  in  this  case,  it  was  no  such  thing. 
It  was  done  about  the  time  when  both  parties  were  de- 
manding the  wine.     It  is  much  more  like  an  act  done  for 
preserving  the  wine,  until  it  should  be  ascertained  to  whom 
it  belonged,  than  like  an  assumption  of  right  in  herself.     I 
cannot  possibly  say  that  the  mere  bottling  is  a  conversion. 
But  then  it  is  said  that  there  was  afterwards  a  consumption 
of  a  portion  of  the  wine.     In  the  first  place,  there  is  no 
proof  when  that  consumption  took  place ;  and  why  are  we 
to  presume,  in  favour  of  a  person  who  is  setting  up  her  own 
wrongful  act  to  defeat  the  right  of  the  plaintiiF,  that  this 
took  place  more  than  six  years  ago  ?     But,  assuming  that 
the  act  was  done  more  than  six  years  ago,  I  must  say  I 
think,  as  at  present  advised,  that  the  mere  taking  away  and 
destroying  of  part  of  the  property  which  is  in  the  hands  of 
a  bailee,  is  not  (when  the  rest  remains  in  the  same  state  as 
it  was  before,  and  may  be  delivered  up,  and  the  party  is 
willing  to  deliver  it  up,)  such  a  conversion  as  will  entitle  the 
party  to  whom  it  belongs  to  maintain  an  action  as  to  the 
whole.     There  is  only  one  case  that  goes  that  length,  and 
that  is  the  case  oi  Richardson  v.  Atkinson{a),  referred  to,  of 
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tiiking  out  some  of  the  liquor  from  a  cask,  \i'hich  was  held 
to  be  a  conversion  of  the  whole ;  but  it  is  to  be  observed 
that  in  that  case  there  was  not  merely  a  taking  out  of  part 
of  the  liquor,  but  a  filling  up  of  the  cask  with  water,  and  so 
destroying  the  quality  of  the  liquor.     I  do  not  dispute  the 
correctness  of  that  decision  ;  but  I  am  not  prepared  to  say 
that  if  a  person  takes  out  a  part  of  a  cask  of  wine^  and 
upon  a  demand  of  the  cask  of  wine  is  willing  to  deliver  up 
the  residue  of  it,  the  person  to  whom  it  belongs  can  main- 
tain trover  for  the  whole.     He  ought  to  take  that  which  is 
offered  to  be  delivered  up,  and  bring  trover  for  that  which 
has  been  consumed.     I  know  of  no  case  which  has  decided 
that  the  taking  out  part  of  the  liquor  from  a  cask,  is,  under 
all  circumstances,  a  conversion  of  the  whole,  if  the  party  is 
ready  to  deliver  up  that  which  remains.     See  what  mon- 
strous consequences  such  a  decision  would  lead  to : — Any 
person  being  disposed  to  commit  a  fraud,  with  respect  to  a 
cask  of  wine  of  which  he  is  bailee,  has  nothing  to  do  but  to 
t;onsume  or  destroy  a  small  quantity  of  it,  and  that  not  being 
discovered  for  six  or  seven  years,  he  may  set  up  that  act 
(although  the  rest  is  in  his  possession)  when  afterwards  the 
rightful  owner  demands  his  wine,  and  refuse  to  deliver  up 
the  rest,  because  he  had  previously  secretly  converted  a 
part  to  his  own  use.     I  know  no  law  that  establishes  that 
yet,  and  1  hppe  it  never  will  be  established.     It  seems  to 
me  that  the  taking  out  (even  supposing  it  to  have  been  proved 
that  it  was  done  more  than  six  years  ago)  of  the  quantity  here 
said  to  be  taken  out,  was  not  a  conversion  of  the  whole. 

A  case  was  cited  (a)  which  was  decided  at  nisi  prius,  and 
I  believe  was  brought  before  the  Court  afterwards  (A), 
where  certain  letters  and  memorandum  books,  which  had 
come  into  the  defendant's  hands,  had  been  demanded  by 
the  party  to  whom  they  belonged,  and  the  delivery  had 
been  positively  refused ;  after  which  there  was  a  refusal  to 
deliver  them  up  to  a  party  whom  the  owner  had  sent  to 
demand  them.     Afterwards  the  defendant  promised  to  de- 
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liver  them  up  to  a  third  person,  and  he  delivered  a  portiod 
to  that  third  person^  but  not  the  whole,  and  promised  to 
deliver  up  the  rest.  That  was  a  question  not  about  tfa^ 
destruction  of  part  being  a  conversion  of  the  whole,  but 
whether  there  was  a  conversion, — there  having  been  a  de- 
mand of  the  whole,  and  a  refusal  to  deliver  the  whole,  and 
a  subsequent  promise  to  deliver  the  whole,  which  was  not 
performed.  If  a  party  having  a  great  many  things  in  fab 
hands  belonging  to  me,  offers  to  deliver  up  a  portion  of 
thein^  but  keeps  back  the  rest«  having  them  remaining  in 
specie, — I  may  say  I  will  not  take  any  unless  the  whole  is 
given  up  to  me ;  and  if  he  does  not  choose  to  deliver  up 
the  whole,  having  the  power  to  do  so,  I  think  tliat  refusal 
would  be  a  conversion  of  the  whole.  But  I  am  not  pre* 
pared  to  say  that  if  a  part  is  destroyed,  the  destructioti  of 
part  is  a  conversion  of  the  whole.  I  hope  that  will  never 
be  the  case. 


Coleridge,  J. — I  am  quite  of  the  same  opinion  as  the 
rest  of  the  Court ;  and  I  think,  if  the  question  in  this  case 
be  properly  looked  at,  that  the  stating  the  question  almost 
disposes  of  this  rule. 

The  plaintiff  here  had  offered  evidence  of  a  conversion, 
which  we  must  suppose  had  satisfied  the  jury.  Upon  this 
the  burthen  of  proof  lay  on  the  other  side;  and  certain 
facts  were  offered  in  evidence  to  shew  that  more  than  six 
years  before  action  brouscht  there  had  been  a  conversion  of 
this  property.  The  question  is,  not  whether  upon  those 
facts  the  jury  would  have  been  warranted  in  coming  to  the 
conclusion  that  a  conversion  had  been  committed  before 
the  six  years, — but  whether  they  were  of  such  a  nature,  and 
the  evidence  so  clear,  that  either  the  learned  judge  was 
bound  to  tell  the  jury  that  as  a  conckision  almost  of  law,  if 
one  could  so  put  it,  they  could  only  come  to  one  result ; — 
or  whether,  in  point  of  fact,  if  they  came  to  any  other  result, 
they  were  necessarily  wrong  in  that  conclusion.  One  act 
was  the  bottling  of  the  wine.  1  admit  that  this  bottling  of 
the  wine  (particularly  when  you  find  that  afterwards  some 
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of  ihe  wine  was  drunk  by  the  party) — if  you  had  ahewn  the 
precise  date  when  the  wine  was  bottled,  by  whom  it  was 
bottled,  by  whose  direction,  and  on  what  motive, — that  this 
might  have  been  a  conversion  of  the  whole;  and  under  such 
circumstances  the  jury  probably  ought  to  have  come  to 
that  conclusion.  The  character  of  that  transaction  is  to 
be  determined  by  all  tlie  circumstances  of  the  case.  We 
kuow  several  of  those  circumstances,  and  those  circum- 
stances serve  to  give  it  an  ambiguous  character.  It  is 
enough  to  allude  to  one  only, — the  state  in  which  the  wine 
was,  which  made  it  for  the  benefit  of  whoever  was  con- 
cerned that  it  should  be  bottled.  The  drinking  afterwards 
is  certainly  a  strong  circumstance ;  but  that  may  have  been 
the  result  either  of  a  previous  intention  existing  at  the  time 
when  the  wine  was  bottled,  or  of  something  which  arose  in 
the  person's  mind  when  some  change  of  circumstances  took 
place.     The  jury  were  to  determine  that  question. 

Then,  with  reference  to  the  fact  of  a  part  only  of  the 
wine  having  been  drunk,  I  quite  agree  in  what  my  brother 
Patteson  has  said — that  the  simple  fact  of  drinking  a  cer- 
tain quantity  of  bottles  of  wine  out  of  a  large  quantity,  the 
rest  remaining  in  the  person's  cellar,  is  not  necessarily  a 
conversion  of  the  whole  of  that  wine.  It  would  really 
come  to  this ; — a  party  who  had  fraudulently  drunk  a  cer- 
tain number  of  bottles  of  wine,  or  even  a  single  bottle,  out 
of  a  larger  quantity  which  had  been  deposited  with  him, 
would  be  entitled,  at  the  end  of  six  years,  to  say  to  the 
owner — '^  That  which  I  did  behind  your  back  was  a  con- 
version of  the  whole :  I  will  avail  myself  of  my  wrongful 
act,  and  you  shall  not  recover  the  remainder."  But  do  we 
know  the  time  when  the  wine  in  this  case  was  drunk? 
There  is  nothing  certain  in  the  evidence ;  and  it  was  the 
bounden  duty  of  the  defendant  to  make  that  point  clear. 
The  affirmative  lay  on  her  the  more  strongly  to  prove  it, 
because  she  was  seeking  to  avail  herself  of  her  own  wrong- 
ful act  to  defeat  the  rightful  claim  of  the  plaintiff. 

Then  we  come  to  the  last  matter, — the  supposed  demand 
and  refusal  by  these  letters,  as  evidence  of  a  conversion — 
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the  demand  and  refusal  being  never  more  than  evidence  of 
a  conversion;  Do  we  know  all  the  circumstances  respect- 
ing the  letter  of  November,  1827,  or  the  one  that  was  lost — 
and  in  whiat  state  the  parties  were  in  at  the  time,  so  as  to 
be  able  to  satisfy  ourselves  that  there  must  have  been  a  de- 
mand and  refusal  i  The  jury  have  had  all  the  facts  before 
them ;  they  have  not  been  misdirected ;  and  they  have  come 
to  a  conclusion  which  I,  for  one,  see  no  reason  to  lind  fault 
with.  That,  however,  is  not  the  precise  question.  The 
only  question  is,  whether  they  are  necessarilif  wrong. 


{a)  The  property  is  not  altered 
by  a  conversion  uf  goods  to  the 
use  of  the  wrongful  taker  or  de- 
tainer, (JUx  V.  Marsh,  3  Bulstr. 
27,  29 ;  Prinston  v.  Court  of  Ad- 
mirally,  ib.47,)  until  judgment  has 
been  recovered  in  respect  of  such 
cou version,  (ante,  ii.  655,  n.,  869, 
n.)  It  would  therefore  seem  that 
no  conversion,  however  unequivo- 


Rule  discharged  (a). 

cal,  would  bar  the  right  to  demand 
the  goods,  whilst  they  remained  io 
specie,  unless  such  conversion  were 
acguietctd  in  as  having  changed 
the  property;  and  that  until  de- 
struction, acquiescence  in,  or  judg* 
ment  for,  the  conversion,  or  actual 
destruction  of  the  goods,  every 
new  exercise  of  an  act  of  owner- 
ship would  be  a  fresh  conversion. 


The   King  v.  The  Inhabitants  of  St.  Nicholas, 

Leicester. 

The 9 Geo. IV.  In  November,  183'2,  Henry  Beaumont  was  removed  to 
does  not  au-  '  ^^  house  of  Joshua  Burgess,  hcensed  for  the  reception  of 

insane  persons,  by  the  following  order: — 

"  l^o  the  overseers  of  the  poor  of  the  parish  of  Barrow- 

upon-Soar,  in  the  county  of  Leicester." 
'*  Whereas  Henry  Beaumont  of  Barrow-upon-Soar  afore- 
statbg  that       ®^*^'  ^^^  ^^  deemed  to  be  insane,  and  who  hath  been  wan- 

the  parly  (who  dering  about  and  at  large  there,  hath  this  day  been  brought 

was  not  set— 

tied  in  the  pa-  before  US,  C.  M;,  Phillips  and  C.  W.  Parke,  Esquires,  two 

rish  in  which 

he  was  found,)  was  to  for  dUordered  in  hit  tentes  that  it  wat  dangerous  for  him  to  be 
permitted  to  go  abroad,  and  that  the  justices  have  adjudged  that  his  settlement  is  in  a 
particular  parish,  was  held  sufficient,  although  the  form  given  in  the  schedule  to 
the  Act  was  not  pursued,  and  the  order  contained  no  words  of  present  adjudication. 


thorize  a  rc- 
trotpective 
order  for  the 
maintenance 
of  a  lunatic. 
An  order 
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&c.|  pursuant  to  an  order  under  our  hands  and  seals  for  that         i885. 
purpose  :  And  thereupon  we  the  said  justices^  having  called      ^^^v*"^ 
to  our  assistance  S.  JEddowes,  surgeon,  and,  upon  examina-  ^ 

tion  had  of  him  the  said  H.  Beaumont,  are  satisfied  that  he  Inhabitants  of 
is  so  far  disordered  in  his  senses  that  it  is  dangerous  for  him  Letcbstsr. 
to  be  permitted  to  go  abroad;  and,  having  made  inquiry 
into  the  circumstances  and  place  of  the  last  legal  settlement 
of  the  said  H.  B.,  we  have  adjudged  that  his  said  settlement 
is  in  the  parish  of  St.  Nicholas,  in  the  borough  of  Lei- 
cester : — ^You  are  therefore  directed  to  cause  the  said  H.  B. 
to  be  conveyed  to  the  house  of  J.  Burgess,  of  Great  Wig* 
ston,  in  the  said  county,  duly  licensed  for  the  reception  of 
insane  persons.     Given  &c.,  29th  November,  1832." 

On  the  2d  November,  1 834,  an  order,  directed  to  the 
overseers  of  St.  Nicholas,  Leicester,  was  made  by  the  same 
justices;  which,  after  reciting  the  mandatory  part  of  the 
former  order,  proceeded  as  follows : — 

**  And  whereas  it  appears  to  us  the  said  justices,  that 
the  said  H.  Beaumont  was,  pursuant  to  our  said  order, 
forthwith  conveyed  to  the  house  of  the  said  J,  Burgess, 
where  he  now  remains.  We,  therefore,  do  hereby  order 
and  direct  that  you,  the  overseers  of  the  poor  of  the  parish 
of  St.  Nicholas  aforesaid  (the  legal  settlement  of  the  said 
H.  Beaumont  being  adjudged  to  be  in  your  said  parish),  do 
and  shall  pay  the  weekly  sum  of  18s.  unto  the  said  J.  Bur- 
gess for  the  maintenance,  medicine,  and  care  of  the  said  H. 
Beaumont,  during  so  long  a  time  as  the  said  H,  Beaumont 
hath  been  and  shall  be  under  the  care  of  the  said  J.  Bur- 
gess, the  said  J.  Burgess  being  willing  to  accept  such 
weekly  sum,  and  which  appears  to  us  to  be  a  reasonable 
charge  in  that  behalf.     Given,  &c/' 

These  two  orders  having  been  removed  by  certiorari, 
and  a  rule  nisi  having  been  obtained  for  quashing  them, 

Hildyard  now  shewed  cause.  Two  objections  are  made 
to  the  first  order,  and  one  to  the  second  order.  To  the 
order  of  November,  1832,  it  is  objected,  in  the  first  place, 
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that  it  does  noi  formally  adjudicate  in  what  pariah  the  set* 

tlement  of  the  pauper  is ;  and,  secondly,  that  it  does  uot 
The  King  ....,1  aj        i_         j#. 

V.  pursue  the  form  given  by  the  statute.     And  to  the  order  01 

l"^1tf  i!?ll!!?  A  •^  November,  1834,  it  is  objected  that  it  is  retrospective. 

By  9  Geo.  4,  c.  40,  s.  38,  ''  upon  its  being  made  knovp  to 

any  justice  of  the  peace  of  any  county,  that  a  poor  person, 

chargeable  to  any  parish  or  place  within  such  county,  is 

deemed  to  be  insane  (either  by  nptice  from  the  overseer  of 

such  parish  or  otherwise),  it  shall  be  lawful  for  the  said  |u9- 

tice,  by  an  order  under  his  hand  and  seal  (if  he  shall  so  think 

fit),  to  require  the  overseer  of  the  poor  of  the  said  parish  or 

place  to  bring  the  said  insane  person  before  any  two  justices 

of  the  peace  of  the  said  county,  at  such  time  and  place  aa 

shall  be  appointed  by  the  said  order,  and  the  said  justices  are 

hereby  required  to  call  to  their  assistance  a  physician,  sur^ 

geon,  or  apothecary,  at  the  charge  of  the  said  parish  or  place ; 

and  if,  upon  view  and  examination  of  the  said  poor  person, 

or  from  other  proof,  the  said  justices  shall  be  satisfied  that 

such  poor  person  is  insane,  the  said  justices  shall  make 

inquiry  into  the  place  of  last  legal  settlement  of  such  insane 

person ;  and  it  shall  be  lawful  for  them  (if  they  shall  so 

think  fit),  by  an  order,  under  their  hands  and  seals,  directed 

to  the  said  overseer  of  the  poor,  according  to  the  form  in 

the  schedule  {5)  annexed  to  this  act  {a),  to  cause  the  said  poor 

person  to  be  conveyed  to,  and  placed  in,  the  county  lunatic 

asylum,  and  if  no   such  county  lunatic  asylum  shall  have 

been  established,  then  to  some  public  hospital,  or  some 


(tf)  Form  of  Warrant. 

"  Whereas  it  appears  to  us 

of  his   majesty's  justices  of  the 

peace    for    the   county   of  , 

having  called  to  our  assistance 
■  a  physician,  or  surgeon,  or 
apothecary,  (as  the  case  may  be,) 
that  —,  chargeable  to  the  parish 
of in  the  said  county,  is  lu- 
natic, insane,  or  a  dangerous  idiot, 
(as  the  case  may  be);    you  are 


hereby  directed  to  cause  the  said 

to  be  conveyed  to  the  county 

lunatic  asylum, established  at , 

or  to  the  house  of ,  situate  at 

,  in  the  county  of ,  the 

said  house  being  a  house  duly  li- 
censed for  the  reception  of  insane 
persons.     Given  under  our  hands 

and  seals  this day  of . 

To  the  overseers  of  the  poor  > 
of  the  parish  of  — ."       i 
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hoase  duly  licensed  for  the  reception  of  insane  persons;         ]8d5. 
and  it  shall  be  lawful  for  the  said  justice,  or  any  other  two      ^-^/^ 
justices  of  the  peace  of  the  said  county,  from  time  to  time,  as  9. 

occasion  may  require,  to  make  order  on  the  overseer  of  the  Inhabitants  of 
parish  or  place  wherein  such  last  legal  settlement  shall  be  LEicxaTEa. 
adjudged  to  be  for  the  payment  of  all  reasonable  charges  of 
conveying  such  poor  person  to  such  county  lunatic  asylum^ 
public  hospital,  or  licensed  house ;  and  if  such  poor  person 
shall  be  conveyed  to  such  county  lonatic  asylum,  or  public 
hospital,  for  the  payment  of  snch  weekly  sum  to  tlie  trea- 
surer of  such  county  lunatic  asylum,  or  proper  oflicer  of 
such  public  hospital  respectively,  as  shall  be  from  time  to 
time  fixed  upon  by  the  visitors  of  such  county  lunatic 
asylum,  or  as  may  be  required  by  the  regulations  of  such 
public  hospital,  or  if  such  poor  person  shall  be  conveyed 
to  such  licensed  house,  for  the  payment  of  such  weekly  or 
monthly  sum  to  the  keeper  of  such  licensed  house,  for  the 
maintenance,  medicine,  clothing,  and  care  of  such  poor 
person,  as  such  keeper  shall  be  willing  to  accept,  and  as 
shall  appear  to  the  said  justices  to  be  a  reasonable  charge 
in  that  behalf." 

By  section  44,  '^  upon  its  being  made  known  to  any 
justice  of  the  peace  that  any  person  wandering  abou 
and  at  large  within  his  jurisdiction,  is  deemed  to  be  in- 
sane, it  shall  be  lawful  for  such  justice,  by  an  order  under 
his  hand  and  seal,  if  he  shall  so  tliink  fit,  to  require  the 
constable,  or  churchwardens  and  overseers  of  the  poor  of 
the  parish  or  place  where  ^uch  person  is  found,  or  some  of 
them,  to  bring  the  said  person  before  any  two  justices  of 
&c.  at  such  time  and  place  as  shall  be  appointed  by  the 
said  order;  and  the  said  justices  are  hereby  required  to 
call  to  their  assistance  a  physician,  surgeon,  or  apothecary 
at  the  charge  of  the  said  parish  or  place ;  and,  if  upon  ex- 
amination of  such  person  deemed  to  be  insane,  or  from 
other  proof,  the  said  justices  shall  be  satisfied  that  such 
person  is  so  far  disordered  in  his  senses  that  it  is  dangerous 
for  him  to  be  permitted  to  go  abroad,  the  said  justices 
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1835.        ^'^^I'  make  inquiry  into  the  circumstances  and  place  of  last 

^■^^v^^^      legal  settlement  of  such  insane  person ;  and  it  shall  be 

^  lawful  for  such  justices  to  proceed  in  such  case  in  the  same 

Inhabitants  of  manner  as  has  hereinbefore  been  directed  in  the  case  of  a 
St  I^icholas 
Leicester.  '  person  chargeable  to  any  parish  within  the  jurisdiction  of 

the  said  justices.** 

'  Justices  are  authorized  to  have  a  poor  person^  chargeable 
to  any  parish,  who  is  deemed  insane,  brought  before  them, 
and  if  they  are  satisfied  that  such  person  is  insane,  they  are 
to  inquire  into  the  place  of  the  last  legal  settlement  of  such 
insane  person,  and  they  are  authorized,  hy  an  order  accord' 
ifig  to  the  form  in  schedule  5  (a)  annexed  to  the  act,  to  cause 
bim  to  be  conveyed  to  some  house  duly  licensed  for  the  re- 
ception of  insane  persons.  Now,  the  form  No.  5  of  the 
schedule  is  silent  as  to  the  adjudication  of  settlement.  It 
says  nothing  as  to  what  is  to  be  the  result  of  the  inquiry 
into  the  settlement  of  the  pauper.  The  language  of  the 
former  act,  5  Geo.  4,  is  different  from  the  present  statute, 
9  Geo.  4,  in  this  respect.  The  5  Geo.  4,  c.  71,  s.  3(6),  re- 
quired the  justices  to  adjudge  the  settlement  of  the  pauper. 
The  9  Geo.  4  omits  the  words  requiring  a  statement  of  the 
adjudication.  All  that  it  requires  is,  that  the  order  shall  be 
made  on  the  officer  of  the  parish  in  which  the  pauper  is 
found  to  be  settled.     No  formal  words  of  adjudication  are 

Second  point,    requisite.     As  to  the  second  objection ;  the  form  given  in 

uevintion        ^j^^  ^^^  j^  pursued  so  far  as  the  circumstances  of  the  case 

order  given  in   would  allow. 

the  act.  With   regard   to    the    objection    to   the   second    order ; 

Third  point.  Rex  V.  Maulden  (c)  certainly  decided  that  so  much  of  an 
rd"  f^'^'o-  order  of  this  description  as  was  retrospective  was  bad, 
and  that  it  was  good  for  the  residue.  But  that  decision 
turned  on  the  words  of  5  Geo.  4,  The  words  of  the 
9  Geo.  4  do  not  require  that  the  order  shall  be  prospective 
only.     By  section  38,  any  two  justices  are  authorized  from 

(a)  Ante,  6«6,  (o).  (c)  2  Mann.  &  Ryl.  116;  5.  C 

(6)  Repealed  by  9  Geo,  4,  c.  40.      6  Barn.  &  Crcssw.  78. 
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time  to  time^  as  occasion  may  require^  to  make  an  order  on        i835. 
the  overseers  of  the  parish  in  which  the  insane  person  shall       ""^^^""^ 
be  adjudged  to  be  settled,  for  the  payment  of  all  reasonable  v. 

charges  of  conveying  the  poor  insane  person  to  the  lunatic  J^l^ahitants  of 
asylum,  or  licensed  house,  and,  if  he  shall  be  conveyed  to  Leicester. 
such  asylum,  &c.,  may  make  an  order  for  the  payment  of  a 
vireekly  or  montlily  sum  foi;  the  maintenance,  &c.  of  the 
poor  insane  person.  This  enactment  appears  evidently  to 
contemplate  the  creation  of  a  power  in  the  justices  to  make 
orders  for  the  payment  of  expenses  previously  incurred  on 
account  of  the  poor  insane  person.  Under  5  Geo.  4,  c.  71» 
the  same  magistrates  who  adjudicated  the  settlement,  must 
make  the  order  of  maintenance,  and  the  order  for  payment 
is  to  be  made  forthwith.  But  according  to  9  Geo.  4,  an 
order  of  maintenance  maif  be  made  from  time  to  time  by 
any  two  justices.  By  sect.  42  of  9  Geo.  4,  c.  40,  where  the 
settlement  of  the  lunatic  has  not  been  ascertained,  any  two 
justices  may  make  an  inquiry  as  to  his  settlement,  and  if 
satisfactory  evidence  can  be  obtained  as  to  such  settlement, 
may  make  an  order  upon  the  overseer  of  the  parish  where 
such  settlement  of  such  insane  person  shall  be  adjudged  to 
be,  for  the  repayment  of  the  charges  of  maintaining  the  in* 
sane  person,  incurred  within  twelve  calendar  months  previ- 
ously to  the  date  of  the  order. 

Archbold,  contrd.  As  to  the  objection  to  the  second  Second  point, 
order;  the  42d  section  of  9  Geo.  4,  c.  40,  only  applies  where 
the  settlement  of  the  lunatic  was  not  ascertained  in  the 
first  instance.  Here,  it  appears  that  the  settlement  was 
ascertained  previously  to  the  making  of  the  order.  The 
38th  section  is  the  only  clause  applicable  to  this  case,  and 
in  that  section  the  whole  mode  of  proceeding  is  comprised. 
All  that  that  section  authorizes  the  justices  to  do  is,  to  fix 
a  sum  to  be  paid  in  future  to  the  keeper  of  the  lunatic  asy- 
lum. It  does  not  authorize  the  justices  to  make  a  retro^ 
spective  order.  [Lord  Denman,  C.  J.  intimated  that  the 
Court  were  satisfied  that  the  order  was  bad  for  this  reason.] 
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The  first  order  is  bad^  because  it  is  Dot  in  the  form  (a) 
prescribed  by  No.  5  of  the  schedule  to  9  Oeo,  4.  [Co&- 
V.  ridge,  J.    Suppose  a  party  is  neither  a  lunatic,  nor  insane, 

si^l^otX  ^^^  *  dangerous  idiot,  in  what  form  ought  the  order  then  to 
Leicester,     be  made  ?     The  44th  section  appears  to  suppose  vl  fourth 

First  point.       case.]    The  warrant  must  either  contain  an  adjudication,  or 

be  in  the  form  given  by  the  act.  The  form  of  proceeding 
in  the  SSth  section  must  be  pursued.  From  the  judgment 
of  Lord  Tenterden  in  Rex  v.  Maulden,  it  would  appear 
that  he  considered  it  necessary  that  the  order  should  cod- 
tain  an  adjudication ;  and  it  was  held,  that  the  words 
''having  adjudged'' (which  the  order  in  that  case  contained) 
were,  under  the  circumstances,  used  in  the  sense  of  **  do 
adjudge."  [Lord  Denman,  C.J.  That  was  the  answer 
which  Lord  Tenterden  gave  to  that  case.  It  does  not 
follow  that  he  would  have  considered  an  adjudication  essen- 
tial if  the  words  *'  having  adjudged"  had  been  omitted.] 

Lord  Denman,  C.  J. — It  appears  quite  plain  from  the 
terms  of  the  act,  and  from  the  judgment  of  Lord  Tenterden 
in  Rex  v.  Maulden,  that  a  retrospective  order  cannot  be 
sup{K>rted ;  because  by  the  act  of  parliament  the  power  is 
only  given  to  make  an  order  (or  future  maintenance.  But 
with  regard  to  the  first  order,  there  is,  in  my  opinion,  no  valid 
objection  to  it.  It  proceeds  on  the  44th  clause,  which  enacts, 
(his  lordship  here  read  sect.  44,  which  see  ante,  627.)  The 
justices  are  authorized  to  proceed  in  the  same  way  with  re- 
gard to  the  persons  to  whom  that  section  relates,  as  had 
been  directed  by  the  SSth  section.  Now,  according  to  s. 
38,  which  refers  to  the  schedule  No.  5,  there  are  only  three 
descriptions  of  persons,  viz.  persons  who  are  lunatic,  in- 
sane, or  dangerous  idiots,  for  whose  maintenance  an  order 
is  authorized  to  be  made  ;  and  the  44th  section  inti*oduces 
a  new  description,  viz.  a  person  so  far  disordered  in  his 
senses,  that  it  is  dangerous  for  such  person  to  be  permitted 
to  go  abroad.     In  such  a  case  section  44  requires  the  order 

(a)  See  ante,  p.  626,  note  (a). 


£AfiT£R  TERM,    V  WILL.  IV.  631 

to  be  made  in  conformity  with  the  form  given  in  the  ache-        i835. 
dule  No.  5,  which  is  referred  to  by  section  38.     As  section      '^^*v-*>' 
44  requires  the  order  to  be  made  according  to  the  form  in  y, 

the  schedule,  it  mast  necessarily  introduce  into  the  meaning  InhaJ»ton^*  ©f 
of  the  words  of  the  form  that  new  description  of  persons.  Leicester. 
The  order  in  this  case  does  not  say,  itt  the  precise  language 
of  the  form  in  scheduk  5,  that  the  party  is  a  lunatic,  insane, 
or  dangerous  idiot.  Probably  it  would  have  been  more  cor- 
rect to  have  introduced  that  form  of  words.  The  form,  how- 
ever, is  sufficiently  complied  with  when,  in  every  other 
respect^  the  order  follows  the  language  of  the  schedole. 

LiTTLEDALE,  J. — I  am  entirely  of  the  san^e  opinion. 
By  section  44,  (which  relates  to  persons  not  chargeable, 
whereas  section  38  relates  to  poor  persons  chargeable  to 
any  parish),  this  person  is  brought  within  the  jurisdiction  of 
the  justices;  for  it  appears  that  he  was  a  person  wandering 
about  and  at  large,  and  deemed  to  be  insane,  and  not  charge- 
able to  any  parish,  and  that  he  was  brought  before  the  jus- 
tices, and  was  found  to  be  so  far  disordered  in  his  senses 
that  it  was  dangerous  for  him  to  be  permitted  to  go  abroad. 
The  justices  are  also  to  inquire  as  to  the  settlement  of  the 
party.  This  they  have  done.  By  section  44,  therefore,  the 
justices  have  jurisdiction,  and  they  are  to  exercise  that  juris- 
diction in  the  manner  therein  pointed  out.  An  objection  is 
made  to  the  form  of  the  order,  but  it  exactly  pursues  the 
form  given  in  schedule  5,  except  where  that  form  is  adapted 
to  a  person  who  is  lunatic,  insane,  or  an  idiot. 

Patteson,  J. — I  am  of  opinion  that  the  rule  must  be 
made  absolute,  so  far  as  regards  quashing  the  prospective 
part  of  the  second  order.  The  first  order  appears  to  me  to  be 
good.  The  objection  to  the  first  order,  as  to  the  adjudica- 
tion of  settlement,  is  answered  by  Lord  Tenterden  in  Rex 
v.  Maulden.  We  must  construe  the  words  '*  have  ad- 
judged" as  if  they  were  *^  do  adjudge/' 

With  regard  to  the  objection  as  to  theybrm  of  the  order.  Second  point. 
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1835.        we  must  look  at  section  38  coupled  witb  section  44.     It  is 

^'^^^^^      evidently  intended  that,  when  a  party,  deemed  insane,  is  wan- 

9.  dering  abroad,  the  justices  should  proceed  in  the  manner 

Inhi^itants  of  pointed  out  in  section  38,  and  that  the  form  of  order  should 
Leicester,  be  such  as  would  apply  to  the  circumstances  of  the  case. 
In  the  form  given  in  the  act,  the  words  ''  as  the  case  may 
be"  are  inserted  after  the  words  *'  lunatic,  insane,  or  idiot." 
I  do  not  mean  to  say,  that  if  the  order,  in  this  case,  had 
used  the  word  **  insane,"  it  would  not  have  been  good. 
Looking  at  section  44,  the  legislature  seem  to  have  used 
the  words  *'  a  person  being  so  far  disordered  in  his  senses 
that  it  b  dangerous  for  him  to  go  abroad"  as  a  definition  of 
the  insanity ;  for  section  44,  after  directing  an  examination 
whether  a  person  is  so  far  disordered  in  his  senses,  that  it 
is  dangerous  for  him  to  be  permitted  to  go  at  large,  goes  oo 
to  say,  that  the  justices  shall  make  inquiry  into  the  settle- 
ment of  such  insane  person. 

Third  point.  As  to  the  retrospective  part  of  the  second  order.  Rex  v. 

Maulden  is  directly  in  point,  and  this  cannot  be  distin- 
guished from  that  case. 

First  point.  CoLERiDGE,  J. — I  am  of  the  same  opinion.     Two  ob- 

jections have  been  made  to  the  order  of  November,  1832  ; 
of  which  the  first  is,  that  it  does  not  follow  the  form  in 
the  schedule  in  the  act.  If  the  words  of  section  44  are 
examined,  it  will  be  found  that  there  is  nothing  there  said 
which  makes  that  necessary.  The  act  only  directs  that  the 
parties  shall  proceed  in  the  same  manner  before  directed, 
in  the  case  of  a  person  chargeable  to  any  parish.  Then, 
when  section  38  (which  applies  to  persons  chargeable)  is 
looked  at,  the  only  direction  there  is,  that  it  shall  be  lawful  for 
the  justices  to  make  an  order  according  to  the  form  in  the 
schedule,  not  that  they  are  always  to  make  use  of  that 
form,  but  they  are  to  frame  the  order  according  to  that 
focm.  It  never  can  be  contended  that  the  very  words  of 
the  form  are  to  be  used.  The  form  states  that  the  person 
is  chargeable  to  the  parish,  without  any  restrictions  with 


EASTER  TERM,   V  WILL.   IV.  638 

reference  to  the  44th  section.     It  never  could  be  the  in-         1835. 

tention  of  the  les^islature,  that  a  form  untrue  in  fact  should     ^^^^T'XT^ 

°  TbeKiHO 

be  used.     The  form  in  the  schedule  contemplates  persons  «. 

lunatic  and  insane,  and  idiots.     A  person  not  fit  to  walk  Inl^«hitants  of 

'  '^       ^        ^  ^  ^        St. Nicholas, 

abroad  may  be  insane,  but  the  44th  section,  in  my  opinion,    Leicester. 
applies  to  a  different  class  of  persons  from  those  described  in 
section  38.     The  first  objection,  therefore,  cannot  be  sus- 
tained. 

The  other  objection  is,  that  there  is  no  adjudication  of  Second  point, 
the  settlement.  The  first  order  is  not  directed  to  the  parish 
to  which  the  person  is  to  be  removed,  but  to  the  officers 
of  the  parish  where  the  party  is  found.  The  words  "  have 
adjudged*'  may  be  construed  to  mean  ^'  do  adjudge ;"  but 
surely  if  these  words  could  not  bear  this  meaning,  yet  as 
the  section  does  not  direct  in  what  manner,  or  when,  or 
where,  an  adjudication  of  the  settlement  is  to  be  made,  it 
would  be  quite  sufficient  for  the  justices  to  say  *'  we  have 
adjudged"  that  the  settlement  is  in  a  particular  place. 

I  quite  agree  that  the  second  order  is  bad,  in  so  far  as  Third  point. 
it  is  retrospective. 

Second  order  quashed,  so  far  as   relates  to  payments 
in  respect  of  a  by-gone  period. 


Dewar  v.  Purday. 

C^ASE,    for    infringing    the   plaintiff  *8    copyright    in    the  Where  a  jury 

music  of  a  song,  called  «  The  Old  English  Gentleman,"  {"n^i^X* 

dice,  they 
should  either  be  discharged  or  directed  to  deliberate  further.     The  jndge  cannot,  with- 
out the  assent  of  the  plsintifT,  direct  a  nonsuit. 

In  no  case  can  a  plaintiff  be  nonsuited  against  his  wilt. 

Where  liberty  is  reserved  to  move  to  enter  a  nonsuit,  such  reservation  proceeds  upon 
the  asMent,  express  or  implied,  of  inUh  parties^  to  such  reservation. 

A  defendant  insisting  that  the  plaintiff  has  failed  to  prove  a  material  fact,  the 
judge  gives  him  leave  to  move  to  enter  a  nonsuit  upon  the  objection  taken,  and  the 
cause  proceeds.  The  jury  disagreeing  in  their  verdict,  the  judge  has  no  power,  without 
the  further  assent  of  the  plaintiff,  to  direct  a  nonsuit. 

VOL.  IV.  T  T 
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tried  before  Lord  Demnan,  C.  J.,  at  thesittiugs  for  Middle- 
sex after  Trinity  term,  IS34.     After  the  plaintiff  had  closed 
his  case,  the  defendant's  counsel  applied  for  a  nonsuit,  on 
the  ground  that  there  was  no  evidence  to  go  to  the  jury  in 
support  of  the  statement  in  the  declaration,  that  the  plainUff 
was  the  author  of  the  music.    The  Lord  Chief  Justice  re- 
fused to  stop  the  cause,  but  gave  the  defendant  leave  to 
move  to  enter  a  nonsuit.     '^Fhe  trial  proceeded,  and  conflict- 
ing evidence  vias  given  as  to  whether  or  not  the  music  had 
been  recently  composed,  or  was  merely  an  old  air  revived. 
The  learned  judge  summed  up  the  case,  and  the  jury  re- 
tired to  consider  their  verdict,  and  were  in  deliberation 
about  sixteen  hours.     When  the  jury  came  into  Court  the 
next  morning,  they  intimated  to  the  Lord  Chief  Justice 
that  they  could  not  agree.     Upon  this  his  Lordship  consi- 
dered that  two  courses  were  open  to  him, — either  to  discbarge 
the  jury  without  the  consent  of  the  parties, — or  to  act  upon 
his  6rst  impression,  which  he  now  considered  correct,  and 
nonsuit  the  plaintiff.     He  adopted  the  latter  course  as  the 
smaller  evil,  and  directed  that  the  plaintiff  should  be  nonsuited, 
which  was  done  in  the  absence  of  the  plaintiff's  counsel. 
A  rule  nisi  having  been  obtained  in  last  Michaelmas  term 
for  setting  that  nonsuit  aside  and  for  a  new  trial, 


Sir  W.  Follett  and  Crompton  now  shewed  cause.  [Lord 
Demnau,  C.  J.  Can  what  was  done  on  the  second  day  be 
supported  \  was  not  the  proper  course  either  to  discharge  the 
jury,  or  to  keep  them  until  they  agreed?  The  only  question, 
I  think,  must  be  whether  the  parties  are  not  now  in  the  same 
situation  as  if  a  motion  had  been  made  by  the  defendant  to 
enter  a  nonsuit,  pursuant  to  the  leave  which  was  originally 
reserved  to  him.]  The  parties  are  in  the  same  situation. 
If  the  verdict  had  been  for  the  plaintiff  the  defendant 
would  have  been  at  liberty,  by  reason  of  the  leave  given,  to 
move  to  enter  a  nonsuit  The  only  question  therefore  is, 
whether  or  not  there  ought  to  be  a  nonsuit.  There 
was  no  evidence  to  shew  the  originality  of  the  composi- 
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tion.  The  only  evidence  given  was,  that  one  copy  was  in 
the  hand-writing  of  the  plaintiff.  It  is  no  answer  to  say 
tnat  the  plaintiff,  when  he  was  called,  would  have  ap- 
peared. Where  a  point,  which  occurs  at  the  trial,  is  re- 
served for  tlie  consideration  of  the  Court,  the  parties  in 
fact  consent  that  the  Court  shall  stand  in  the  situation  of  the 
judge  at  the  trial.  The  plaintiff  having,  in  one  stage  of 
the  trial,  consented  to  have  that  question  reserved,  could 
not  have  subsequently  appeared  when  called.  To  nonsuit 
the  plaintiff  was  the  most  convenient  course,  and  that 
nonsuit  was  right,  as  there  was  no  evidence  to  go  to  the 

jury- 
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Campbell t  A.  G.,  in  support  of  the  rule.  It  cannot  be 
considered  that  there  was  no  evidence  to  go  to  the  jury. 
After  a  prolonged  trial,  the  jury  retired  to  consider  their 
verdict.  They  differed  in  opinion,  and  the  learned  judge, 
instead  of  discharging  the  jury,  directed  the  plaintiff  to  be 
called.  The  plaintiff  could  not  legally  be  called.  A  plaintiff, 
is  not  supposed  to  be  in  Court  when  the  jury  are  deliber- 
ating; he  is  only  to  appear  in  Court  to  hear  the  verdict. 
Tliere  is  a  form  of  the  record  of  a  nonsuit  in  Tidd  («), 
which  shews  that  this  is  the  case.  Had  no  right  therefore 
been  reserved  to  the  defendant  to  move  to  enter  a  nonsuit, 
the  plaintiff  could  not  have  been  called.  Does  it  then 
make  any  difference  that  such  a  right  had  been  reserved? 
This  power  of  reserving  questions  for  the  consideration  of 
the  Court  is  by  consent  of  both  parties.  The  plaintiff  may, 
if  he  pleases,  refuse  to  consent.  He  may  appear  and  ten- 
der a  bill  of  exceptions.  The  consent  in  this  case  was 
given  by  the  plaintiff,  but  upon  the  condition  that  the  trial 
should  proceed.  Consequently,  this  consent  did  not  give 
the  learned  judge  authority  to  stop  the  trial.  But  it  is  said 
that  the  parties  are  both  in  the  same  situation  as  if  the  trial 
had  proceeded,  and  a  verdict  had  been  found  for  the  plain- 
tiff.    This  is  not  the  case.     If  the  verdict  had  been  found 


(a)  Tidd's  Forois,  sixth  edition,  S70,  371. 
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for  the  plaintiff,  the  defendant  might  have  moved  to  set 
that  verdict  aside  and  enter  a  nonsuit;  but  if  in  that  case 
it  had.  turned  out  that  in  the  opinion  of  the  Court  there  wM 
evidence  to  go  to  the  jury,  the  verdict  would  have  stood. 
In  the  present  position  of  the  cause,  all  that  the  plaintiff 
can  have  is  u  new  trial. 

Lord  DeNMAN,  C.J. — I  was  at  first  of  opinion  that 
the  plaintiff  could  have  been  in  no  better  situation,  assuiBr 
ing  that  the  verdict  nad  been  in  his  favour,  and  that  this  was 
a  motion  pursuant  to  the  leave  reserved.  But  the  Attor- 
ney-General has  convinced  me  that  this  rule  must  be  made 
absolute  generally.  It  is  perfectly  clear,  when  it  comes  to 
be  considered,  that  when  the  plaintiff  is  required  to  be 
nonsuited,  it  is  at  his  option  to  appear  or  not  to  appear, 
and  he  may,  if  he  pleases,  dispute  what  is  then  going  forward. 
What  took  place  on  the  Arst  day  of  this  trial  is  the  ordinary 
mode  in  which,  by  the  general  understanding  of  all  parties, 
a  plaintiff  must  be  taken  to  agree  to  be  bound  by  the  future 
opinion  which  the  Court  (who  are  placed  in  the  situation  of 
the  judge  at  the  trial),  may  afterwards  form  on  the  evidence 
then  before  the  jury;  and  most  undoubtedly  the  plaintiff 
has  a  right  to  say  at  the  trial,  **  the  consent  that  I  give  to 
be  so  bound,  is  a  consent  having  relation  to  the  state  in 
which  I  now  stand,  and  on  condition  that  the  case  is  now 
proceeded  with.  If  the  learned  judge  nt  the  trial  thinks 
fit  to  proceed  with  the  case,  i  have  no  objection  to  submit 
to  the  nonsuit  in  the  event  of  its  afterwards  appearing  to 
the  Court  that  the  objection  taken  ought  to  prevail."  And 
he  has  the  right  to  reserve  to  himself,  subject  to  that  con- 
tingency, the  chance  of  the  verdict  to  which  the  jury  may 
come,  it  seems  to  me,  that  in  this  case,  what  took  place 
on  the  second  day  deprived  the  plaintiff  of  that  chance; 
and  that  therefore  he  is  entitled  now  to  be  placed  in  the 
same  situation  as  if  even  the  conditional  consent  not  to 
appear  had  never  been  given. 
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Little  DALE,  J. — I  am  entirely  of  the  same  opinion.  I 
*tbink  the  plaintiff's  consent  was  given  on  the  supposition 
that  the  jury  were  to  give  a  verdict  one  way  or  the  other. 

Patteson,  J. — I  must  own  I  think  that  is  the  right 
view  of  the  case.  It  is  reserved  for  the  Court  to  determine 
whether  or  not  there  shall  be  a  nonsuit;  but,  subject  to  that 
question,  there  should  be  a  verdict  one  way  or  the  other. 
Can  the  plaintiff  be  deprived  of  the  right  to  require  that 
a  verdict  should  be  relumed  ?  Even  supposing  the  jury 
had  been  vecessarily  discharged,  the  same  consequence 
would  have  followed. 

Coleridge,  J. — I  am  quite  of  the  same  opinion.  The 
only  question  in  my  mind  was,  whether  what  had  passed  on 
the  first  day  of  the  trial  was  by  consent  of  the  plaintiff. 
I  now  think  that  it  was  by  his  consent,  and  that  it  was  a 
conditional  consent ;  and  that  if  the  condition  was  not  com- 
plied with,  then  he  stood  on  his  common  law  right.  His 
common  law  right  was  to  have  the  verdict  of  the  jury  on 
the  facts,  and  if  he  pleased,  the  opinion  of  the  judge  expressly 
on  the  law  of  the  case,  so  that  he  might  take  it  to  another 
tribunal,  if  he  thought  fit.  He  waives  that  benefit  by  aco/i- 
ditional  consent,  and  that  condition  is  not  complied  with. 

Rule  absolute. 
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Udall  v.  Nelson. 

XHE  defendant  was  arrested  for  27/.,  due  upon  a  bill  of  TheCourtwili 
exchange,  and  gave  bail  to  the  sheriff.     A  few  days  before  defendant  out 
the  arrest,  the  plaintiff  had  signed  an  agreement,  by  which  °^  custody  on 
he  consented  to  allow  the  defendant  to  pay  the  debt  within  that  the  plnin- 
a  period  of  six  months,  by  instalments  of  51.  per  month;  Jfi^^^fj™ 

the  first  instalment  to  be  paid  on  the  4th  of  May.     The  after  he  had 

consented  to 
give  him  time, 
which  has  not  elapsed,  to  pay  the  debt. 
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first  instalment,  which  became   due  after  the   arrest  was 
made,  bad  been  tendered  to  the  plaintiff,  but  he  refused  ta* 
receive  it. 

G.  F.  Jones  now  moved  for  a  rule  to  shew  cause  why  the 
bail-bond  given  to  the  sheriff  of  Middlesex  should  not  be 
delivered  up  to  be  cancelled,  and  the  defendant  discharged 
out  of  custody,  on  entering  an  appearance.  He  contended 
that  as  the  arrest  was  contrary  to  good  faith  and  the  express 
agreement  of  the  plaintiff,  the  defendant  was  entitled  to  call 
upon  the  Court  to  interfere. 


The  Court  refused  the  rule  (a). 


(a)  A  promise,  without  any  new 
consideration,  to  give  time  for  the 
pajfment  of  a  pre-existing  debt,  is 
not  binding,  per  Eyre,  C.  J.,  in  De 


Symom  v,  Minckwkh^  1  Esp.  N. 
P.  C.  430;  and  per  Lord  Ellen- 
borough,  C.  J.,  in  White  v,  JoneB, 
5  Esp.  N.  P.  C.  160. 


Lempriere  v.  Humphrey. 


In  a  declara- 
tion in  tres- 
pass quare 


1  RES  PASS  for  breaking  and  entering  a  certain  close  of 
the   plaintiff,  **  abutting  on  the  south  towards  a   certain 

ihe"S[iff^^^^  highway  in  the  parish  of  Hurstperpoint,  in  the  county  of 

close  is  de- 
scribed by  aiutialt;   plea,  seisin  in  fee  in  the  defendant,  and  issue  thereon.      The 
plaintiff  is  entitled  to  recover  for  a  trespass  done  in  a  close  in  his  lawful  possession, 
answering  to  the  description  in  the  declaration,  although  the  defendant  also  has  a  dose 
answering  to  the  same  description. 

So,  although  the  abuttals  are  stated  with  such  generality  that  the  declaration  would 
have  been  had  on  special  demurrer,  and  it  is  only  hy  reason  of  such  generalitjf  of 
description  that  the  plaintiff's  close  comes  within  the  description. 

As  where  the  locus  in  quo  is  described  as  abutting,  in  the  direction  of  the  ^bur  car- 
dinal points,  <0B7ar(/s  certain  closes,  and  the  plaintiff  proves  a  trespass  on  a  close  of  a  tri- 
angular shape  abutting  towards  such  closes. 

When  in  a  declaration  in  trespass  quare  clausum  fregit,  the  locus  in  quo  is  described 
as  abutting  towards  certain  closes,  the  defendant  may  demur  specially,  or  may  obtain  a 
judge's  order  for  a  more  certain  description  of  the  close. 

Bat  such  defect  cannot  be  taken  advantage  of  at  the  trial  of  an  issue  raised  upon  a 
plea  of  seisin  in  fee  or  liberum  tenementum. 

Nor  could  the  objection  have  been  taken  though  the  defendant  had  pleaded  in  denial 
of  the  plaintiff's  posseuion  of  the  alleged  close.     Semble. 
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Sussex,  towards  the  north  on  certain  land,  on  the  east  on 
premisies  in  the  occupation  of  the  plaintiff,  and  on  the  west 
towards  premises  in  the  occupation  of  the  defendant,  and 
situate  in  the  county  aforesaid." 

Plea :  that  the  close  in  which  8cc.  is  a  customary  tene- 
ment of  the  manor  of  H.,  demised  and  demisable,  &c.; 
and  that  long  before  the  time  when  &c.,  to  wit,  on  &c.y  the 
lord  of  the  manor  granted  the  said  close  to  the  defendant 
and  his  heirs  for  ever,  at  the  will  of  the  lord,  according  to 
the  custom  of  the  said  manor ;  and  that  long  before  the 
time  when  &c.  he  had  entered  by  virtue  of  this  grant,  and 
had  become  seised  thereof  in  his  demesne  as  of  fee  at  the 
will  of  the  lord,  according  to  the  custom  of  &c.,  and  con- 
tinued so  seised  at  the  time  when  &c.     Wherefore  8cc. 

Replication  :  that  the  close  in  which  &c.  is  not,  nor  at  the 
time  when  &c.  was  a  customary  tenement  of  the  said 
manor  demised  and  demisable,  &c.  Whereupon  issue  was 
joined. 

Ai  the  trial  before  Litttedale,  J.  at  the  Summer  assizes 
for  Sussex,  in  1834,  it  appeared  that  the  alleged  trespasses 
had  been  committed  over  the  whole  of  a  piece  of  land 
which  corresponded  with  the  abuttals  stated  in  the  decla- 
ration. 

It  was,  after  evidence  given,  admitted  on  the  part  of  the 
plaintiff,  that  of  this  piece  of  land,  the  greater  part  forming 
a  plot  of  ground  answering  to  the  description  in  the  decla- 
ration, was  the  customary  tenement  of  the  defendant.  The 
remaining  portion  was  a  triangular  plot  answering  also  to 
the  description  as  far  as  a  three-sided  figure  could  correspond 
with  that  description.  This  smallerportion  would  have  failed 
to  correspond  with  the  description  in  the  declaration,  if  the 
close  in  which  &c.  had  been  described  as  abutting  on  the 
south,  *'  on"  the  highway  in  the  parish  of  Hurstperpoint,  or, 
on  the  west,  as  abutting  **  on**  ihe  premises  in  the  occupation 
of  the  defendant.  The  defendant's  counsel  contended 
that  he  was  entitled  to  apply  the  evidence  of  the  trespass 
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to  tbe  plot  of  ground  so  proved  and  admitted  to  be  hii, 
und  that,  therefore^  the  plaintiff  ought  to  be  nonsuited* 
The  learned  judge,  however,  refused  to  nonsuit,  but  (re- 
serving to  the  defendant  the  right  to  move  this  Court  for  a 
nonsuit,  in  case  the  verdict  should  be  found  against  him) 
directed  that  the  trial  should  proceed,  in  order  that  the 
right  to  the  smaller  piece  might  be  determined.  The  trial 
went  on,  and  the  jury  found  a  verdict  for  the  plaintiff* 
Piatt,  in  Michaelmas  term,  1834,  obtained  a  rule  nisi  to 
enter  a  nonsuit ;  against  which. 


Tkesiger  now  shewed  cause.  Tbe  defendant  has  not 
pleaded  the  general  issue,  but  a  plea  which  admits  that  the 
abuttals  are  correctly  stated.  [Patteson,  J.  In  Cocker  v. 
Crompton  (a)  the  declaration  stated  a  trespass  on  the  plain- 
tiff's close  called  the  Foldyard,  situate  in  the  parish  of  A. : 
the  defendant  pleaded  liberum  tenementum,  on  which  the 
plaintiff  took  issue  without  newly  assigning.  At  the  trial 
it  appeared  that  the  plaintiff  had  a  close  called  the  "  Fold- 
yard,"  in  the  parisli  of  A.,  upon  which  the  trespasses  were 
committed ;  but  it  appearing  that  the  defendant  also  had 
a  close  in  A.  called  the  "  Foldyard,"  his  counsel  contended 
that  he  was  at  liberty  to  apply  the  evidence  to  fiis  close, 
and  that,  therefore,  the  plaintiff  ought  to  be  nonsuited. 
The  point  having  been  reserved,  this  Court  decided,  upon 
a  motion  for  a  nonsuit,  that  the  defendant  was  not  entitled 
so  to  apply  the  evidence.  That  case  differs,  however,  frona 
this,  because  the  description  here  is  utterly  wrong.]  Where 
a  pai'ty  justifies  the  act  done,  as  in  this  case,  he  admits  the 
abuttals.  It  has  been  held,  that  a  declaration,  in  the  state- 
ment of  abuttals,  is  not  to  be  construed  strictly,  and  that 
the  word  *'  towards'^  may  he  used  in  setting  out  the  abut- 
tals of  a  close.  The  defendant  was  not  actually  misled  by 
the  description  in  the  declaration,  as  he  came  prepared 
with  much  evidence  as  to  the  right  to  the  smaller  piece  of 
ground.     Can  he  now  come  to  this  Court  and  ask  for  a 

(a)  C  Dowl.  &  Ryl.  719  ;  1  Bam.  &  Cressw.  489. 
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aonsuity  after  having  acted  as  if  he  was  8ati8.fied  with  the         18S5. 
description?    [lAitledale,  J.    The  defendant's  counsel  is 
not  precluded   from   taking  this  objection,  by  trying  the  ^7 

cause.]  Cocker  v.  Crompton  establishes  that  where  a  close  Humphbet. 
is  set  out  by  name  in  the  declaration,  and  the  defendant 
justifies  the  trespass,  he  cannot  at  the  trial  apply  bis  evi- 
dence to  another  close  of  the  same  name  as  the  one  men- 
tioned in  the  declaration,  which  may  happen  to  be  his  own 
property.  It  can  make  no  difference  whether  the  close  is 
described  by  name  or  by  abuttals.  Assuming,  therefore, 
that  the  abuttals  in  this  declaration  were  correct,  it  was  not 
competent  for  the  defendant  to  apply  the  evidence  to  a 
close  of  his  own  answering  to  the  abuttals  in  the  decla- 
ration. But  it  is  said  that  the  abuttals  in  this  declaration 
are  incorrect.  By  Reg.  Gen.  H.  T.  4  Will.  4,  (a)  tres* 
PASS  I.,  it  is  ordered  that  "  in  actions  of  trespass  quare 
clausum  f regit,  the  close  or  place  in  which  &c.  must  be 
designated  in  the  declaration  by  name,  or  abuttals,  or  other 
description ;  in  failure  whereof  the  defendant  may  demur 
specially,"  Here  the  defendant  has  lost  the  opportunity 
of  taking  advantage  of  this  defect,  and  could  not  at  the 
trial  have  claimed  to  enter  a  nonsuit.  [Lord  Denman,  C.J. 
The  description  is  not  apparently  absurd  or  insufficient. 
It  is  only  upon  its  appearing  at  the  trial  that  there  are  two 
places  answering  to  the  description  in  the  declaration  that 
the  objection  arises.]  If  the  defendant  had  in  fact  been 
Misled,  there  might  have  been  some  ground  for  this  ob- 
jection at  the  trial ;  but  there  is  no  ground  for  it  as  the 
case  stands. 

Piatt  and  Hollist,  contrsi.  The  evidence  brought  forward 
at  the  trial  was  applicable  to  the  larger  plot  of  ground. 
The  whole  of  the  argument  on  the  other  side  proceeds  oo 
the  supposition  that  there  are  two  plots  of  ground  which 
answer  to  the  description  and  the  abuttals  mentioned  in 
the  declaration.     This  is  not  the  case.     The  smaller  piece 

(a)  Anttf  vol.  iii.  p.  9. 
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18  triangular.  By  the  description  in  the  declaration  a/our- 
sided  figure  is  pointed  out.  The  description  of  the  larger 
piece  does  not  correspond  with  the  smaller.  The  verdict 
will  be  evidence  of  title  against  the  defendant.  He  will, 
therefore,  sustain  an  injustice  if  this  rule  be  not  made  ab- 
solute. 


A  plea  of  sei- 
sin in  fee  or 
libemm  tene- 
mentum  in  tres- 
pass, admits 
the  plaintiff's 
possession  in 
jact  of  a  close 
corresponding 
with  the  de- 
scription of  the 
close  (eitherb^ 
name  or  by 
abuttals)  in  the 
declaration. 


Lord  Denman,  C.  J. — In  this  case  the  plaintiff  has 
given  a  description  by  abuttals  of  the  land  on  which  he 
says  that  the  trespass  was  committed,  which  description 
is  certainly  not  satisfactory.  The  defendant  justifies  the 
act  of  trespass  which  he  has  done,  by  saying  that  the  close 
was  his,  as  a  customary  tenant  of  a  certain  manor.  The 
parties  go  to  trial,  and  the  defendant  there  says, ''  I  claim 
to  shew  that  the  description  given  by  the  plaintiff  in  hi» 
declaration  is  one  which  includes  my  land ;  and  that  not 
merely  as  answering  to  the  same  description,  but  as  forming 
a  part  of  that  land  on  which,  the  plaintiff  says,  the  trespass 
was  committed."  The  trial  proceeds  with  a  protest  of  the 
defendant,  that  he  cannot  be  bound  by  this  issue,  and  leave 
to  raise  the  objection  is  reserved  to  him.  The  question  is, 
whether  the  objection  is  well  founded,  and  whether  the  trial 
was  properly  allowed  to  proceed,  or  whether  the  defendant, 
proving  a  customary  tenement  to  be  held  by  him  answering 
the  description  in  the  declaration,  is  entitled  to  a  verdict. 
Upon  considering  the  cases,  and  the  present,  and  also  the 
former  rules  of  pleading  (which,  in  this  respect,  do  not 
appear  to  be  disturbed),  it  appears  to  me  that  the  defend- 
ant is  bound  by  the  description  in  the  declaration  which  he 
himself  has  adopted,  and  under  which  he  has  justified.  If 
the  defendant  found  the  description  to  be  insufficient,  the 
course  for  him  to  have  adopted  is  that  which  is  pointed  out 
by  the  new  rules.  He  should  have  demurred  specially  to 
the  declaration ;  but  having  pleaded  as  he  has  done,  the 
case  is  brought  within  the  authority  of  Cocker  v.  Crompton. 

The  defendant  might  have  prevented   this  matter  from 
going  to  trial  if  he  had  thought  the  description  uncertain ; 
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but  after  having  treated  that  description  as  sufficiently  cer- 
tain, it  is  not  now  open  to  him  to  object  that  the  descrip- 
tion applies  equally  to  his  own  close,  any  more  than  it 
M'ould  be  if  the  description  had  been,  not  by  abuttals,  but 
by  tiame. 
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LiTTLEDALE,  J. — 1  am  entirely  of  the  same  opinion. 
Suppose  the  defendant  had  a  piece  of  land  which  was 
bounded  on  the  north  by  arable  land,  in  the  possession  of 
ji.  B. :  on  the  east  by  meadow  land  in  the  possession  of 
C.  D. ;  on  the  south  by  pasture  ground  in  the  possession 
of  £.  F. ;  and  on  the  west  by  wood  land  in  the  possession 
of  G.  H.  i  and  that  the  plaintiff  in  his  declaration  had  thus 
described  the  close  in  which  he  complained  of  the  trespass 
having  been  committed,  and  the  parties  had  gone  to  trial 
on  that,  and  the  defendant  had  proved  that  he  had  land  cor- 
responding in  every  particular  with  that  described  in  the  de- 
claration. It  is  quite  clear,  then,  the  case  would  have  fallen 
within  the  rule  in  Cocker  v.  Crompton, — where,  instead  of  a 
description  by  abuttals,  it  was  by  name, — for  the  defendant 
would  have  admitted  the  plaintiff's  possession  of  the  land 
described  in  the  declaration. 

This  case,  however,  is  rather  different,  because,  in  point 
of  fact,  although  the  defendant  has  proved  that  he  has  a 
customary  tenement  corresponding  exactly  with  the  de- 
scription of  the  plaintiff's  close,  it  seems  from  the  evidence 
that  the  plaintiff  does  not  make  out  the  description  alto- 
gether. It  is,  in  the  first  place,  described  by  the  evidence 
as  triangular,  whereas  in  the  declaration  it  would  seem  to 
be  a  four-sided  figure.  In  the  next  place,  it  is  not  de- 
scribed by  the  witnesses  as  abutting  on  the  road,  which  the 
defendant's  does.  It  seems  to  me,  however,  that  the  de- 
fendant, for  the  purpose  of  these  pleadings,  must  be  taken 
to  have  admitted  that  the  plaintiff  was  in  possession  of 
such  a  piece  of  land  as  he  has  described  in  the  declaration. 
If  the  abuttals  had  been  wrong,  the  defendant  might  have 
pleaded  the  general  issue,  and  have  gone  to  trial,  and  if  the 
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plaintiff  had  not  proved  the  statement  in  the  declaration 
he  would  have  been  nonsuited.  On  these  pleadings  (there 
being  no  general  issue),  the  defendant  must  be  taken  to 
HrifPHRET.  have  admitted  the  plaintiff's  possession  of  a  piece  of  land 
corresponding  vi'ith  the  close  described  in  the  declaration. 
The  defendant  says,  "  I  admit  the  possession  of  the  close 
in  which  &c."  The  close  in  which  &c.  is  that  close  which 
is  designated  by  the  description  contained  in  the  declara- 
tion; and,  therefore,  it  seems  to  me  that  the  defendant 
trannot  avail  himself  of  this  objection  on  these  pleadings. 

Patteson,  J. — I  am  also  of  opinion  that  this  rule  must 
^be  discharged,  and  that,  on  the  authority  of  Cocker  v. 
Crompton.  I  am  not  at  all  sure  in  this  case  that  the  plain- 
tiff has  not  succeeded  merely  by  the  effect  of  putting  in 
that  word  towards,  which  seems  to  me  to  be  a  very  im- 
proper word  of  description.  The  defendant  would,  I  think, 
have  been  entitled  either  to  demur  to  this  declaration,  or 
to  apply  to  a  judge  at  chambers  to  have  the  abuttals  more 
specifically  pointed  out.  But  he  has  adopted  the  descrip- 
tion, and  he  says  that  he  has  a  close  answering  that  de- 
scription. Now,  taking  the  words  in  their  general  sense, 
both  the  closes  in  question  do  answer  the  description,  be- 
cause taking  the  words  ** abutting  towards"  not  to  mean  abut- 
ting  on,  the  plaintiff's  triangular  piece  does  abut  on  the  south, 
towards  the  highway.  It  is  true  that  a  triangular  piece 
cannot  distinctly  be  said  to  have  four  abuttals ;  but  then 
we  know  that,  in  several  cases,  the  Court  have  not  been 
very  strict  in  looking  at  abuttals  so  far  as  relates  to  the 
points  of  the  compass. 

Here  is  no  plea  of  the  general  issue  (which  would  have 
been  the  course  before  the  new  rules); — there  is  no  plea 
denying  the  possession  of  the  plaintiff  (which  is  the  course 
prescribed  by  these  rules).  If  there  had  been,  the  case 
would  have  been  very  different,  that  is,  supposing  the  abut- 
tals had  been  properly  described.  If  this  declaration  had 
stated  that  the  close  abutted  on  the  high  road  (as  it  ought 
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to  have  done),  and  the  defendant  had   pleaded  that  the         i8S5. 
plaintiff'  was  not  in  possession,  the  plaintiff  must  have  failed,      v^v^/ 
on  the  ground  of  a  variance,  because  he  would  not  have  ^ 

shewn  possession  of  any  close  answering  the  description    Humphbot. 
in  the  declaration.     If  the  defendant  had  so  pleaded  to 
this  declaration  as  it  now  stands,  I  do  not  know  that  the 
same  consequence  would   have  followed,  because  the  de« 
scription  is,  abutting  towards  the  highway ;  and,  perhaps, 
the  close  in  question  does  answer  that  description.     The 
defendant  ought,  therefore,  either  to  have  demurred,  or  to 
have  applied  to  a  judge  at  chambers.     By  pleading /tAerum 
tenementum,  the  defendant  admits  that  the  plaintiff  is  io 
possession  of  a  close,  such  as  is  described  in  the  declara-* 
tion,  and  then  he  says  "  that  is  my  soil  and   freehold.'' 
Whether  the  land  is  described  in  the  declaration  by  name 
or  by  abuttals,  the  case  of  Cocker  v.  Crompton  equally  ap* 
plies,  and  the  defendant  is  not  at  liberty  to  apply  his  evi* 
dence  to  a  different  close  which  he  has  in  the  same  parish 
answering  the  same  description,  whether  it  be  in  name  or 
abuttals.     If  so,  of  course  the  evidence  here  ought  to  have 
been  applied,  and   must  be  applied   to  that  of  which  the 
defendant  has,  by  his  plea  of  liberum  tenementum,  admitted 
the  plaintiff  to  be  in  possession.     I  do  not  mean  that  the 
defendant  has  admitted  the  plaintiff  to  be  in  rightful  pos- 
session, because  then  the  plea  of  liberum  tenementum  would 
be  absurd ;  but  by  that  plea  I   understand  the  defendant 
to  admit  the  plaintiff  to  be  in  possession  of  the  place  men* 
tioned  in  the  declaration,  although  wrongfully  in  possession. 
On  this  ground  it  appears  to  me  that  this  case  is  not  dis* 
tinguishable  from  Cocker  v.  Crompton. 

Coleridge,  J. — I  am  of  opinion  that  the  rule  must  be 
discharged,  on  the  authority  of  Cocker  v.  Crompton.  That 
case  has  been  since  acted  upon  in  this  Court  in  Cooke  v. 
Jackson(a).  The  only  difference  between  these  two  cases 
is  one  which  makes  the  latter  rather  a  stronger  aathority 

(a)  9  Demi.  &  Ryl  495. 
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and  nearer  the  facts  of  this  case.     In  Cooke  v.  Jackson  the 
trespass  was  for  breaking  and  entering  the  plaintiff's  close 
called  Broadmead.    Plea :  liberum  tenementum ;  and  issue 
thereon.     At  the  trials  it  appeared  that  each  party  had  a 
close  called  Broadmead.     So  far  the  cases  are  precisely 
the  same.     I  collect  from  the  judgment  of  Lord  Tenterden, 
that  both  the  closes  called  Broadmead  were  parts  of  one 
district ;  they  were  parts  of  a  \vhole«  which  is  very  like  the 
facts  in  the  present  case.     It  was  attempted  to  distinguish 
Cooke  V.  Jackson  from  Cocker  v.  Crompton.     Lord  Tenter- 
den  says,  "  Two  points  have  been  settled  in  cases  of  this 
description ;  first,  if  the  plaintiff,  in  a  declaration  of  tres- 
pass, names  his  close,  and  the  defendant  pleads  liberum 
tenementum  generally,  he  cannot,  by  shewing  that  he  him- 
self is  possessed  of  a  close  of  the  same  name,  and  in  the 
same  ville,  turn  the  plaintiff  round  and  prevent  him  proving 
a  trespass  in  his  own  close ;  and  secondly,  that  when  there 
is  a  general  district  of  land  known  by  one  general  name, 
and  there  are  certain  occupiers  in  the  same  district,  each 
party  may  call  his  own  part  of  the  district  by  the  general 
name.     Here,  the  plaintiff  has  a  part  of  the  district  called 
Broadmead,  and  he  has  the  right  to  call  his  close  by  the 
name  of  Broadmead.    The  defendant  also  has  a  close  called 
Broadmead  in  the  same  district,  and  he  also  has  a  right  to 
call  his  close  by  that  name,  but  that  would  not  prevent  the 
plaintiff,  without  a  new  assignment,  from  going  into  evi- 
dence to  shew  that  the  two  closes  are  not  connected  one 
with  another.*'    Therefore  there  is  that  little  distinction  be- 
tween the  two  cases,  which,  I  think,  makes  Coohe  v.  Jack- 
son stronger  on  this  point.     What  is  the  principle,  then, 
that  is  to  be  collected  from  these  two  cases  ?  That  if  the 
plaintiff,  in  his  declaration,  gives  a  proper  and  accurate  de- 
scription of  his  close  by  name,  the  defendant  shall  not,  in 
that  case,  by  pleading  liberum  tenementum,  put  the  plain* 
tiff  to  that  inconvenience  of  the  new  assignment  which  he 
may  bring  on  himself  by  merely  pleading  that  his  close, 
without  naming  it,  in  a  particular  ville,  was  broken  and  en- 
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tered.     If  that  would  be  so,  with  regard  to  a  description         1835. 
by  name,  what  difference  in  point  of  principle  can  there  be      '^-^■n*^^^ 
if  the  plaintiff  describe  his  close  accurately  by  abuttals.  v. 

If  the  plot  of  land  in  this  case  had  been  clearly  and  pro-  Humphikt. 
perly  described  by  abuttals,  no  objection  could  have  been 
raised  against  what  has  been  done.  But  it  is  said,  that 
ibis  is  an  inaccurate  description ;  and,  undoubtedly,  look- 
ing at  the  description  by  itself,  it  is  an  incorrect  and 
insufficient  one.  But  we  must  consider  the  sufficiency  of 
the  description  as  it  stands  on  the  record,  between  the  two 
parties.  The  question  is,  whether  this  defendant  can  now 
say  that  this  description  is  incorrect.  He  says  to-day — this 
description  is  such  that  nobody  can  know  the  close  by  it — 
but  he  has  stated  on  the  record,  that  that  close,  so  de« 
scribed  in  the  declaration,  is  a  close  belonging  to  him.  He 
admits,  consequently,  on  the  face  of  the  record,  that  there 
is  a  sufficient  description  of  the  same  close. 

Then  he  brings  himself  into  precisely  the  same  situ- 
ation as  if  there  was  no  apparent  defect  in  the  decla- 
ration in  the  statement  of  the  abuttals.  If  he  brings  him- 
self into  that  situation,  all  the  consequences  follow  that 
would  have  followed  if  the  description  had  been  perfect  on 
the  face  of  it,  which,  in  my  opinion,  must  be  the  same 
when  the  description  is  by  abuttals  as  when  it  is  by  name. 
I  therefore  think  that  this  rule  must  be  discharged. 

Rule  discharged  (a). 


(c)  The  plea  of  liberum  tene- 
mentum  (which  neither  traverses, 
nor  confesses  and  avoids,  the  plain- 
tiff's  possession,)  appears  to  have 
been  allowed  formerly  in  those  cases 
only  where  it  was  nsed  as  a  common 
boFf  i.  e.  as  a  means  of  compelling 
the  plaintiff  to  specify  his  close 
either  by  name  or  by  abuttals,  when 
it  was  not  so  identified  in  the  de- 
claration. The  difiSculty  in  the 
present  case  appears  to  have  arisen 


principally  from  the  plea  of  liberum 
tenementum  being  adopted  in  a 
case  where  (except  as  against  a 
special  demurrer)  the  abuttals  were 
sufficiently  stated  in  the  declaration. 
This  improper  extension  of  the  use 
of  this  anomalous  plea  was  sought 
to  be  put  down  by  the  rules  of  the 
Upper  Bench,  made  in  1654,  by 
which  it  is  ordered  (sect  12),  that, 
*'  for  the  avoiding  of  the  common 
bar  and  new  assignment,  the  deck- 
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ration  upon  an  original  quare 
dausum  (regit  may  mention  the 
LaMPRiBRE  place  ceriainfy,  and  so  prevent  the 
vise  and  necessity  of  the  common 
bar  and  new  assignment/'  And  by 
sect.  16,  "The  common  bar  and 
new  assignment  is  to  be  forborne 
where  certainty  is  contained  in  the 
declaration  equivalent  to  a  new  as- 
signment" After  the  Restoration, 
however,  the  judges,  considering 
that  the  correction  of  these  and 
other  abuses  had  emanated  from  an 
usurped  authority,  restored,  amongst 
other  things,  the  latin  pleadings  and 
the  common  bar. 

In  a  declaration,  it  is  sufficient 
if  it  appear  that  the  plaintiff  has 
such  an  interest  in  the  subject- 
matter  of  the  complaint  as  will  en- 
title him  to  maintain  an  action. 
Thus,  in  trespass  quare  dausum 
fregit,  which  is  an  action  brought 
for  an  injury  done  to  the  postestion, 
a  description  of  the  close  in  which 
the  act  was  done,  as  the  close  of  the 
pbintiff,  is  sufficient.  So,  in  an 
action  for  an  injury  done  to  the 
freehold,  as  in  writs  of  entry  en 
nature  d'assise  (P.  33  H.  6,  fo.  14, 
pi.  5,)  or  of  entry  sur  disseisin  (2 
Saund.  30,)  the  proper  and  formal 
course  is  to  allege  that  the  plaintiff 
is  seised  ut  de  libera  tenemenlo, 
without  specifying  the  nature  of 
the  estate  of  freehold.  So,  in  co- 
venant upon  a  lease,  the  declaration 
may  begin  with  a  quod  cum  dimis- 
sisse,  {Taj/lor  v.  Needhani,  2  Taunt 
278 ;  ante,  50  (e),)  shewing  no  title 
beyond  the  implied  assertion  that 
the  lessor,  at  the  time  of  the  de- 
mise, had  a  sufficient  estate  to  en- 
able him  to  make  such  demise.  So, 
in  formedon  in  the  descender,  it  is 
sufficient  for  the  plaintiff  to  say, 
that  J.  S,  gave  the  land  to  his  an- 


cestor in '  tail,  without  directly  say- 
ing that  J.  iS.was  "  seised,  and  gave ;" 
per  Vampage  arguendo,  and  admit- 
ted by  the  Court,  M.  10  H.  6,  fo. 
21  6.  and  again  in  M.  15  H,  6, 
fo.  26  a.  The  Baron  of  Jhtdley't 
case;  Abbot  of  Beham  v.  Prior  if 
Michelfiam,  T.  34  H.  6,  fo.  48,  pi. 
14.  So,  in  an  avowry,  in  which 
the  avowant  seeks  to  recover, 
through  the  means  of  a  judgment 
of  retomo  habendo,  the  rent  or 
damages  for  which  he  might  have 
sued  in  debt  or  trespass,  (ibid.)  and 
which  is,  therefore,  said  to  be  in 
the  nature  of  a  declaration  (Co. 
Litt.  302). 

But  in  a  plea  in  bar  setting  up 
title,  and  resting  upon  matter  in  ea> 
cuse,  the  rule  is,  that  the  title  set  up 
must  be  deduced  from  a  party  seised 
in  fee.  (Abbot  of  Beham  v.  Prior 
of  Michelham,  ubi  supra). 

Though  from  analogy  to  declara^ 
tions,  no  title  need  be  set  out  in  an 
avowry,  it  has  been  held,  that  an 
avowant  for  taking  cattle  damage  fea- 
sant, cannot,  like  a  plaintiff  in  tres- 
pass, rest  his  case  upon  mere  posses- 
sion. He  is,  however,  allowed  to 
say  that  the  close  in  which  &c.  was 
his  freehold,  without  specifjring  the 
nature  of  his  estate,  ( I  Wms.  Saund. 
347  d,  n.  (()).)  This  appears,  at 
first  sight,  to  be  analogous  to  the 
pleaof  liberum  tenementum  in  tres- 
pass. But  it  should  be  remembered 
that  in  the  latter  case  the  pleader 
is  a  defendant,  justifying  a  trespass, 
not  by  matter  in  excuse,  but  by 
matter  oUitle  ;  whereas  in  the  for- 
mer case  the  avowant  is  in  the  situ- 
ation of  a  plaint ijff  in  trespass. 

It  is  observable  that  the  two 
cases  (Rickman  v.  Coie,  Cro.  Jac. 
594;  and  Anon.,  Dyer,  23  6.)  which 
the  counsel,  who  moved  for  a  new 
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tii&l  in  Cccktr.Y,  Cromp/on,  admit- 
ted to  be  authorities  against  the  ap- 
plication, were  cases  in  which  the 
defendant  had  anticipated  a  new 
assignment  by  setting  out  the  name 
0r  other  description  of  the  close  in 


his  plea  of  liberum  tenementum, 
and  that  the  decisions  in  these  cases 
proceeded  upon  this  ground,  which, 
in  the  ease  of  Cocker  y.  Crompton^ 
did  not  exist 
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Patteshall  V,  Tranter. 

.Assumpsit  on  a  warranty  of  soundness  on  the  sale  of 
a  horse.  The  cause  was  tried  before  Park,  J.,  at  Here- 
ford, when  these  facts  appeared : — The  defendant  had  sold 
the  horse  with  a  warranty  of  soundness,  it  being  at  the 
time  unsound.  Shortly  after  the  sale  the  plaintiff  disco- 
vered that  the  horse  was  unsound,  but  without  giving  no- 
tice to  the  defendant,  kept  the  horse  nine  months,  during 
which  period  he  had  given  it  physic,  and  used  other  means 
to  cure  it;  he  had  also  cut  the  horse's  tail.  The  plaintiff 
then  offered  to  return  the  horse,  which  was  refused  by  the 
defendant.  For  the  plaintiff,  it  was  insisted  that  he  was 
entitled  to  recover  the  difference  between  the  value  and  the 
price  given.  Upon  this  state  of  facts  the  learned  judge 
nonsuited  the  plaintiff.  Ludlow,  Serjt.  having,  in  the  en- 
suing term  obtained  a  rule  to  set  that  nonsuit  aside,  and  for 
a  new  trial, 

JP.  V.  Lee  now  shewed  cause.  It  must  be  admitted  that 
the  old  case  of  Fielder  v.  Star  kin  {a)  is  directly  opposed  to  the 
ruling  of  the  learned  judge;  but  it  is  questionable  whether 
that  authority  has  not  been  overruled  by  subsequent  deci- 
sions; or  whether,  supposing  that  not  to  be  the  case,  the 
Court  will  now  feel  themselves  bound  by  it.  In  Adam  v. 
Richards(b)y  it  was  held,  that  where  a  horse  is  sold  with 
an  express  warranty  of  soundness,  &c.,  accompanied  with 
a  stipulation  that  the  vendor  shall  take  the  horse  back 
:again,  and  return  the  purchase-money,  if  on  trial  (he  horse 

(fl)  1  H.  Bla.  t7.  (6)  2  H.  Bla.  573. 

VOL.  IV,  U  U 


Where  an  un- 
sound horse  is 
sold  with  a 
warranty  of 
soundness,  the 
purchaser  may 
maintain  an 
action  on  the 
warranty,  al- 
though shortly 
after  the  sale 
he  discovers 
the  unsound- 
ness, and 
without  giving 
notice  of  that 
fact  to  the 
seller,  keeps 
and  uses  the 
horse  for  nine 
months  as  his 
own,  and  dur- 
ing that  time 
administers 
physic  to  it, 
and  uses  other 
means  to  cure 
it. 
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1835.        BhofuM  be  found  to  ba^e  any  of  tbe  defects  mentknied  kk 
tbe  warranty^ — it  must  be  returned  as  soon  as  any  of'those 
«.  defects  are  discovered,  in  order  to  entitle  the  purchaser  to 

Travtbe.  maintain  an  action  on  the  warranty.  There  seems  to  be  do 
difference,  in  respect  of  the  principle  which  is  involved  in 
the  present  inquiry,  whether  the  horse  be  sold  with  an  er* 
press  warranty  only,  or  whether  it  be  sold  with  an  express 
warranty,  accompanied  by  express  stipulation  that  tbe 
vendor  shall  take  back  the  horse,  and  return  the  pur- 
chase-money, if  on  trial  the  horse  should  prove  defective; 
that  is  simply  the  legal  effect  of  the  warranty,  and,  if  so, 
Adam  v.  Richards  is 'not  to  be  distinguished  from  tbu  case. 
And  though  it  should  be  thought  that  the  cases  are  di»> 
tinguishable,  yet  it  is  difficult  to  see  how  the  later  case 
can  be  reconciled  with  the  principle  upon  which  Lord 
'fjoughborovgh  and  the  rest  of  the  Court  put  tbe  decisiott 
ib  the  earlier  case,  which  was, — that  no  length  of  time 
'dapsed  after  the  sale,  will  alter  the  nature  of  a  contract 
originally  false;  and  that  to  support  an  action  on  an  express 
warranty,  it  is  not  necessary  for  the  plaintiff  to  return  the 
borse.  The  same  observation  applies  to  the  case  of  Street 
^*  Btay{a),  in  which  it  was  held,  that  a  person  who  pur- 
chases a  horse  warranted  sound,  sells  it  again  at  a  profit, 
and  then  re-purchases  it, — cannot  on  discovery,  even  within 
a  week  afterwards,  that  the  horse  was  unsound  at  the  time 
of  theirs/  sale,  require  the  original  vendor  to  take  it  back 
again.  If  the  principle  of  law  be  that  which  is  laid  down 
by  Lord  Loughborough,  Street  v.  Blay  cannot  be  sup- 
ported, and  therefore  it  must  be  considered  as  having  over- 
ruled Fielder  v.  Starkin,  to  which  the  attention  of  the 
'Court  was  called  in  the  argument.  Parke,  J.,  in  the 
course  of  the  argument,  alluding  to  the  transactions  inter- 
mediate between  the  original  sale  and  the  returning  of  the 
borse,  says,  ''  according  to  tbe  general  rules  on  the  subject 
of  warranty,  a  vendee  is  bound  to  return  the  article  as  sobm 
-M  kediscovin  the  unsoundness ;  and  he  ought  not,  by  lel- 

(n)  S  Bam.  &  Adol.  456. 


£A8T£R  TEMd,  V  WILL.  IV. 

ting  it  out  of  his  hands,  to  delay  the  return/'  This  obser- 
vation, and  the  judgment  of  the  Court,  involve  a  contradic- 
tion of  the  principle  laid  down  in  Fielder  v.  Starkin.  So 
with  regard  to  the  case  of  goods  sold  by  sample.  Thus, 
where  a  party  bought  a  quantity  of  rice  per  sample,  ac- 
cording to  the  conditions  of  the  East  India  Company's 
siile,  to  be  put  up  at  the  next  East  India  Company's  sale,  if 
required ;  and  at  the  next  sale  it  was  put  up  by  the  defend- 
ant's order,  and  in  his  presence,  at  a  limited  price, — fresh 
samples,  inferior  in  quality  to  the  original  samples,  having 
been  previously  drawn  and  exhibited, — it  was  held  that  the 
purchaser  could  not  afterwards  repudiate  the  contract,  al- 
though, no  bidding  having  taken  place  to  the  limited  extent, 
he  had  himself  bought  in  the  rice;  Parker  v.  Palmer^a). 
There  appears  to  be  no  good  reason  for  saying  that  the 
acts  of  ownership  which  took  place  in  the  last  two  cases 
should  '*  alter  the  nature  of  a  contract  originally  false,"  any 
more  than  the  acts  of  ownership  in  Fielder  v.  Starkin  ^nd 
the  present  case.  Okell  v.  Smiih{b)  seems  plainly  to  shew 
that  length  of  time  may  affirm  a  contract  originally  false. 
[Lord  Denman,  C.  J.  Is  it  not  for  the  jury  to  say  whether, 
under  all  the  circumstances  of  the  case,  the  time  is  reason- 
able F]    It  appears  to  be  a  mixed  question  of  law  and  fact. 

Ludlowj  Serjt.  and  R,  V.  Richards^  contrd,  referred  to 
Gompertz  v.  Denton  {c),  and  to  a  case  similar  to  the  present 
which  had  been  decided  at  Gloucester.  This  action  was 
brought  for  compensation  upon  the  breach  of  the  warranty, 
not  for  the  value  of  the  horse. 

Lord  Denman,  C.J. — We  think  that  the  case  of  Fielder 
V.  Star  kin  is  not  over-ruled. 

Per  Curiam —  Rule  absoIute(c/). 

(n)  4  Barn.  &  Aid.  387.  (d)  And  see  CawpbeU  v.  Fiet' 

(6)  1  Stark.  N.  P.  C.  107.  mmg,  ante,  iii.  834. 


(c)  1  Crompt.  h  Me^s.  S07. 


V  U  2 


t     -    r. 


65i  CASES  IN  THE  KTNg's  BENCH, 

1835. 

v^/^  Brookes  t;.  Cock. 

No  copyright  C/ASE. — The  declaration  stated,  that  since  the  passing  of 
engralerof  ^^th  Geo.  3,  c.  37,  to  wit,  in  May  1834,  the  plaintiflF  was 
any  print  un-  and  still  is  the  proprietor  of  a  certain  print  which  had  been 
c.  57  unless  '  designed  and  engraved  in  Great  Britain,  and  was  and  still  is 

the  date  of  the  lawfully  entitled  to  the  sole  right  and  liberty  of  printing  and 
first  pubhca-  .     .  .  ,  .  ^      .  •         •         ^r       t 

tinn  thereof  be  reprniting  and  publishing  and  selling  the  said  print    Yet  the 

^graved  defendant,  well  knowing  &c.,  did  copy,  publish,  and  sell 

In  Case  for  divers,  to  wit,  10,000  copies  of  the  said  print,  without  the 

print*"u  is^  consent  of  the  plaintiff  and  against  his  will,  contrary  to  the 

therefore  a  form  of  the  statutes,  &c. 

bar  that  the  P\eai :  That  the  plaintiff  was  not  nor  is  lawfully  entitled 

plaiotiflf  has       ^^  jjjg  gQ|g  ,.igj,j  ^„jj  liberty  of  printing  &c.,  in  nianner  and 

not  the  sole  °  J        r  &         > 

right  of  print-    form  &c.,  by  reason  that  no  date  is  marked^  printed,  ptib- 

ing,  °^^'^y       lished,  or  engraved  on  the  said  print,  according  to  the  force 

no  date  is  en-    and  eflFect  of  the  statute,  &c.     Verification. 

grave    on     e        rp^   ^j^j^   ^j^^  ^^^   plaintiff  demurred,   and    assigned    ks 

cause  of  demurrer   that  the  defendant  had  attempted  to 
put  in  issue  a  matter  wholly  immaterial,  and  that  does  not 
nor  can  destroy  or  prejudice  the  plaintiff's  right  of  action 
in  respect  of  the  grievances  mentioned  in  the  declaration. 
Joinder  in  demurrer. 

Plait,  in  support  of  the  demurrer,  stated  that  the  question 
was,  whether  the  insertion  of  the  date  of  publication  upon 
the  print  was  a  condition  precedent  to  the  vesting  of  the  sole 
right  of  printing,  publishing,  and  selling  the  print,  given  by 
the  several  acts  (8  Geo.  2,  c.  13,(tf);  7  Geo.  3,  c.  38,(4); 
17  Geo.  3,  c.  57  (c).)      He   admitted  that  in  the  case   of 

(a)  Vide  post,  653, 654,judgment  extends  the  time  during  which  the 

of  Liltledole,  J.  copyright  is  to  last,  from  14  to  28 

(b)  The  7  Geo,3,  c.  38,  extends  years, 
the  protection  afibrded  by  8  G.  2,  (c)  The  17  Geo.  3,  c.  57,  after 
to  the  engravers  of  prints  taken  reciting  the  two  former  statutes, 
from  any  picture,  drawing,  model,  and  further  reciting  that  cliey  had 
or  sculpture,  as  if  such  prints  had  not  effectually  answered  the  pur- 
been  engraved  from  original  de-  pose  for  which  they  were  intended, 
«igns  of  such  engravers;  and  also  and  that  it  was  necessary  for  the 
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'  •        •      • 

Newton  v.  Cowie{a)  the  Court  of  Comnion  Pleas  had 
decided,  that  in  order  to  sustain  an  action  for  pirating  prints, 
the  proprietor's  name  and  the  date  of  the  publication  must 
appear  on  the  original  print :  but  he  laboured  to  shew  that 
the  decision  was  not  warranted  by  the  words  of  the  act  of 
8  Geo,  %  which,  as  far  as  related  to  the  insertion  of 
the  date  of  publication,  he  contended  to  be  directory  and 
not  descriptive.  And  further,  he  argued  that  the  provision 
in  8  Geo,  2  was  not  incorporated  in  17  Geo.  3,  c.  57,  upon 
which  this  action  was  brought. 
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Thesiger,  contr^,  was  not  called  upon  by  the  Court. 

Lord  Den  MAN,  C.  J. — It  is  not  necessary  to  say  more 
than  that  the  point  has  been  already  decided  after  great 
consideration.  The  decision  of  the  Court  of  Common 
Pleas,  I  think,  perfectly  correct. 

LiTTLEDALE,  J. — The  decision  in  Newton  v.  Cowie  is 
quite  correct.  The  words  of  the  act  of  8  Geo.  2,  are  not 
merely  directory y  but  descriptive  of  the  mode  of  publication 
which  is  to  give  the  publisher  the  benefit  of  the  act.  That  act 
says,  that  every  person  who  shall  invent  and  design  and 


eDCOuragement  of  artists  and  for 
securing  to  them  the  property  of 
and  in  their  works,  that  such 
further  provisions  should  be  made 
as  thereinafter  contained; — enacts, 
that  if  any  engraver  or  other  per- 
son shall,  within  the  time  limited 
by  the  aforesaid  acts,  or  either  of 
them,  engrave,  &c.,  or  in  any  man- 
ner copy  in  the  whole  or  in  part, 
by  varying,  adding  to,  or  diminish- 
ing from,  the  main  design ;  or  shall 
print,  reprint,  or  import  for  sale, 
or  shall  publish,  sell,  or  otherwise 
dispose  of,  any  copy  or  copies  of 
any  print  which  had  been  or  shall 
be   engraved,  etched,   drawn,   or 


designed  in  any  part  of  Great 
Britain,  without  the  express  con- 
sent of  the  proprietor  thereof 
first  had  and  obtained  in  writing 
signed  by  him  with  his  own  hand, 
in  the  presence  of  and  attested  by 
two  or  more  credible  witnesses, 
then  every  such  proprietor  shall 
and  may,  by  and  in  a  penal  action 
upon  the  case  to  be  brought  against 
the  person  so  offending,  recover 
such  damages  as  a  jury  may  upon 
the  trial  of  such  action,  or  on  the 
execution  of  a  writ  of  inquiry 
thereon,  give  or  assess,  together 
with  double  costs  of  suit, 
(a)  4  Bingh.  234. 


Brookes 
Ccick. 
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engrave.  See.,  any  print  or  prints,  shall  have  the  sole  right 
and  liberty  of  printing  and  re-printing  the  same  for  fourteen 
years,  to  commence  from  the  day  of  the  first  publishing 
thereof,  which  shall  be  truly  engraved  with  the  name  of  the 
proprietor  on  each  plate,  and  printed  on  every  such  print  or 
prints.  This  act  having  given  a  remedy  in  case  of  piracy, 
by  an  action  for  certain  penalties  which  are  by  that  act 
imposed,  the  17  Geo.  3,  c.  57,  gives  the  proprietor  a 
further  remedy  by  a  general  actionybr  damages.  The  sub- 
ject matter  to  which  the  two  statutes  apply  is  the  saniie. 
The  defendant  is  entitled  to  our  judgment. 


Patteson,  J.  and  Colbbidge,  J.  concurred. 


Judgment  for  the  defendant. 


In  an  action 
on  a  bill  of 
exchange,  by 
indorsee 
against  draw- 
er, evidence 
was  given  of 
a  conversation 
oetween  the 


Braithwaite  v.  Coleman. 

Assumpsit.  The  declaration  contained  a  count  on  a 
bill  of  exchange  drawn  by  the  defendant  and  indorsed  to 
the  plaintiff, — a  count  on  a  guarantee, — and  the  comtnon 
money  counts.  Pleas  :  first,  non-assumpsit ;  and  secondly, 
a  set-off  on  a  bill  of  exchange  for  100/.,  drawn  by  the  de- 
fendant, payable  to  his  own  order,  and  accepted  by  the 

?£1n  which  plaintiff-  At  the  trial  before  Lord  Lyndhurst,  C.  B.,  at  the 
the  defendant    Hertford  spring  assizes,  1834,  the  only  proof  of  notice  of 

aUiision  to  the  dishonour  of  the  bill  mentioned  in  the  declaration,  was  a 

action,  that  he 

had  several  defences — that  the  plaintiff  bad  nut  sent  the  letter  to  him  in  time.  This 
having  been  left  to  the  jury,  after  ohjection,  as  e  videnre  of  due  notice  <»f  dishonunr,  and 
the  jury  having  found  a  verdict  for  ihe  plaintiff, — it  was  held,  by  LUt/edfile^J.,  Pntfe^ 
ton,  J.,  and  Coleridge,  J .^  (Lord  Denman,  C.  J.,  disseiitieiiie,)  that  the  iury  were  not 
warranted  in  presuming  that  the  plaintiff  hud  given  due  notice. 

A  defendant  can  set  off  those  debts  only  which  were  due  to  him  from  the  plaintiff  at 
the  time  of  action  hroiii>ht,  h»  well  as  at  the  time  of  plea  pleaded. 

A  plea  of  a  set-ofTon  a  bill  of  exchange,  payable  to  the  order  of  the  defendant  and 
accepted  by  the  plaintiff,  is  not  supported  by  evidence  of  a  bill  answering  tn  the 
description  in  the  plea,  which  at  the  time  of  action  brought  was  in  the  hands  of  a  third 
|Murty,  although  before  plea  pleaded  the  bill  had  got  back  to  the  hands  of  the  defendant* 


BEAlTHW4lTt 


£AST£R  TERM,  V  WILL.  IV.  656 

ooQversation  between  the  defendant  and  one  Dagley,  to  i835» 
whom  the  defendant  had  said  that  he  had  several  grQunds 
of  defence,  one  of  which  was^  that  Braiihwaite  (the  plain- 
tiff) had  not  sent  the  letter  to  him  in  time, — by  which  Colemam. 
Dagley  understood  that  a  letter,  containing  notice  of  the 
dishonour  of  the  bill,  had  been  sent  by  the  plaintiff  too  late. 
It  was  objected,  on  the  part  of  the  defendant,  that  this  was 
no  evidence  of  notice,  because,  if  it  proved  anything,  it  was 
(hat  the  notice  had  not  been  given  in  time.  The  learned 
chief  baron  was  of  opinion  that  it  was  evidence  for  the  jury 
to  consider  whether  notice  had  been  given  in  due  time. 
The  defendant  tendered  in  evidence,  in  support  of  his  plea 
of  set-off,  a  bill  of  exchange  for  100/.  This  bill  had  been 
indorsed  to,  and  at  the  time  of  the  commencement  of  the 
action  was  in  the  hands  of,  a  third  party,  who  had  com- 
menced an  action  upon  it  against  the  plaintiff;  but  at  the 
time  of  the  trial,  and  before  plea  pleaded,  the  bill  had  got 
back  into  the  hands  of  the  defendant.  This  bill  the  lord 
chief  baron  refused  .to  receive  in  evidence,  saying  that  the 
plea  would  not  be  proved,  since  the  allegation  in  the  plea 
was,  that  before  and  at  the  time  of  the  action  brought  the 
plaintiff  was  indebted  to  the  defendant  upon  a  bill  of 
exchange;  but  his  lordship  gave  the  defendant  leave  to 
move  to  enter  a  nonsuit  upon  this  point.  The  jury  found 
a  verdict  for  the  plaintiff.  In  Easter  term  last,  Ptatt  ap^ 
plied  for  a  rule  nisi  for  a  nonsuit  or  for  a  new  trial,  on  the 
grounds  that  there  was  no  proof  of  notice  of  dishonour,  and 
that  the  evidence  of  the  bill  of  exchange  for  100/.  was  im- 
properly rejected.  With  respect  to  the  latter  point  he  con- 
tended, that  when  the  defendant  again  got  possession  of  the 
bill  of  exchange,  he  was  remitted  to  his  former  right  of 
action.  The  Court  {a)  granted  him  a  rule  nisi  for  a  new 
trial  on  the  first  point,  and  refused  the  rule  nisi  for  a  non* 
suit  on  the  seeofid  point.  Against  the  rule  nisi  for  a  new 
trial, 

(a)  Lord  Deiiman,  C.  J.,  LUttedalCf  J.,  and  Parke,  J. 
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1835.  Channel  {Yf'ith  whom  was  Thesiger)  now  shewed  cause^u 

^"^^^^^      The  question  was  left  to  the  jury  to  say  whether  they  were 

BAiTuwAi      gatigfigd  tjjat  due  notice  had  been  given.     The  questioa 

CoLEMAir.-     therefore  now  is,  whether  there  was  atiy  evidence  to  go  to 

the  jury.     The  defendant  says  he  has  several  defences,  the 

first  of  which  is  that  the  plaintiff  did  not  send  the  letter  Uy 

him  in  time.    This  shews  that  the  plaintiff  had  sent  $omc 

letter,  and  that  the  plaintiff  had  given  $ome  notice.     The 

postmark  on  the  letter  would  have  shewn  whether  it  wa& 

sent  in  time  or  not ;  but  the  defendant  does  not  produce 

the  letter,  which  is  in   his  possession.     As  against  him 

therefore  it  is  but  reasonable  to  infer  that  the  letter  wa» 

sent  in  time. 

Piatt  and  Wallinger,  in  support  of  the  rule.  No  evi- 
dence was  given  that  the  letter  spoken  of  was  sent  by  the 
post.  All  the  evidence  was  an  admission  by  the  defendant 
that  some  letter  was  sent,  which  had  not  been  sent  in  due 
time.  The  whole  of  an  admission  must  be  taken  together^ 
Handle  v.  Blackburn  (a).  Supposing  therefore  that  what 
the  defendant  said  amounted  to  a  statement  that  he  had 
received  notice,  it  at  the  same  time  expressly  negatived  the 
receipt  of  due  notice.  There  was  not  therefore  any  evi- 
dence whence  the  jury  could  infer  that  due  notice  had  beea 
given.  Suppose  the  defendant  had  said  to  the  plaintiff — 
"  You  sent  your  notice  on  the  28th  of  November;" — could 
it  be  inferred  from  this  that  the  notice  had  been  sent  on  the 
26th  ?  Lawson  v.  Sherwood  {b)  goes  furtlier  than  this  case. 
That  was  an  action  by  the  indorsee  against  the  indorser: — A 
witness  stated  that  two  or  three  days  after  the  dishonour  of 
the  bill,  notice  was  given  by  letter  to  the  defendant ;  notice 
in  two  days  being  in  time,  but  notice  on  the  third  too  late. 
Lord  Ellenborough  held  that  it  could  not  be  left  as  a  ques« 
tion  to  the  jury  whether  notice  was  given  in  time,  although 
the  defendant  had  had  notice  to  produce  the  letter.     [Lord 

(«)  5  Taunt.  245.  (h)  1  Stark.  N.  P.  C.  314. 
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Denman,  C.  J.    lo  that  case  the  question  arose  upon  the 

statement  of  the  plaintiff^s  witnesses :  here,  it  arises  from 
1  c  X      J  r     1       1  Braithwaitk 

the  assertion  of  the  oejenaant.\  v. 

Coleman* 

Lord  Denman^  C.J. — ^The  statement  of  the  defendant 
ought  certainly  to  be  taken  altogether.  But  the  jury  were, 
in,  my  opinion,  warranted,  if  they  disbelieved  that  part  of 
his  statement  (a)  which  related  to  the  time  of  sending  the 
notice,  in  rejecting  it  as  untrue. 

Little  DALE,  J. — I  confess  that  it  seems  to  me  that  the 
jury  were  not  warranted  in  finding  that  the  notice  had  been 
9ent  in  due  time. 

Patteson,  J. — I  think  this  evidence  is  not  proof  of  due 
notice.  It  does  not  appear  that  the  defendant  had  the 
means  of  producing  the  letter.  Suppose  it  was  dated  ii| 
time,  and  sent  too  late  by  a  private  hand  : — if  the  defendant 
in  that  case. had  produced  the  letter,  dated  at  the  proper 
time,  he  would  have  destroyed  his  own  defence. 

Coleridge,  J. — The  whole  statement  must  go  to  the 
jury.  But  then,  are  they  justified  in  presuming  from  that 
statement  that  the  notice  was  sent  in  due  time?  It  seems 
to  me  that  this  evidence  did  not  warrant  the  jury  in  finding 
that  the  notice  was  sent  in  due  time. 

Rule  absolute  for  a  new  trial  (6). 

(a)  And  see  Berman  v.  Wood-  (^)  A  stet  processas  was  subeer 

bridge,  2  Dougl.  788«  quently  entered  by  consent. 
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Thackeb  t7,  Wilson. 

Art  adminii'  ASSUMPSIT  for  5?/.  3s.  6d.,  claimed  as  the  moiety  of 
iratoTf  who  as  ^  .     .,  i-  n  i      j- 

such  receives    the  expenses  of  biiildmg  a  party-wall,  pursuant  to  tbe  direc- 

theiropn»ved    ^j^,  ^f  ^^^  Building  Act  (14  Geo.  3,  c.  78,)  between  a 
rents  of  a  ...  ... 

bouse  in  the     house  of  the  plaintiff^  in  London,  and  an  adjoining  house, 

fhtiTi^wJ't^  of  which  the  defendant  was  alleged  to  be  the  *'  owner,  and 
nant  in  pos-  entitled  to  the  improved  rents."  Pleas :  first,  non  assump- 
liable  under     '^^  9  secondly,  that  the  defendant,  for  a  long  time  before  and 

s.  41  of  the      m  iii^  tJme  of  making  the  supposed  promise,  had  been  and 

Building  Act  ...  />    t  1       ^  -^T     I 

(14  Geo,  3,       was  admmistrator  of  the  goods  of  one  iSewoerfy,  an  mtes- 

^eid^f  ^°ih*  '•*®»  ^'^^^  before  and  at  the  time  of  pulling  down  and 
moietjr,  or  rebuilding  the  party-wall,  and  until  the  making  of  the  sup- 
tional'part^of  P®*®**  promise,  the  defendant  ivas  such  cntrner  of  and  entitled 
the  eipense  of  fQ  (he  improved  rent  of  the  said  messuage  mentioned  in  tha 
pait^-wall,       declaration,  as  administrator  as  aforesaid,  and  in  right  of 

erected  by  the  fJewberry,  deceased,  under  a(n  itidenture,  dated  e5tb  March, 
owner  of  the  f  m   ^  •      •     •  • . 

adjoining  1818,  whereby  T.  C,  demised  the  said  messuage  to  Neu>- 

ance  oAh'e  ^'''^  ^^^  *  ^^^  y®^  unexpired,  and  an  underlease  of  2]8t 

act.  June,  1827,  whereby  Newberry  demised  the  same  to  one 

these  expenses  ^^'sworth  for  a  term  yet  unexpired,  at  certain  rents.     That 

are  in  the  na-  in  E.  T.  11  Geo.  4,  one  Wilson,  after  the  death  of  Newberry 

upon  the  im-  ^^^   before   the  pulling  down  of  the  wall,  brought  Debt 

proved  rent;  ggainst  the  defendant,  as  administrator,  for  'i700/.  due  to 
and  that  there-   ^  '  ' 

fore,  to  the        Wilson  from  Newberry,  and  recovered  against  the  defendant, 

!f^L?°L'"*^^  as  such  administrator,  his  said  debt  of  2700/.,  and  also 
moiety,  or  '  ' 

other  propor-  4/.  5s.  for  damages  and  costs,  to  be  levied  of  the  goods  &c. 
the  rent  is'not  ^^  Newberry,  if  sufficient,  and  if  not,  then  the  costs  to  be 

jiue^iinthe  levied  of  the  proper  goods  &c.  of  the  defendant;  which 
hands  of  the      .    ,  ,,,...  r         -         ,  • 

adinioistrator.  judgment  so  had  and  obtained  was  for  a  just  debt  owing  to 

Wilson   from   Newberry,  and   still   remains   in   full   force. 

The  plea  then  states  that  the  sum  of  2700/.  was  still  due  to 

Wilson,  and  that  the  defendant  had  fully  administered  except 

to  the  value  of  10/.,  and  that  he  has  not  nor  had  at  the  time 

of  the  said  pulling  down,  or  at  the  commencement  of  the 

suit  or  sincei  any  goods  &c.  of  Newberry  in  his  hands  to 
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be  administered,  except  as  aforesaid,  which  are  not  suflS- 
cient  to  satisfy  the  debt  due  and  owing  on  the  judgment, 
and  which  are  subject  and  liable  to  satisfy  the  same. 
Verification,  and  prayer  of  judgment.  Replication,  to  the 
second  plea,  that  the  said  improved  rent  was  and  is  210/. 
a  year,  payable  by  virtue  of  the  underlease  mentioned  in 
the  plea,  and  that  the  same  was  of  such  vatue  above  all 
charges,  that  the  defendant  could  and  might,  and  ought  to 
have  paid  and  satisfied  the  plaintiff  the  sum  of  money  men- 
tioned in  the  declaration.  Verification,  &c. 
General  demurrer,  and  joinder. 

Cowling,  in  support  of  the  demurrer.  Sect.  41  of  the 
Buildmg  Act  (a)  makes  the  owner  %0ho  shall  be  entitled  to 
the  improved  rent  of  the  adjoining  house  liable  to  pay  a 
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(a)  14  Geo.  9,  t.  78,  which 
enacts,  in  sect.  41,  that  the  per- 
son at  whose  eipense  any  party- 
wall  shall  be  built  agreeably  to 
the  directions  of  that  act,  thall  be 
rtbnbuned  ty  the  owner  who  ihtdl 
be  eniUied  to  the  improved  rent  of 
the  adjoining  building  or  ground, 
and  who  shall  at  any  time  make 
use  of  such  party-wall, — «  part  of 
the  expense  of  building  the  same 
in  the  proportion  after- mentioned, 
that  is  to  sny — If  the  adjoining 
building  then  erected  or  thereafter 
to  be  erected  be  of  the  same  rate 
or  class  of  buildings,  or  superior 
to  the  building  belonging  to  the 
person  at  whose  expense  the  par- 
ty-wall was  built,  then  the  owner 
or  orcifpier  of  such  adjoining  build- 
ing or  ground  shall  pay  one  moiety 
of  the  expense  of  building  so  much 
of  the  said  party-wall  as  such 
owner  or  occupier  shall  make  use 
of ;  and  if  the  adjoining  building 
be  of  an  inferior  class,  then  the 
or  occupier  of  such  adjoining 


boildiflg  or  grotiod  shall  pay  a  moi- 
ety of  the  expense  of  building  a 
party- wall  of  the  thickness  required 
for  his  building,  and  of  the  height 
and  breadth  of  so  fnoch  thereof 
as  such  owner  or  occupier  shall 
make  use  of.  And  until  such  moiety 
or  other  proportional  part  of  the 
expenu  of  building  such  party-wall 
be  so  paidf  the  tale  property  ttfsuch 
party-waUfOnd  of  the  whole  ground 
whereon  it  stands^  shall  be  zested 
entirely  in  the  person  at  whose  er- 
pense  the  same  shall  be  built, — And 
that  within  ten  days  after  such 
party- wall  shall  be  so  built,  or  as 
soon  after  as  conveniently  may 
be,  such  first  builder  shall  leave 
at  such  adjoining  house  or  build- 
ing a  true  account  in  writing  of 
the  number  of  rods  in  such  party- 
wall  for  which  the  owner  of  such 
adjoining  building  or  ground  shall 
be  liable  to  pay,  and  also  an  ac- 
count of  the  expenses;  whereupon 
it  shall  be  Umfulfor  the  tenant  or 
ocaqner  of  tuck  adfoining  house  or 
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Thacker 
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Wilson. 


CASES  IN  THE  KING  S  BENCH, 

^rt  of  the  expense  of  building  a  party-wall  under  that  act. 
The  defendant  being  an  administrator  only,  is  not  an  owner 
of  the  improved  rent,  within  the  act,  so  as  to  be  liable;  or, 
if  he  is  liabie,  he  is  so  only  as  administrator,  and  therefore 
the  want  of  assets  is  a  defence. 

I.  An  administrator  cannot  be  an  "  owner*'  within  the 
act ;  for  "  owner"  must  mean  "  owner  in  his  own  right." 
The  acts  relating  to  costs  have  always  been  held  not  to 
apply  to  executors  and  administrators,  although  the  words 
in  those  statutes  are  quite  as  large  as  those  which  are  used 
here.  The  plaintiff  has  a  good  lien  on  the  wall ;  for  one  of 
the  remedies  is,  that  the  6rst  builder  of  the  party-wall  shall 
have  the  property  in  the  whole  wall  and  the  ground  on 
which  it  stands,  vested  in  him  until  the  owner  of  the  adjoin- 
ing property  pays  his  proportion  of  the  expenses.  He  has 
also  a  remedy  against  the  tenant,  whom  he  may  compel  to 
pay  such  expenses,  and  who  may  deduct  the  same  out  of 
his  rent. 

IL  If  liable,  he  is  so  as  administrator  only ;  and  there- 
fore if  there  is  another  creditor  of  a  higher  degree  than  the 
first  builder  of  the  party-wall,  the  debt  of  such  other  cre- 
ditor must  first  be  discharged  by  the  defendant.  It  appears 
that  there  is  in  this  case  a  judgment  debt,  to  discharge 
which  the  defendant  has  no  assets ;  whereas  this  is  only  a 
simple  contract  debt,  as  appears  sufficiently  by  the  form  of 
the  action,  which  is  in  assumpsit.  It  may  perhaps  be  con- 
tended that  the  defendant,  being  in  the  receipt  of  the  im- 
proved rent,  is  liable  as  assignee.  But  there  has  never 
been  any  possession  of  the  house  by  the  defendant ;  and  in 
such  case  only  can  he  be  liable  as  assignee.  The  course 
which  the  plaintiff  ought  to  have  pursued  is  that  of  requiring 


building  to  pay  one  moiety  or  such 
proportional  part  as  aforesaid  to 
such  first  builder, — and  to  deduct 
the  tame  out  of  the  rent  which 
shall  become  due  from  him  to 
such  owner  under  whom  he  holds 
the  same,  until  he  shall  be  reim- 


bursed. And  in  case  the  same 
shall  not  be  paid  within  twenty- 
one  days  after  demand,  then  it 
may  be  recovered  from  such 
owner  h)*  action  of  debt  or  on  the 
case. 
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the  tenant  to  pay  the  proportional  part  of  the  expenses  of 
building  this  party-wall;  and  then  the  tenant  might  have 
deducted  the  amount  from  '  his  rent.  If  the  defendant 
receives  the  whole  rent  from  the  tenant,  and  pays  the  plain- 
tiff's demand,  the  amount  must  come  out  of  his  own 
pocket.    As  administrator,  he  cannot  pay  it ;  for  as  soon  as 

'he  receives  the  rent  from  the  tenant,  it  becomes  assets,  out 
of  which  he  is  bound  first  to  pay  the  creditors  of  the  highest 
degree.     The  late  case  of  Tremeere  v.  Morison  (a)  may  be 

'relied  on  contrd.  There  it  was  held,  that  an  administrator 
M'ho  \\2iS  occupied  premises  demised  to  the  intestate,  cannot, 

'in  Covenant  for  rent  and  taxes  and  for  non-repair,  plead  that 
the  premises  yield  no  profit.  That  case  is  distinguishable 
from  the  present  on  two  grounds;    first,  there  has  been 

'  here  no  occupation  by  the  administrator ;  and  secondly,  this 
is  not  a  case  of  landlord  and  tenant,  as  that  was.  The 
administrator  can,  in  a  case  like  the  present,  be  liable  only 
as  such,  and  as  such  he  is  liable  only  where  there  are 
assets. 
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Holt,  control.  The  plea  is  bad,  in  that  it  does  not  state 
that  the  improved  rent  of  the  premises,  after  payment  of 
the  rent  due  to  the  superior  landlord,  is  of  no  value,  or  of 
insufficient  value,  or  of  any  value.  The  defendant,  as  ad- 
ministrator, is  liable  to  the  extent  of  the  value  of  the 
improved  rent,  after  payment  of  the  rent  due  to  the  supe- 
rior landlord.  He  should  therefore  have  stated  in  his  plea 
what  the  value  of  that  rent  was,  or  that  it  was  of  no  value. 
The  defendant,  receiving  the  rent  from  the  tenant  in  pos- 

'  session,  is  owner  of  the  improved  rent  within  the  meaning  of 
sect.  42  of  the  Building  Act.  He  admits  that  he  is  owner 
df  the  improved  rent,  but  says  that  he  is  so  only  as  adminis- 
trator.    There  is  no  ground  for  supposing  that  executors 

'  and  administrators  are  excepted  out  of  this  enactment. 
There  is  no  positive,  nor  is  there  ^ny  implied  exception. 


(o)  1  fiiogh.  N.  S.  89. 
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The  object  of<the  legislature  ws^  toxaat  the  lUbility  to  paj 
the  moiety  of  this  ei^peiises  of  buildiog  a  p^rty-wall  in  a 
manner  upon  the  improved  rent  itself.  The  owner  of  the 
improved  rent  is  liable^  and  the  tenant  is  authorized  to  pay 
ithe  amount  duq,  and  to  deduct  it  out  of  his  rent.  If  the 
defendant  couid  shew  ,tbat  the  improved  rent  was  of  no 
value,  that  might  be  a  defence.;  but  to  the  extent  of  the 
value  of  the  improved  rent  he  is  clearly  liable  as  aasignee. 
Rubery  v.  Stevens  (a),  Tremeere  v.  Morison  (6),  are  strong 
authorities  for  the  piaintiiF.  [Patteson,  J.  Those  are  cases 
of  landlord  and  tenant.]  In  the  latter  case  the  action  was 
not  only  for  rent,  but  also  for  repairs^  which  are  cl<)selj 
analogous  to  the  claim  in  the  present  case. 


Cowling  in  reply.     The  act  does  not  say  that  the. ret^per 
of  the  improved  rent  shall  be  liable,  but  the  "owner,'* 
which  means  *'  owner  in  his  own  right."    This  defendant 
receives  the  rent  merely  as  a  channel  to  distribute. to  other 
persons.     The  plaintiff  should  have  been  satisfied    with 
his  lien  on  the  wall,  or  have  called  upon  the  tenant  to  pay 
his  demand  ;  for  then  no  hardship  would  have  been  in- 
flicted on  the  defendant.    The  moment  that  the  defendant 
receives  the  rent  it  becomes  his  duty  to  distribute  it  to  the 
intestate's  creditors.    [Littledale,J.  Is  not  this  in  the  nature 
of  a  lien  upon  the  lease,  so  that  the  rent  would  not  be 
necessarily  liable  to  be  distributed  ?]     The  act  does  not 
give  a  lien  upon  the  improved  rent.     [Littledale,  J.  It  is 
very  reasonable  that  there  should  be  a  lien.     Patteson.  J. 
I  see  that  the  act  does  not  make  the  tenant  liable.     It  only 
says  that  he  may  pay  and  deduct  from  his  rent«     If  he 
does  not  pay,  then  the  owner  of  the  improved  rent  is  liable 
to  an  action.     If  the  tenant  does  pay,  he  may  gqt  the 
mmount  from  his  landlord  by  deducting  it  from  his  rent ;  so 
that  if  there  be  several  intermediate  landlords  between  the 
tenant  in  possession  and  the  owner  of  the  improved  rent, 

(a)   Ante,  vol.  i.   189,  and  A         (b)  Supri,  661. 
Bam.  h  Adol.  S41. 
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each  in  his  lurnmay  deduct  it  until  at  last  the  owner  of  the 
improved  rent  is  compelled  to  pay  it.  I  do  not  see  what 
difference  there  can  be  between  the  defendant's  paying 
these  expenses  at  onoe  as  owner  of  the  improved  rent,  and 
his  paying  them  indirectly  by  means  of  .a  deduction  from 
the  rent.] 

Lord  Dbnman,  C.  J. — I  am  of  opinion  that  the  de- 
fendant is,  within  the  meaning  of  the  act  of  parliament,  an 
"  owner  entitled  to  the  improved  rent/'  and  that  therefore 
he  is  liable  to  be  sued  for  the  moiety  of  the  expenses  of 
making  this  party-wall*  I  do  not  think  that  he  will  be 
liable  to  the  judgment  creditor  for  the  amount  of  the  rent, 
for  the  rent  which  he  is  bound  to  pay  him  is  the  rent  after 
the  deductions  to  which  that  rent  is  liable. 
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LiTTLEDALE,  J.— The  plea  is  defective.  The  defend- 
ant does  not  distinctiv  denv  that  he  is  the  owner  of  the 
improved  rents,  nor  does  he  state  any  facts  which  went  to 
shew  that  he  is  not  liable  as  owner;  but  he  stands  only 
upon  his  being  owner  as  administrator.  That,  I  think^  makes 
no  difference  at  all.  But  then  the  defendant  savs  that 
since  the  death  of  Newberry,  judgment  has  been  recovered 
against  him,  and  that  the  assets  are  liable  to  the  payment  of 
the  judgment  debt  first.  Of  that  there  is  no  doubt;  but 
I  much  question  whether  a  portion  of  the  rent  equal  to  the 
amount  of  the  plaintiff's  claim  would  be  assets.  The  ex- 
penses of  making  the  party-wall  are  a  necessary  charge  upon 
the  rent,  and  although  the  act  gives  no  express  lien  upon  the 
rent,  it  is  very  reasonable  that  these  expenses  should  be 
considered  as  such. 

Patteson,  J. — It  is  quite  clear  that  if  Newberry  had 
been  alive  he  would  have  been  the  owner  of  the  improved 
rent  (a),  and  I  think  it  is  equally  clear  that  his  administra- 

(a)  And  see  Southall  v.   Led-      WilUanu  v.  Pocklington,  9  Bani. 
beUer,  3  T.  R.  458;  ftarrtit  v.      &  Adul.  878. 
Duke  of  Bedford^  8  T.  R.  609; 
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such  time  may  have  remained  under  one  or  ihoffe  ctf 
disabilities  during  the  whole  of  such  forty  yearg,  or  at 
though  the  term  of  ten  years,  from  the  time  at  which  he 
shall  have  ceased  to  be  under  any  such  disabilityi  ot  htve 
diedj  shall  not  have  expired."  It  wis  objected  that  the 
f>lsiintiff's  right  to  recover  was  barred  by  the  17tb  section 
of  the  act.     To  this  objection  there  are  two  answcrt:— ^ 

First,  th6  possession  of  the  defendant,  hi  he  did  not  give 
evidence  to  the  contrary,  ilitist  be  presumed  to  be  rights 
fiil(fl);  aiid  if  rightful^  then  as  M  fine  haid  been  levi«l,  it 
must  be  in  accordance  with,  and  not  advefsfe  to,  the  tide  of 
th^  plaidtifi^.  If  the  defendant's  possession  was  not  dd^ 
verse,  then  the  pldtitiff  Was  entitled  to  recover,  his  aetiofi 
being  brought  within  five  years  after  the  passing  of  the  act, 
nnder  the  provision  of  the  15th  section,  which  enacts,  that 
ivhere  the  pbssession  is  not  adverse  at  the  time  of  passing 
6f  the  ict,  the  right  shall  not  be  barbed  until  the  end  of 
Ave  years  afterwards.  Here  it  is  clear  the  poslfessidti  wis 
Hbt  Adverse.  It  is  tnie  that  mere  possessidn  for  twetitj^ 
years  is  strong  pi'esumptlv^  evidence  of  a  seisin  in  fee;  bat 
thilt  is  only  where  tio  other  title  appeflrs.  Here  evidence 
wfts  given  of  the  seisin  of  Whitworth  in  1772^  and  of  bis 
will,  and  the  possession  of  Mr.  and  Mrs.  Corby  ubder  that 
will.  The  defendant's  mere  possession,  therefor^,  could 
tot  livail  him.  It  is  to  be  presumed  that  the  defetidadt's 
possession  was  rightful;  Hall  v.  Doe{b),  Doe  v.  Hull(c\ 
Doe  V.  Pike{d),  Doe  v.  Harborough(e);  and  being  rightful^ 
was  not  adverse  to  the  title  of  the  lessor  of  the  plaintiff. 

Secbndly.  The  lessor  of  the  plaintiff  acquired  a  new 
tight  on  the  death  of  his  father  in  1832,  and  could,  by  the 
5th  sectiob  of  the  act,  maintain  the  action.  That  section 
pi*ovideS  *'  that  a  right  to  bring  action  to  recover  any  land 
shall  be  deemed  to  have  first  accrued  in  respect  of  an 
estate  or  interest  in  reversion,  at  the  time  at  which  the  same 


(a)  Vide  Reading  v.  Rawitemef 
8  Lord  Rajm.  829. 
(6)  5  Barn.  &  Alders.  687. 


(c)  2  Dowl.  &  Rjl.  3a 
{d)  AntCj  i.  385. 
(f)  Ante,  i.  422. 
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shall  have  become  an  estate  or  interest  in  possessioiii  fagr^       ia86«: 

the  deterlnination  of  any  estate  in  respect  of  which  such      ^^ 

lands  shall  be  heM^  notwithstanding  the  person  claimiog  v. 

siich  land^  or  some  person  through  whom  he  claimSf  shall     Bbaxsov# 

at  liny  tini6|  previous];  to  the  creation  of  the  estate  which 

shall  have  determined,  have  been  in  possession  or  receipt 

of  the  profit  of  such  laiid/'    The  busbatid  and  wife^in  this 

case^  were  iti  possession,  and  had  a  son,  the  lessor  of  the 

plaintiff.    The  husband,  upon  the  death  of  the  wife,  there- 

fore,  became  tenant  by  the  curtesy,  and  his  estate  did  dot 

expire  until  his  death  in  1832.    The  lessor  of  the  phuntiff 

until  that  period  was  only  entitled  to  a  reversion,  and  on 

his  father's  death  it  vested  in  possession.    By  the  £th  8eo« 

tioo,  therefore,  the  action  is  maintai&able« 

Cur.  advi  nrnU* 

I#ord  Dei^MAn,  C.  J.,  in  the  course  of  the  term,  deli- 
vered the  judgment  of  the  Court  as  follows: — 

The  fact  being  clear,  th&t  Wlthiti  the  terms  of  the  S  &  4 
Will.  4,  c.  27,  s.  3,  the  plaintiff's  mother  was  dispossessed^ 
or  discontinued  the  possession  or  receipt  of  the  rents 
above  forty  years  before  the  action  brought,  the  action  is 
clearly  barred  by  section  17.  Some  argument  was  raised 
on  the  question  whether  the  possession  was  adverse  or  not; 
but  the  terms  of  that  clause  are  unequivocal,  and  one  of 
its  objects  was  to  avoid  the  necessity  of  inquiring  into  facta 
of  so  ancient  a  date. 

If  the  person  actually  in  possession  could  be  shewn  to  First  paint* 
have  held  under  the  party  through  whom  the  plaintitf 
claims,  the  possession  of  the  former  might  be  regarded  as 
the  possession  of  the  latter,  but  in  this  case  there  was  not 
a  single  fact  from  which  such  an  inference  could  be  drawn. 
On  the  contrary,  the  departure  of  the  former  possessors  to 
a  distance,  without  appearing  to  have  received  any  rent,  or 
made  any  demand,  is  the  strongest  evidence  of  their  in- 
tending to  abandon  at  once  all  occupation  and  all  claitu  of 
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ownership;  and  as  the  title  of  the  plaintiff's  ancestor  rested 
on  no  documents,  except  the  will  of  the  former  husband, 
but  was  merely  evidenced  by  possession  at  an  early  period, 
that  ancestor's  entire  desertion  of  the  premises  for  so  long 
a  time  goes  far  to  shew  a  consciousness  that  the  anterior 
occupation  was  without  title. 
Second  point.       It  is  true  that  if  Mrs.  Corbj/  was  the.  owner,  her  husband 

was  tenant  by  the  curtesy,  and  their  son's  right  of  posses- 
sion did  not  accrue  till  after  his.father's  death;  but  this  fur- 
nishes no  answer  to  the  positive  enactment  of  limitation  in 
the  17th  clause. 

It  is  true,  also,  that  in  the  cases,  cited  at  .the  .bar,  this 
Court  shewed  a  strong  indisposition  to  presume  a  posses- 
sion adverse  which  might  be  lawful  consistently  with  .the 
facts  found.  Of  these  cases  no  more  need  be  said  on  the 
present  occasion  than  that  they  were  not  brought  within 
the  late  statute. 

Rule  refused. 


Roper  v.  Holland. 

A.,  seised  of  ASSUMPSIT.  The  declaration  contained  a  count  on  an 
to'pay'the  net  account  Stated.     Plea:  non  assumpsit.    i\t  the  trial  before 

rents  to  B.,  Patteson,  J.,  at  the  Worcester  Spring  assizes,  18S4,  the 
receives  27/.         ,   .     .^,  1        .       1  • 

rent,  and  pays  plamtiti  s  case  appeared  to  be  this : — 

10/.  into  a  ^  house  and  farm  had  been  conveyed  to  the  defendant, 

bank,  with  di-  ,  -^  ' 

rections  for  it  in  trust  that  he,  out  of  the  rents,  would  pay  Mrs.  Roper, 
B^nti  ^  '  "^^^^  ^f  ^'^^  plaintiff,  100/.  a  year,  and  after  paying  for  ne- 
giving  a  receipt  cessary  repairs  to  the  premises,  would   pay  over  the  re- 

for  27/  * 

Held,  that  this  sidue,  if  any,  to  the  plaintiff.     The  defendant  entered  into 

is  evidence  of   possession  and  let  the  premises,  and  in  one  half  year  re- 

an  acknow-  .      .        ,   ^  ^ 

ledgment  of      ceived  77/.  for  rent.     Out  of  this  he  paid  Mrs.  Roper  50/. 

uiwn^wh^ch  k  ^"^  having  paid  for  some  repairs,  he  paid  into  a  bank  10/., 

may  maintain  with  directions  to  a  clerk  there  to  pay  it  to  the  plaintiff, 
an  action  upon 

an  account  stated: — Held,  also,  that  A,  is  precluded  from  shewing  that  at  the  timOrOf 
the  acknowledgment  no  balance  of  rent  was  in  fact  due. 
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upon  his  giving  a  receipt  for  £7/.  The  defendant's  coun- 
sel contended  that  the  defendant,  being  a  trustee,- could 
not  be  sued  unless  upon  an  account  stated  tvith  the  plain' 
tiff^  and  that  there  was  no  evidence  whatever  of  an  accdunt 
stated.  The  learned  judge,  however,  refused  to  nonsuit. 
The  defendant  then  tendered  evidence  to  shew  that  in  fact 
he  had  made  payments  for  repairs  exceeding  the  whole  of 
the  27/.  This  evidence  the  learned' judge  rejected.  A 
verdict  having  been  found  for  the  plaintiff  for  10/.  da- 
mages, on  the  count  upon  an  account  stated,  R.-V. 
Richards,  in  the  following  term,  obtained  a  rule  to  shew 
cause  why  a  nonsuit  should  not  be  entered. 
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Ludlow,  Serjt.,  and  Godson,  now  shewed  cause.  It'  is 
difficult  to  conceive  on  what  ground  this  rule  was  ob- 
tained. There  was  clearly  an  acknowledgment  of  a  -ba- 
lance of  10/.  due  from  the  defendant  to  the  plaintiff.  That 
sum  had  been  paid  into  the  bank,  with  express  directions 
to  pay  it  to  the  plaintiff  upon  his  giving  a  receipt  for  27/* 
This  condition,  with  which  the  plaintiff  was  not  bound  to 
comply,  does  not  make  the  acknowledgment  of  less  force. 


12.  V.  Richards,  contrd.  The  questions  are,  whether 
upon  the  evidence  coupled  with  the  deed  the  plaintiff' had 
any  right  to  recover,  and  whether  the  learned  judge  was 
right  in  refusing  to  receive  the  evidence  as  to  the  amount  of 
repairs  done.  The  plaintiff  cannot  claim  under  this  deed 
by  action  of  law,  but  only  by  bill  in  equity,  unless  there 
has  been  an  actual  balancing  of  the  account  between  him- 
self and  the  trustee,  so  as  to  afford  evidence  of  an  account 
stated.  [Lord  Denman,  C.  J.  There  is  no  doubt  about 
the  law  upon  that  subject(a).]  That  which  was  said  by  the 
defendant  to  the  banker's  clerk  was  not  sufficient  evidence 
of  a  balance  struck.  He  does  not  say  that  he  has  10/. 
which  he  is  bound  to  pay,  but,  in  effect,  he  says,  "  I  have 
10/.  which  I  am  ready  to  pay  if  you  will  give  me  a  receipt 

(ci)  Vide  Foster  v.  Allansony  2    '482;    Allen   v.    Impett,    2    6. 
T.  R.  479;  Moravia  v.  Levy,  ibid.      Moore,  S40. 
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ItM.  £enp  WflJ^  Upon  tliosje  conditions  h^  wns  wiling  to  pay  the 
Utf.  to  the  plaintiff.  It  does  not  follow  th^  bec^se  ^ 
coflu^uoicated  that  fact,  and  accompanied  it  wilb  m  offer 
"•*'^^'*'  itf  the  10/.,  he  it  to  be  liable  to  be  3ued  for  it.  If,  Jioif- 
§m,  it  is  thought  that  this  evidence,  tali^en  by  itself,  w/^ 
evidence  of  a  balance  stated,  still  the  defendefflt  ought  to 
have  been  allowed  to  shew,  in  answer  to  the  p|aii9li4^'a  de» 
nand,  that  by  reason  of  payments  for  repairs  to  an  fif^omyi 
exceeding  the  27L,  there  was,  in  fact,  no  baku^ce  du^e  froin 
the  defendant  to  the  plaintiff^  and  therefore  the  evi4eupe 
improperly  rejected. 


Lord  Denman,  C.  J. — It  seems  to  me  that  the  defend'^ 
wit  has  itaied  an  acicount,  in  which  he  has  admitted  f^  ba- 
leoce  of  10/.  to  be  due  to  th/e  plaipti^f.  The  actual  ^Mte 
of  the  account  was  immaterial. 

LiVTCEPALfC,  J. — The  defendant  being  a  trusjteej  odiums 
that  he  has  10/.  to  p^y  his  cestui  que  trust,  and  is>  there- 
fore, liable  at  law. 

CoLERlBOE,  J. — If  a  trustee  sends  an  account,  and  ad- 
oaits  a  balance,  he  is  liable  to  be  sued  at  law*  It  appears 
to  me  that  this  defendant  has  admitted  a  balance.  He 
atated  in  effect  that  he  had  paid  17/.  for  repairs,  and  woi^d 
pay  over  the  remainder  to  the  plaintiff. 

PATTEaoN,  J.— That  was  the  effect  of  the  evidence; 
and  1 4I0  not  see  how  it  could  be  altered  by  the  evidejAce 
tendered  on  the  part  of  the  defendant,  but  by  falsifying  ^e 
de£sndant's  own  statement  to  the  clerk.  When  the  de- 
fendant said  that  he  would  pay  10/.  he  did  not  qualify  his 
promiae  in  the  manner  suggested* 

Rule  discharged  ((?)« 


t 


t 


(a)  That  a  count  upon  an  ^A*-  of  a  single  item,  see  Highmore  t. 
'  count  stated  may  be  supported  by  Primrose^  5  Maule  &  Selvr*  65^ 
'  evidenca  of  the  acknowledgment     and  ^  Chit*  R»  338i 


EASTPa  TERM,    V  WILL.  IV. 

A  party  whp  has  made  aoadmis-  &  Lef.   182,  198;    Chamb^t  v. 

sion,  upon  which  he  has  obtained  Goldwyn,  6  Vcs.  254,  865;  JVmit- 

some  advantage  to  himself,  or  by  tain  v.  GnaUs,  Comberb.  59,  00; 

which  he  has  induced  others  to  Alner  v.  George^  1  Campb.  39S; 

act,  or  to  forbear  to  act,  is  estop-  Benton  v.  Bennett^  ibid.  39^9  ^'i 

ped  from  shewing  that  the  admis-  Burton  v,  Eastman,  1  Esp.  N.  P. 

sipn  was  unfounded.      In  other  C.  178;    unless  the  acknowledg* 

cases  an  admbsion,  or  an  account  raeot  were  under  teal;  Botontree  ▼. 

stated,  appears  not  to  have  been  Jacob,  8  Taunt.  141.     And  see 

QOnsidered  as  concluthe  upon  the  Car  v.  Prentice,  3  Maule  &  Selw. 

party,  but  as   leaving  him  at  li-  344;  Gomery  v.  Bond,  ibid.  378; 

berty  both   to  surcharge  and  to  Milner   v.  Duncan,    9  Dowh  ic 

fal^.  Trueman  v.  Hurtt,  1 T.  R.  Ryl.  731,  and  6  Bam.  &  Cressw. 

40,  48 ;   Walker  v.  Contett,  For-  671 ;    £Mop  ▼.  Chamber,  Mood, 

rest,  157;  Drew  v.  Power,  1  Sch.  &  Malk.  116,  and  3  Carr.  &  P.  55. 


The  King  v.  Clarke  and  aDother. 

UlCHARD  CLARKE  and  Thomas  Austin  were  indicted  A  collector  of 
for  an  assault  upon  Francis  Grinder,  a  constable  of  the  ri»ht  to^ke 
parish  of  Soutbbersted,  in  Sussex.    The  first  count  charged  a  constable  or 
the  defendants  with  assaulting  Grinder  whilst  in  the  eze-  ^ith  mm  into 
cutiop  of  his  duty  as  a  peace  officer.    The  second  was  for  ^^^  ^o^  of  a 
a  con^mon  assault  oo  Grinder*    The  indictment,  which  was  whom  he  is 
found  at  the  Sussex  January  sessions,  1834,  was>  at  the  ^and  the  pay- 
instance  of  the  defendants,  removed  into  this  Court  by  cer-  mentof  arrears 
tiorari;  and  was  tried  before  Gaselee,  J.  at  the  Sussex  Spring  to  levy^^s- 

tress  tor  such 
arrears,  if  necessary, — unless  he  has  reasonable  ground  for  apprehending  that  an  assault 
will  be  committed  on  him,  or  that  the  distress  will  be  resisteo. 

Where,  however,  A,  a  collector,  unwarrantably,  but  without  apy  objection  being 
made,  introduces  JB.,a  constable,  into  the  houseofD.,  a  person  from  whom  he  demands 
taxes,  and  afterwards,  reasonable  ground  to  apprehend  violence  arising,  the  collector 
introduces  C,  another  constable,  upon  whom  D  commits  an  assault;  it  is  no  answer 
to  an  indictment  against  D,  for  the  assault  on  C.  in  the  execudon  of  his  duty,  that  the 
collector  had  wrongfully  introduced  B, 

A  collector  demands  taxes  due,  from  D.,  the  owner  of  a  house,  and  intimates  that, 
in  case  of  non-payment^  he  shall  distrain ;  upon  which  D,  threatens  A,  with  personal 
violence,  but  ultimately  promises  to  send  the  amount  on  a  certain  day.  This  promise 
hot  being  performed^  A,  goes  again  to  D/s  house,  and  demands  the  taxes  of  X).  D, 
leaves  the  room  in  which  A.  is,  and  fastens  the  outerdoor: — ^Held,diat  A.  was  justified 
in  unfastening  the  door  and  introducing  constables.  And  held,  that,  upon  D.'s  return- 
ing into  the  room,  after  the  introduction  of  the  constables,  accompaniea  with  a  number 
of  men,  and  commanding  C.  one  of  the  constables,  whom  he  knew  to  be  such,  to  leave 
the  house,  it  was  the  duty  of  C.  and  the  other  constables  to  re^iain. 

A  collector  of  t^es  may  dbtraia  yrithouc  having  fab  warrant  with  himp  temblc* 


The  King 
v. 
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assizes,. in  1835.     It  then  appeared,  that  one  Tipper,  who 

was  the  collector  of  the  land  and  assessed  taxes  for  the 

parish  of  Southbersted,  applied,  on  28ih  October,  1834,  to 

Clarke       ^Jj^  defendant  Clarke,  for  pavment  of  8/.  25.  2d.  for  arrears 
and  another.  . 

of  land  lax'  due  from  him.     Tipper  was  accompanied   by 

Collins,   a  constable.     When    they  had   entered   Clarke*^ 

house,  which  was  a  public-house.  Tipper  said  he  came  for 

the  land  tax.     Upon  this  Clarke  said  *'  I  suppose  if  I  do 

not    pay   you  will    distrain;"    to  which  Tipper   assented. 

Tipper  then  demanded  8/.  2$.  Q,d.y  as  arrears  of  land  tax, 

and  likewise  remarked,  that  a  sum  was  due  for  assessed 

taxes.       Clarke    then   said,  that   if   Tipper  touched   any 

thing,  he  would   split  his  skull.     Tipper  replied,  that  be 

was  not  much  afraid  of  that.      Clarke,  who  had  a  whip 

in  his  hand,  then  said,  that  if  Tipper  and  Collins  did  not 

go  away,  he  would  ^' hundie**  them  out,  and  desired   ihem 

-  to  call -on  the  following  Saturday;  but  ultimately  he  said 

i  he- would  send  his  son  on  the  following  Saturday  with  the 

money.     It  was  not,  however,  sent  on  that  day,  and  Tipper, 

who  in  the  meantime  had  had  an  accident,  did  not  call 

upon  Clarke  again  until  tlie  29th  of  November.     On  this 

'^   occasion  he   took  Collins  with  him,  and  likewise  desired 

Grinder  and  Holder,  two  other  constables,  to  accompany 

him,  lest  any  violence  should   be  attempted.     Tipper  and 

Collins  entered  the  house,  and  Grinder  and  Holder  remained 

at  a  short  distance.     Upon  Clarke  s  appearing,  Tipper  said 

he  came  for  the  land  tax.     Clarke  went  out  of  the  parlour 

into  the  passage  and  fastened  the  outer  door  with  a  chain, 

and  then  went  into  the  interior  of  the  house.     Tipper  heard 

the  noise  made  by  Clarke  in  fastening  the  door,  and  desired 

Collins  to  open   it,  and  let  in  Grinder  and  Holder,  which 

was  done  accordingly.     Clarke  shortly  returned  with  eight 

or  ten  men,  amongst  whom  was  Austin,     Clarke  asked 

Tipper  what  "that  thief-catcher"  Grinder  wanted  there? 

Tipper  answered,  that  he  had  come  to  aid  and  assist  hini» 

Clarke  then  said,  he  would  not  pay  whilst  Grinder  tQ'*' 

mained  in  the  house,  and  ordered  Austin  to  turn  him  out. 
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Austin  seized  Grinder  by  the  collar^  and  dragged  him  to*the        i885. 

door.     A  scuffle  took  place,  and  ultimately  Clarke  paid      ^'-^^^^ 

the  money,  and  the  parties  separated.     The  learned  judge  i;. 

told  the  jury  that  the  question,  whether  the  defendant  as-       Clabm 
''    "^  *  and -another. 

saulted  Grinder  in  the  execution  of  his  duty,  must  depend 
upon  the  construction  of  38  Geo.  3,  c.  5;  for,  if  Grinder 
was  not  lawfully  in  Clarke*^  house,  the  defendants  were 
entitled  to  an  acquittal.  The  learned  judge  said,  that  in 
-the  event  of  there  being  a  verdict  of  guilty,  he  gave  the 
defendants  leave  to  move  to  set  that  verdict  aside,  and 
enter  a  verdict  of  not  guilty ;  and  his  lordship  desired  the 
jury  to  consider  whether  the  constables,  Collins,  Grinder, 
and  Holder,  were  taken  by  'Tipper,  the  collector, '  under  a 
reasonable  anticipation  of  violence,  or  merely- to  annoy 
Clarke.  The  jury  found  the  defendants  guilty,  and  that  the 
constables  were  taken  under  a  reasonable  anticipation  of 
violence.  In  the  early  part  of  this  term,  Andrews,  Serjt. 
obtained  a  rule  nisi  to  set  aside  the  verdict  of  guilty,  and 
enter  a  verdict  of  not  guilty;  against  this  rule,  # 

Piatt  and  G.F.Jones  now  shewed  cause.  The  rule 
was  obtained  on  the  ground  that  the  constable  was  not 
acting  in  the  execution  of  his  duty>  and  that  consequently 
the  assault  was  justifiable.  The  constable  was  performing 
the  duty  which  was  imposed  on  him,  not  only  by  the  sta- 
tute 38  Geo.  3,  c.  5,  but  also  by  the  common  law. 

Section  17  of  38  Geo.  3,  c.  5,  (a)  enacts,  that  if  any  person  First  point. 

Constable  jus^ 

(a)  "  And  whereas  doubts  have  collector  or  collectors  of  that  place,  f  ^^^d  in  enters 

arisen,   touching  the  authority  of  according  to  the  precepts  or  estreats  ngV^  s^^c  5 

collectors  to  distrain  for  non-pay-  to  him  or  them  delivered  by  the  •  *   •  • 

ment  of  the  land-tax  under  the  said  commissioners :  that  then,  and 

warrants  usually  granted  by  com-  in  all  and  every  such  case  and 

missioners  at  the  time  of  their  ap-  cases,  it  shall  be  lawful  for  the  said 

poihtments,  be  it  further  enacted  collectors,  or  any  of  themj  and  they 

and  declared,  that  if  any  person  ■  are  hereby  authorized  and  required, 

shall  refuse  or  neglect  to  pay  any  to  levy  the  sum  assessed,  by  di^ 

sum  or  sums  of  money,  whereat  he  tress  and  sale  of  the  goods*  and 

or  she  shall  be  rated  or  assessed  by  chattels  of  such  person  so  neg^t- 

this  act,-  upon  demtod  by  the  said  ing  or  reftudDg  to  pay,  or  distraiti 


mi^ 


m^' 


mnJL  aUDlOfir. 


•bdl  rig/f^  /pr  mglect  lo  pay  aqy  sum  of  ffiopey  di^e  for  tlije 
Iwd  t^x^  the  cpUeptpra  m^y  levy  the  9Uin  ^setsed  by  dit- 
||re«0  and  39le  pf  ^he  good9  of  the  person  refusing  t9  psj* 
The  section  thev  d^'ects  that  the  gpods  shal)  be  appraise^ 
m4  9Qi4f  And  provides  that  H  sh^^U  be  lawful  for  ffaue  /oo)- 
tecjtori  by  ^warrant  under  die  bands  of  two  of  ti^e  coi^unif' 
jio^ers,  iff  brpak  open  any  chest,  box,  or  oliifsr  thing,  whepe 
any  gpodf  are,  ^'  calling  to  their  assistance  t^e  ponajtaUes, 
titbi^g'taenf  or  headborpjughs  within  the  counties^  ridingVf 
citie^^  towns,  or  places,  where  any  refusal  or  negfeci  tiiaHi 
kf^  m^de/'  Then  coipjB  (tfayese  words,  which  evidently  pvar- 
n4^  ik§  whole  ^ectipn, ''  which  said  officers  are  i^r/^y  r^ 
quiried  to  he  aiding  an4  assisting  on  the  pfeouses,  p^  th^ 
wiU  answer  the  contrary  ajt  their  peril/'  It  is  coiUeod^ 
ky  the  defendaiits^  tba^  the^e  word^  refer  only  to  the  ppwer 
previously  given,  of  breaking  open  chests ;  but  it  is  e^idetU, 
from  the  cirpumst^nce  of  these  words  being  placed  at  the 
eivl  of  Jhe  f  ectipn,  |hat  thn  waf  not  the  intention  of  tbe 
legislature,  but  tha^  its  object  w^,  that  in  aU  c^ses  where# 
in  the  words  of  the  act,  ^'  any  refusal  or  neglect  shall  be 
made/'  the  as9^tance  of  the  constables  may  be  required  for 


upon  ihe  messuages,  lands,  tene- 
ments, an4  premises,  po  chaiged 
with  ajay  such  sum  or  sums  of 
money,  without  any  further  autho- 
rity from  the  commissionen  for  that 
t>urpo8e :  and  the  goods  and  chat- 
tels then  and  there  found,  and  the 
distress  so  taken,  to  keep  hy  the 
space  of  four  days,  at  the  cost  and 
duU:ge  of  the  owners :  and  if  the 
said  owyiers  do  not  pay  the  sum  or 
sujms  of  n^mey  so  rated  or  assessed 
)rithia  the  said  ^ace  of  four  days, 
ihen  the  saiddistress  shall  be  apprais- 
ed by  two  or  more  of  the  inhabi- 
iantp  jikrhere  the  same  shall  be  taken, 
jbr  other  suffident  per^ns,  and  shall 
be  sold  by  the  said  collectors  for 
payment  of  the  said  money,  and 
ih^  DKeJEplus  comii^  hy  such  sale 
(if  any  be)  over  and  abovt  the  tax 


and  charge  of  taking  and  keeping  the 
savl  distress,  shall  be  immediately 
returned  to  the  owners  thereof; 
and  moreover,  that  it  shall  be  lawful 
to  breidc  open,  in  the  day-time,  any 
house,  and^  upon  warrant  under 
the  hands  aud  seals  of  any  two  or 
more  of  the  said  commissioners, 
any  chest,  trunk,  box,  or  other 
thing,  where  any  such  goods  are, 
calUng  to  their  asmtance  the  ctm- 
stableSf  tithing-meny  or  headborougks 
within  the  counties,  &c.  where  any 
refusal  or  neglect  shall  be  made; 
which  said  officers  are  hereby  re 
quired  to  be  aiding  and  assisting  tH 
thepremiseSf  as  they  will  answer  the 
contrary  at  their  peril/'  And  see 
fFard  v.  C^nst,  10  Barn.  &  Czcssir. 
63^1  imd  6  Utm,  &  B^L 


the  purpose  of  distnifimg,  if  o.ece4iary.    Sectip^  40  pf  tlye        |^^. 
act  shews  tbat  the  )^gi|)at|Lire  coptjeynplated  the  interference      V^v^>/ 
of  the  conBtBb\p$,  UDjce  that  seicjtJMMi  ^nact9,  that  ^kf^rp  y,  ' 

land  or  a  house  is  unoccupied  and  no  distress  cai^  be      ^AV> 
found,  jfche  collector  or  comtables  may  epter^  at  a  fuhse%u^lif 
period,  and  distrain. 

II.  The  constable  wa^  justified  bjf  the  cofftnu^  Uufi  up  Second  point 
accompanying  the  collector/  and  entering  Clarki'^  bfW^.*  ^^  •  ^-^^ 
It  is  found  by  the  jury  that  the  ^collector  reaaoufbly  ?o^-  at  common 
cipated  that  there  would  be  a  breach  of  the  pe^ijce.    Tif^ 

is  good  ground  ^t  the  .common  law^  for  the  ioterfei^ence  of 
a  constable.  7^^  resembles  the  cas^  of  tho  swisarif^g  ifi 
of  special  constables  by  magistrates,  W^ef^  H^y  app|jeb<en4 
js  tun^olt.  The  moment  spe/cial  co^stfbl^^  arp  a]«rom  ifi, 
they  Qsay  interpose  to  prevent  a  b^eitob  of  the  pe^e;  ^p4 
whilst  stationed  in  any  place  for  tha^  p^pps^/  ^7  9fe 
jdeemed  in  law  to  be  in  eyecu^on  of  jtheir  duty,  ijbougb  no 
breach  of  the  peace  should  eventually  tajke  plaqe. 

III.  There  is  a  oounjt  for  a  common  assai^  and  |d\e  xiiird  point 
verdict  upon  that  cofint  i^  de^ly  sustfunabHe.  Common  as- 

Andrews,  Sjerjt.  aad  Long,  in  ^pppr^  of  thjS  rjule. 

I.  The  collector  and  constabjie  ^,^c  i^ot  .^fjipg  ii^  purr  First  point, 
suance  of  the  statute  38  Geo,  S,  c.  5,  since  the  collector 
did  no^  prodtuce  his  Af^arrant  to  distrain,  ;ior  ly^  th^^  ^ny 
joefusai  on  the  pf rt  of  Clarke  jto  pay  fjbe  laA4rM?*  Tk^ 
first  act  which  Tipper  ougbt  to  h^ve  done  yi^^a  ff^  produqp 
his  warrant.  [Pattesoup  J.  The  collector  has  a  geneffji 
ivarrant  to  distrain^  and  every  one  know^  tt^at  the  .ciplh^ct/^f 
A<is  such  a  warrant.]  Where  a  collector  atteo^  j^  (en- 
force payment  by  means  of  a  distress,  h^  ou^t  to  h$ive 
his  authority  for  so  .doing  wijth  bi^n.  There  yira^  po  T$fft9^ 
on  the  part  of  Clarke.  Tipper  was  the  collector  of  tlie  a^ 
ses&l^  tai^s  fs  well  as  collector  of  ih»  land-jta|[|  and  be 
mentioned  to  Clarke  that  thex;e  wa9  a  ^jU^  ^Me  for  t^e  a^ 
sussed  taxes*  He  did  not  specifically  defjim4  ^  aum  due 
for  the  laitd-taK|  fuul  tbiwrefor^  there  jpojii)4  ffii  b?  i^  r{^/« 
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1885.        A  constable  is  not  authorized,  by  virtue  of  his  office^  to 

^^^^^'^^      levy  a  distress,  nor  does  the  law  authorize  a  party  to  caU  in 

9.  a  constable  for  that  purpose.    The  statute  merely  autho* 

Cl'a&kb       yjggg  jjjg  collector  to  call  the  constables  to  his  aid*  when 
•and  anocnert 

chests  or  boxes  are  to  be  broken  open;  and  for  this  purpose 

the  collector  must  have  a  specific  warrant.  At  all  events, 
the  construction  to  be  put  upon  the  statute  in  this  respect 
is  doubtful.  If  a  statute,  which  gives  an  authority  to  a 
party  not  possessed  by  him  at  common  law,  is  ambiguous, 
the  authority  will  not  be  extended  by  construction. 

II.  It  may  be  conceded,  that,  in  some  cases,  the  collector 
woiild  be  justified  in  taking  a  constable  with  him;  not*so 
in  this  case,  as  no  distress  was  made.  It  is  said  that'  the 
collector  had  reason  to  apprehend  violence,  from  what  took 
place  upon  the  occasion  of  his  first  visit.  A  constable  is 
not  warranted  in  interfering  upon  a  mere  stispicion  that  the 
peace  may  be  broken;  nor  was  there  any  ground  for  appre- 
hension from  what  occurred  upon  Tipper's  first  visit,  since 
Tipper  said  he  was  not  afraid,  and  Clarke  then  promised  to 
pay  the  sum  due  for  the  land-tax.  If  Tipper  had  appre*- 
hended  violence,  and  wished  to  be  protected,  that  object 
would  have  been  gained  by  placing  the  constables  near  the 
house,  without  introducing  them  into  the  house. 

Lord  Denman,  C.J. — The  first  question  in  this  case  is, 
Mrhether  this  was  an  assault  committed  by  the  two  defend- 
ants, Clarke  and  Austin,  on  Grinder,  in  the  execution  of  his 
duty.  Grinder  was  a  constable,  and  was  brought  to  the 
premises  of  Clarke  by  a  tax-gatherer  named  Tipper. 
Tipper,  having  before  repeatedly  called  for  the  taxes  due 
from  Clarke,  and  payment  not  having  made,  had  gone  to 
darkens  house  on  the  28th  October,  when  he  was  asked 
whether  he  did  not  mean  to  distrain,  and  he  replied  he 
might  find  it  his  duty  to  do  so.  He  was  then  told«  that  if 
he  touched  any  thing,  a  violent  injury  would  be  inflicted  on 
him.  Clarke  promised  to  send  the  taxes  to  him  within  a 
'dhort  time.^   Tipper,  on  the  29th  November,  went  again  to 
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darkens  house,  accompanied,  as  before,  by  Collins.    On;      .1835. 
neither,  of  .these  occasions  does  any  objection  appear  to 
have  been  taken  to  his  being  so  accompanied.    He  ako  ^ 

took, with  him  two  other  constables,  named  Gnii(2er  and  Clame 
xio2aer,  but  did  not  introduce  them  into  the  bouse  at  first. 
When  Tipper  had  entered  Curie's .  house,  and  bad  said 
that  he  had  come  for  the  taxes,  Clarke  fastened  the  door 
on  him,  and  kept  him  and  Collins  within  the  house.  Now 
what  right  Clarke  had  to  do  that,  it  is  impossible  to  dis- 
cover. He  had  no  right  to  imprison  Tipper  and  Collins 
there;  and  I  think  that  Tipper  had  very  just  ground  of  ap- 
prehension.from  this  act,  and  from  the. language  that  bad 
been  used  on  the  occasion  of  his  first  visit,  that  violence 
was.  still  intended.  Then  Co//fii5  opens  the  door  and  in- 
troduces Grinder  and  Holder.  In  the  meantime,  several 
persons  at  the  public  house  (very  possibly  drinking  there, 
and  not  unlikely  to  join  in  acts  of  violence)  were,  brought 
by  Clarke  to  the  spot. .  The  two  constables  were  brought 
in  hy  Tipper  (the  jury  have  so  found)  with  a  real,  appre- 
hension on  his  part  that  mischief  might  arise,  and  not  for 
any  purpose  of  annoying  the  party  from  whom  the  taxes 
were  due.  Clarke  then  says  that  he  will  pay  no  taxes  while 
those  thief-batchers  remain^  and  he  orders  Austin  to  turn 
Grinder  out  of  the  house,  and  says  that  he  will  stand  by 
him  and  see  that  he  does  not  suffer  by  it.  The  question  is, 
whether  Grinder  was  not  at  that  time  in  the  execution  of 
his  duty  as  a  constable,  1  must  own  that  I  cannot  enter- 
tain any  doubt  whatever  but  that  he  was.  I  think  that<  the 
collector,  having  met  with  the  treatment  which  he  before 
experienced,  was  perfectly  warranted  in  calling  in  the  con- 
stable, and  that  the  constable  would  have  deserted  his  duty 
if  he  had  quitted  the  place  voluntarily.  He  would  certainly 
have  left  the  collector  exposed  to  very  considerable  danger, 
and  he  had  been  brought  there  to  prevent  the  mischief  and 
assault  that  was  extremely  likely,  under  the  circumstances, 
to  take  place. 
The  statute  does  not  appear  to  me  to  be  applicable  to 


07i  CAAB8  lit  ¥d£  Ki«6's  itttcn, 

iM5j       thb  ca#e.    do  the  ((fbtind  df  tb^  g«fteri(l  duty  d/  Ae  csnin 

I^jjj^     mbhi,  IrtMl  the  geli^al  right  of  evetjr  per BOti,  id  th6  tMh 

v«  ciitidlt  of  a  ptjthlic  dtit^i  to  have  the  fM-dt^ctfoti  of  the  hm, 

aiiliomtlMr.  ^  ^^^'^  ^^^  Tl^ijpf^  wHs  perfectly jadtifiefd  ill  tftUng  Orimkr 
there  by  trtty  of  pr^eiiutioii ;  that  Qtinder  did  tet  eoiM 
ibio  ih€  bdttle  ittttil  it  ^iA  |)roper  that  be  shoiM  do  ao| 
WA  thKf  be  wotild  riOt  hate  been  justified  in  tofuDfaHIt 
leathig  the  housd  at  the  time  wbeti  die  defend^t  thonght 
prbper  wiib  atrong  httnd  ler  ^ti  hitD« 

LiTTI^BDiiLB^  J.-^I  am  of  opkiioii  that  tfail  t erdict  vamtft 
b0  iuMtinedi  (His  Idfdriiip  here  reeapittdated  the  facta  of 
the  ettae,  tmd  proceeded)  :^I  Uiink  Aat  Tipper  waa  fiilljr 
jMtified  in  tikitig  the  conatldbdea  with  him  and  letting  tbem 
into  the  bott8e«  Tliei^  was  a  reasonable  apprebenakm  oS 
▼ioleiice  M  hi*  ptiH;  and  I  am  qnite  skiisfied  that  the  coiki 
ItUiles  ^et«f  la^fnll^  in  fiie  house  for  the  pnrpoie  of  aidiBg 
aitd  aaaiBting  in  Uie  prevention  df  a  breadi  of  Ae  petbcej 
and  thai  the  defimdaiita  w^re  both^  in  point  of  laW^  gnfl^ 
of  ail  asskutt 

Patteson,  J« — 1  am  also  of  opinion  that  the  terdict 
must  be  sustaihed  upon  the  first  count  of  this  indictment ;  bat 
I  do  not  fbund  ihy  Opinion  on  the  provisions  of  the  stattiie, 
because  I  think  it  quite  clear  that  this  act,  so  far  as  relates 
to  calling  in  the  aid  and  assistance  of  a  constable,  relates 
only  to  a  case  in  which  it  is  necessary  to  break  open  chests 
or  boies^  and  where  the  collector  has  a  special  warrant. 
I  think  the  presence  of  the  constable  was  justified  by  the 
conduct  of  Cldrke  himself.  When  applied  to  in  October 
he  refused  to  pay  the  money;  and  upon  being  given  to 
ubderstand  that  a  distress  must  be  made^  he  uses  very  vio- 
lent latoguagCi  and  threatens  that  if  a  single  thing  is  taken 
away  he  will  break  the  collector's  skull.  It  is  true  thilt  the 
collector  answers  that  he  is  not  afraid  of  that, — because  he 
does  not  suppose  the  man  will  carry  his  threat  into  effect* 


TlMRiird 
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Uldmately,  on  this  occasicm  be  ^grtei  to  itnd  the  motley        ift85. 
on  a  certain  day.    He  dati  not,  however,  iend  th6  money 
on  that  day;  and  some  time  after^  the  collector  lippltes  again  v: 

for  the  money.  It  does  not  appear  that  he  then  intended  ^^jJJ^. 
to  distrain  in  the  first  htstance;  for  be  demanded  the  tatei 
again— meaning,  of  course,  to  fdllow  up  this  demand  by  U 
distress^  ifneusMry.  He  took  with  hitn  Collins j  «  conM- 
ble,  which  I  diink  he  had  no  right  to  do  either  in  Notem^ 
ber  of  in  October.  A  tax-ccAIettof  hai  no  right  id  intrtH' 
dnce  a  stratiger  into  the  hotise  of  a  person  from  whom 
taxes  lire  dne^  unless  there  be  some  resistance.  He  btti  M 
right  to  take  any  person  he  thibks  fit  along  with  bim  Mto 
the  bouse.  But  no  objection  was  on  either  occasion  made 
to  Callings  being  in  his  house )  and  no  other  person  yk^ 
taken  by  the  collector  into  the  bousb  when  he  first  entered 
it  on  the  e9th  NoTeibber.  It  ii  true  that  two  othcir  eOttsta- 
blea  accompany  the  collector^  but  he  leaves  them  outside 
the  door  tb  be  ready  there  in  case  their  assistance  should  hi 
necessary,  should  any  violebce  be  attempted^  which  he  had 
reason  to  apprehend.  Wheii  Clarke  is  called  on  fo^  the 
money,  he  leaves  the  room  apparently  for  the  pnrpdse  Of 
getting  it.  I  will  take  it  td  have  bfeen  so.  But  when  he  is 
out  of  the  robm,  Collins  and  Tipper  hear  a  noiae  as  if  Clarke 
Was  festening  the  outer  door^  and  in  his  absence  Collifis 
goes  to  see  whether  that  is  the  fact^  His  finds  that  the 
onter  door  i$  fastened.  That  circdmstance  jultified  Tipper 
in  supposing  that  violence  was  intended,  for  if  Clarke  in* 
tended  to  pay  the  money  peaceably,  be  had  no  occasion  to 
fasten  the  outer  door.  In  order  to  protect  Tipper  and  him- 
self from  that  violence,  Collins  opened  the  door  and  let  in 
the  two  other  constables  whom  Tipper  had  brought  for  the 
purpose  of  protecting  him  frotn  any  violence^  So  fiir  Tip* 
per's  conduct  appears  to  have  been  quite  corrects  Clarke 
returns,  not  alone,  but  accompanied  by  ten  or  twelve  men^ 
and  finding  Grinder  and  the  other  constable  in  the  room, 
he  says,  having  those  ten  men  at  his  back,  '^  turn  that  man 
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1835.        out^  or  I  will  not- pay  the  money.*'    If  the  constable  had 

Jj^^^lp^^^.     gone  outand  left  the  collector  unprotected,  Clarke  would 

V.  probably;  when  the  door  was  shut,  have  overpowered  the 

Clarke       collector  and  would  have  paid  nothins:.      The  constable, 
and  another.  . 

however,  as  it  seems  to  me,  very  properly  refuses  to  leave 
the  room,  but  stays  to  protect  Tipper.  What  does  Clarke 
do?  Instead  of  paying  the  money  and  bringing  an  action 
against  the  constable  for  coming  into  the  house,if  he  thought 
he  could  succeed,  he  orders  him  to  be  turned  out.  It  ap-i 
pears  to  me  that  the  constable  was  in  the  performance  of 
his  duty«  and  that  an  assault  was  committed  by  the  defend- 
ants, which  comes  within  the  first  count. 

Coleridge,  J. — 1  am  quite  of  the  same  opinion.  The 
short  question  is,  whether  Grinder^  at  the  time  whien  the  at< 
sault  took  place,  was  lawfully  in  Clarke's  house,' and  lawfully 
pernsting  to  stay  in  that  house.  If  he  was,  and  if  the  law- 
fulness of  his  stay  there  arose  out  of  any  part  of  bis  duty 
as  Nonstable,  then  undoubtedly  this  verdict  may  be  suatained 
on  •  the  first  count  of  the  indictment.  I  am  of  opinion 
that  he  vt^s  clearly  justified  both  in  being  there  and  in  per* 
sisting  to  stay  there ;  and  I  say  that,  laying  aside  entirely  all 
the  special  authorities  given  by  the  statute;  for  I  do  not  think 
that  the  case  is  at  all  brought  within  the  statute.  Tipper's 
character  as  collector  was  well  known: — he  was  authorized 
to  collect.  He  was  authorized  to  distrain  without  the  pro- 
duction of  any  special  warrant.  As  his  authority  arose  out 
of  a  general  warrant  applicable  to  all  cases,  and  granted  at 
the  time  when  he  was  appointed  collector,  I  do  not  think 
that  he  was  bound  in  each  individual  case  to  have  that 
warrant  with  him,  or  to  produce  it.  However,  no  demand 
was  made  of  a  warrant,  and  there  was  no  doubt  at  all  about 
his  character.  •  He  had  been  there  in  October.  Some 
conversation  had  then  taken  place  about  an  intention  to 
distrain,  upon  which  very  strong  and  improper  language 
had  been  made  use  of  by  Clarke.    The  answer  which  the 


EASTER  TERM,  V  WILL.  IV. 

collector  gave,  I  do  not  think  imports  exactly  that  be  be- 
lieved the  threat  would  not  be  carried  into  execution.  It 
seems  to  me  the  natural  answer  of  defiance  which  a  peace 
officer  would  give.  The  answer  is,  **  I  shall  not  be  de-  in^ttl^ilr, 
terred;'* — '*  I  am  not  afraid  of  your  threats;" — *'  I  shall  do 
my  duty."  However,  Tipper  goes  away  upon  a  promise  of 
payment  being  made.  A  whole  month  elapses,  during 
which  time  no  payment  is  made  by  Clarke.  When  the 
collector  went  again,  was  he  not  justified  in  providing  him- 
self with  the  means  of  enforcing  a  distress,  or  preserving 
the  peace,  in  case  a  distress,  supposing  it  to  become  ne- 
cessary, should  be  resisted  ?  I  think  that  he  was  so.  He 
walks  into  the  house  with  Collins,  That  is  not  objected  to. 
The  other  two  persons,  one  of  whom  is  Orinder,  are  sta- 
tioned outside  in  the  most  inoffensive  manner.  The  bolting 
of  the  door  by  Clarke  was  an  unjustifiable  act;  and  it  was 
not  until  that  act  was  done,  that  Grinder,  the  person  on 
whom  the  assault  was  committed,  was  introduced.  Then 
Grinder  and  Holder  are  [introduced.  When  they  come 
into  the  room,  Clarke  returns  thither  with  ten  men.  This 
is  the  state  of  things  which  Grinder  finds  when  be  is  in 
that  room.  There  is  then  a  conversation  about  payment, — 
there  is  language  used  about  Grinder,  calling  him  a  thief- 
taker; — which  I  only  mention  for  the  purpose  of  shewing 
that  they  knew  who  Grinder  was,  and  what  character  he 
filled; — and  then  Grinder  is  ordered  to  withdraw.  Now 
then,  I  ask,  whether,  at  that  moment.  Grinder,  as  a  peace 
officer,  without  reference  to  any  other  circumstance,  had 
not  justifiable  cause  for  staying  in  that  place?  His  conduct 
was  peaceable;  he  had  entered  peaceably  after  an  unjust  act 
was  done, — he  finds  ten  men  present  there,  and  in  strong 
language  he  is  called  on  to  retire.  I  think  that  if  he  had 
retired  under  those  circumstances,  he  would  have  been 
wanting  in  his  duty;  and  that  if  Grinder,  Collins,  and 
Holder  had  gone]  out,  and  afterwards  any  violence  had 
been  committed  on  the  collector,  they  would  all  have  been 
chargeable  with  a  very  great  neglect  of  duty.      Then  if 
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that  be  so.  Grinder  was  justified  in  being  there,  aDd  he 
was  justified  in  persisting  to  stay  there;  and  his  justifica- 
tion arose  out  of  his  special  character  as  peace  officer. 
That  being  so,  this  verdict  is  properly  sustabable  on  the, 
first  count  of  the  indictment. 

Rule  discharged  (ft). 


(a)  The  lentence  of  the  Coart 
wa9  then  pronounced  by  IJittledale, 
J.,  which  was,  diat  Clarke  should 
pay  a  fine  of  50/.,  and  enter  into  bis 


own  recognizance  in  the  penal^of 
100/.  to  keep  the  peace  for 
years;  and  that  Austen  should  pay 
a  fine  of  40f . 


The  Kino  v.  The  Inhabitants  of  the  Township  of 

MlDDLEWICH. 

An  office  in  a  AN  order  whereby  M.  C.  Yarwood,  his  wife  and  children, 
M^^ch't^  were  removed  from  the  township  of  Church-Hulme  to  the 
officer  may       township  of  Middlewich,  both  in  Cheshire,  was  confirmed 

for  any  discre-  by  the  sessions  subject,  to  the  following  case : — 

tionary  pe- 
riod, is  not  an 
annual  office 
within  3  &  4 


Both  townships  support  their  own  poor.    The  pauper, 
two  years  before  the  date  of  the  order,  being  then  settled  id 
Iv^l^M  ^  11    Middlewich,  was  duly  appointed,  under  the  Cheshire  Con- 

s.  6,  and  9  &    stabulary  Act,  10  Geo,  4,  (local  and  personal  acts,)  c,  xcvii.fa), 
l0ir.S,c.ll.  ^  ' 


Therefore 
a  roan  in  fact 
appointed  to 
and  serving 


(a)  Intituled  *'  An  act  to  enable 
the  magistrates  of  the  county  pala- 
tine of  Chester  to  appoint  special 
such  office  for  high  constables  for  the  several  hun- 
a  year,  and  re-  ([j^  or  divisions,  and  assistant- 
th  *  a^h  petty- constables  for  the  several 
cannot  gain  a  townships,  of  that  county." 
settlement  Sect  1  provides  for  the  appoint- 

thereby,  ment  of  high  constables. 

Where,  m         ^^^  ^  enacte,  that  the  justices 
case  of  a  ge-     ^      -  '' 

neral  appoint-  ^^^  ^^  ^o^^y*  **  ^7  quarter-ses- 
ment  to  an  8ions,may — on  the  recommendation 
office,  such  ap-  of  the  justices  acting  for  any  hun- 

pointment  will  ^^  ^^  division  in  the  county,  as- 
enure  as  an 


sembled  in  petty-sessions  withii^ 
such  hundred  or  di\nsion,  not  being 
less  than  tliree — from  time  to  time, 
appoint  a  proper  person,  duly  qua? 
liiied,  as  thereinafter  mentioned, 
to  be  an  assistant-petty-constabl^ 
for  any  one  township,  or  for  two 
or  more  adjoining  townships  within 
such  hundred  or  division,  yor  such 
period  as  the  said  justices,  at  anjf 
quarter-sessionSj  shall  think  expe- 
dient (except  as  thereinafter  men- 
tioned ;)  and  that,  upon  any  vacancy 
in  the  office  of  any  such  aasistantT 


appointment  for  a  yeary  the  office  is  an  annual  office  within  those  statutes. 
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assistant-petty-constable  for  fourteen    townships  in    the        18S5. 
county  of  Chester^  of  which  Church-Hulme  was  one;  and,      ^'^^''^^ 
under  that  appointment,  he  served  the  office  for  upwards  «. 

of  fifteen  months,  durine  the  whole  of  which  time  he  re-  Inhabitants  of 

MiDPXJIWZCK* 

sided  in  Church-Hulme. 

The  question  for  the  opinion  of  the  Court  is,  whether 
tbe  pauper  gained  a  settlement  in  Church-Hulme  by  serving 
an  office  in  consequence  of  such  appointment,  service^  and 


petty-constable,  by  death,  resigna' 
tiotif  efflux  of  time,  or  otherwise, 
tbe  justices  at  any  quarter-sessions 
may,  on  the  lil^e  recommendation, 
aj^oint  another  proper  person  to  be 
an  assistant-petty-constable  in  the 
place  of  the  person  making  such 
vacancy.  Proviso,  that  no  assistant- 
petty-constable  appointed  under 
that  act  ihall  resign  his  office  until 
he  shall  have  given  to  the  justices 
at  petty-sessions  one  month's  notice 
of  bis  Intention  so  to  resign. 

Sect.  4  requires  every  aasistant- 
petty-constable  to  take  an  oath  that 
while  he  continues  to  hold  the  said 
office^  he  will,  to  the  best  of  his  skill 
and  knowledge,  faithfully  discharge 
all  tbe  duties  thereof. 

Sect.  5  enacts,  that  such  as- 
sistant-petty-constable shall  have, 
tbronghont  tbe  whole  county,  all 
die  powers,  authcnrities,  privileges, 
advantages,  and  immunities,  until 
legally  removed  from  his  office,  as 
any  constable  has  at  the  common 
law— ondshall  be  subject  to  tbe  same 
praalties  for  misconduct  or  neglect 
of  duty. 

Sect.  8  enacts,  that  every  assist- 
ant-petty-constable to  be  appointed 
under  this  act,  shall  be  liable  to 
execute  all  the  duties  which  by  law 
do  or  shall  belong  to  a  constable  of 
a  township. 


Sect  10  enacts,  that  tbe  justices 
at  quarter-sessions  may  remove  any 
assistant-petty-constable  for  any 
misconduct  or  incapacity,  or  in  case 
they  shall  at  any  time  think  that 
the  necessity  for  the  continuance 
of  such  an  officer  has  ceased. 

By  sect.  11,  the  magistrates  in 
petty-sessions  are  empowered  to 
suspend  any  aasistant-petty-con- 
stable,  and  appoint  another  in  bis 
place  imtil  the  next  quarter-8es« 
sions.  And  the  justices  at  quarter^ 
sessions  are  directed  to  reinstate  or 
remove  the  officer  so  suspended,  as 
they  shall  think  proper. 

By  sect.  19,  the  justices  at  qnar- 
ter-sessions  are  authorized,  at  the 
recommendation  of  the  petty-ses- 
sions for  any  hundred  or  division, 
to  order  a  salary  for  each  assistant- 
petty-constable  appointed  under  ibis 
act,  for  any  township  or  townshipa 
withm  such  hundred  or  division, 
provided  that  such  salary  shall  in 
no  case  exceed  the  annual  turn  of 
201,  for  each  townsh^. 

By  sect  20,  the  justices  in  petty- 
sessions  are  authorized  in  certain 
cases  to  order,  for  any  assistant- 
petty-coustable,  in  lieu  of  tbe  salary 
thereinbefore  authorized  to  be  or- 
dered for  him,  any  salary  not  ex- 
ceeding 50/.  per  annum. 

Y  Y  2 
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1835.        residence  ?  If  he  did,  the  order  of  sessions  is  to  be  quashed, 

^^^^      if  otherwise,  to  be  confirmed. 
The  Kjvo 

V. 

Inhabitants  of  .    Waddinstori,  in  support  of  the  order  of  sessions.     It  i» 

AalODLEWICH 

not  found   that  the   pauper  was   appointed  for  a  year. 
Therefore  it  is  sufficient,  on  behalf  of  the  respondents,  to 
shew  that,  uuder  the  authority  of  the  Cheshire  Consta* 
bulary  Act,  the  appointment  might  have  beenybr  less  than 
a  year.     On  the  part  of  the  appellants  it  must  be  con- 
tended that  of  necessity  the  appointment  must  have  been 
for  a  year.     Section  2  of  the  act  gives  the  justices   at 
quarter  sessions  power  to  appoint  assistant  petty  constables 
"for  such  period  as  they  shall  think  expedient^  except  as 
thereinafter  mentioned  ;*'    that  is,  subject  to  the   powers 
given  by  a  subsequent  section,  to  suspend  and  to  remove 
for  incapacity  or  misconduct,  or  in  case  the  justices  shall 
at  any  time  think  that  the  necessity  for  the  continuance  of 
such  an  officer  has  ceased.     So  that  the  appointment  may 
be  originally  for  any  period  of  time,  however  short,  at  the 
discretion  of  the  justices;  and  is,  moreover,  to  be  subject 
to  a  power  of  removal  in   several  cases,  one  of  which  is, 
where  the  justices  in  their  discretion  shall  think  the   con- 
tinuance of  the  office  no  longer  necessary;    and  subject 
also,  as  appears  by  other  sections,  to  the  right  of  the  petty 
constable  himself   to   resign  after   one   calendar   month's 
notice  of  his  intention,  given  to  the  justices  at  any  petty 
sessions.     Although  in  some  respects  this  petty  constable 
is  placed  upon  the  same  footing  as  a,  constable  at  common 
law,  yet,  as  regards  the  present  question,  there  is  absolutely 
no  analogy  between  the  two  cases.    The  oath  of  an  ordinary 
constable  is  always  that  he  will  duly  execute  his  office  during 
one  year.     Here,  the  oath  is,  that  while  he  continues  to  hold 
the  office,  he  will  faithfully  discharge  the  duties  thereof. 
[Lord  Denman,  C.  J.  I  do  not  see  why  it  should  be  called 
an  annual,  any  more  than  a  weekly,  office.] 
He  was  stopped  by  the  Court. 
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JEvans,  contrd.     This  question   was  not  raised  at  the        133^^ 
sessions.     It  was  taken  for  granted  that  the  appointment,      Vi^s^^/ 
which  was  produced,  was  general.     [Lord  Denman,  C.  J.  ^ 

Would  not  a  general  appointment  be  bad  ?     Must  not  the  Inhabitants  of 

.         r  .     /i-i       T       .  Ill    MiODLEWICH. 

Justices  appomt  for  a  time  certain  ?j     it  is  apprehended 
that  the  appointment  might  be  general.    The  act  gives  a. 
yearly  salary,  which  would  make  a  general  appointment 
enure  as  an  appointment  for  a  year  at  the  least.     In  Rex 
V.  Lew  (a)  it  was  held,  that  a  party  who,  having  been  duly 
appointed  assistant  overseer  for  a  parish  at  an  annual  salary, 
serves  the  office  for  a  year,  during  which  time  he  resides 
in  such  parish,  gains  a  settlement.     It  was  held  sufficiently 
to  appear  that  the  office  was  an  annual  office,  from  the  fact 
of  the  salary  being  annual.     [Lord  Denman,  C.  J.    In  that 
case  the  pauper  was  in  fact  appointed  for  a  year.     The 
yearly  salary  was  fixed  at   10/.  on  the  appointment.]     So 
here,  the  salary  is  by  the  authority  of  the  act  of  parliament 
annual.     [Coleridge,  J.   The  act  does  not  authorize  the 
justices  to  order  an  annual  salary,  but  only  to  order  a 
salary,  which,  it  is  afterwards  provided,  is  not  in  any  case 
to  exceed  a  certain  annual  sum.     Liltledale,J.  The  enact- 
ment means  that  the  justices  may  order  a  salary,  at  the  rate 
of  not  more  than  a  certain  annual  sum,  to  be  paid  to  the 
officer.      Coleridge,  J.    Would   an  appointment  for  three 
months  be  bad  ?     Certainly  not.     Then,  can  it  be  con- 
tended that  an  officer  so  appointed  must  have  an  annual 
salary  ?    The  enactment  clearly  means  at  the  rate  of  so 
much  a  year.]     It  is  not  essential  that  an  office  should  be 
limited  in  its  duration  to  a  year,  for  a  parish  clerk  and 
sexton,  though  appointed  generally,  gain  a  settlement  in 
respect  of  the  service  of  their  office.     There  was,  in  this 
case,   a  service    of   fifteen    months.      The    appointment 
should,  in  the  absence  of  all  other  evidence,  be  taken  to 
have  been  co-extensive  with  the  duration  of  the  service 
under  it. 

(a)  3  Mann.  &  Ryl.  369;  8  Barn.  &  Cressw.  655. 
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1835.  Lord  Den  MAN,  C.  J. — If  this  office  had  been  in  its  na- 

''-^-'^       ture  an  annual  office,  we  should  have  liked  to  have  seen  the 

^  appointment  itself.     But  we  think  that  the  office  is  not  in 

Inhabitants  of  its  nature  annual,  but  that  it  is  one  to  which  the  partj  may 

be  appointed  for  any  period  which  the  justices  may,  in  their 
discretion,  think  fit.  Rex  v.  Lew  appeared  to  me  at  first 
to  be  an  answer  to  this  difficulty;  for  it  seemed  to  me  that 
the  office  of  assistant  overseer,  (which  in  that  case  was  held 
sufficient,)  was  not  in  its  nature  an  annual  office  any  more 
than  that  of  the  assistant  petty  constable  here.  But  I  now 
think  that  for  two  reasons  that  case  is  quite  distinguishable, 
i^n  assistant  overseer,  when  appointed,  is  to  continue  to 
hold  his  office  until  he  resigns,  or  his  appointment  is  re^ 
voked;  and  his  salary  is  to  be  a  "yearly  salary.'*  His 
office  is,  like  that  of  a  common  overseer,  annual.  And  in 
Rex  V.  Lew,  the  party  was  appointed  generally,  and  at  a 
yearly  salary.  In  this  case  the  duration  of  the  office  is  in 
the  discretion  of  the  justices,  and  therefore,  I  think  that 
even  if  the  justices  had,  in  their  discretion,  appointed  the 
pauper's  father  for  a  year,  his  service  of  the  office  would 
not  have  been  sufficient,  because  the  office  is  not  in  its 
nature  annual. 

LiTTLEDALE,  J. — I  am  of  the  same  opinion*  This 
case  differs  from  Rex  v.  Lew,  The  office  in  that  case  was, 
that  of  an  assistant  overseer,  who  is  appointed  under  59 
Geo.  3,  c.  12,  s.  7,  by  which  the  inhabitants  of  any  parish 
in  vestry  assembled  are  authorized  to  nominate  and  elect 
any  discreet  person  to  be  an  assistant  overseer,  and  to  de- 
termine and  specify  the  duties  to  be  performed  by  him, 
and  to  fix  such  yearly  salary  for  the  execution  of  the  said 
office  as  they  shall  think  fit;  justices  are  authorized  to 
appoint,  by  warrant,  according  to  the  nomination  and  elec* 
tion ;  and  the  person  so  appointed  is  to  continue  to  be  an 
assistant  overseer  until  resignation  or  revocation  of  his  ap- 
pointment. Then  inasmuch  as  the  office  of  overseer  of  the 
poor  is  an  annual  office,  the  office  of  assistant  overseer  must 
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be  taken  to  be  such  also,  though  subject  to  resignation  and         is95. 
revocation.     Here,  however,  there  is  quite  a  different  state     _f*'^'^^ 
of  things,  for  by  the  words  of  the  act  of  parliament  the  ori<-  9. 

ginal  appointment  ought  to  specify  the  time  for  which  the  Ij^"^*^^  ^ 
officer  is  appointed.    This,  therefore,  is  not  an  annual  office. 

Patteson,  J. — I  am  of  the  same  opinion.  Rex  v. 
Lew  is  perfectly  distinguishable.  An  appointment  for  an 
assistant  overseer  for  a  period  less  than  a  year  would  not 
be  valid.     Here,  the  officer  might  be  appointed  for  a  week. 

Coleridge,  J. — I  also  am  of  the  same  opinion.  If  the 
office  had  been  in  its  nature  annual,  I  should  have  said 
that  the  case  ought  to  go  down  to  the  sessions  in  order 
that  the  actual  appointment  might  be  brought  to  our 
notice.  But  I  think  that  even  if  it  could  be  shewn  that  the 
party  was  appointed  ^br  a  year,  that  would  not  be  sufficient, 
because  the  office  is  not  in  its  nature  annual.  There  is 
nothing  in  the  act  to  make  it  an  annual  office.  An  office 
is  annual  where,  if  an  appointment  be  made  generally,  it 
might  be  legally  intended  to  have  been ybr  a  year. 

Order  of  Sessions  confirmed. 


The  King  v.  The  Inhabitants  of  Norton-Bavant. 

An  order,  whereby  John   White,  his  wife  and  childfeti,  A  hiring  un- 
were  removed  from  the  parish  of  Norton-Bavant,  Wiltshire,  ^^^  "^^j^^  l^^ 

*  '  '  servant  is  to 

to   the    parish   of   Frome-Selwood,    Somersetshire,   was  work  ten 
quashed,  subject  to  the  following  case :  from  fjyg  j^ 

The  pauper's  birth-settlement  was  in  Frome-Selwood.  the  rooming 

.  _  ^       ,    .      to  SIX  in  the 

About  eight  years  ago  the  pauper  went  to  one  Gatch,  in  evening,  and 
the  parish  of  Corslay,  to  hire  himself  as  a  colt  shearman.  J^J^^i^^^f  ^^ 

Gutch  asked  the  pauper  if  he  liked  to  work  for  him  for  a  the  day  on 

Saturday,  so 
as  to  make  up  the  ten  hours  a  day,  is  an  **  exceptive  hiriDg." 
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1666.        twelvemonth,  and  offered  4s.  a  week,  to  work  ten  hours 

*"^^^'^      a  day,  from  five  o'clock  in  the  morning  till  six  in  the  cven- 

V.  ing,  and  to  leave  off  in  the  middle  of  the  day  on  Saturday, 

Inhabitants  of  j^  ^g  ^^  ^^]^q  ^^  ^^^  ^^  |,pu„  ^  j^^^     The  pauper  served 

BAVikNT.  the  year,  and  slept  in  the  same  parish,  sometimes  at  his 
master's,  and  sometimes  at  home.  About  a  month  after 
entering  into  the  service,  it  was  agreed  between  the  master 
and  the  pauper  that  the  latter  should  receive  one  penny 
per  hour  for  over-hours ;  and  he  continued  to  receive  the 
same  to  the  end  of  the  year.  Sometimes  he  looked  after 
his  master's  horse,  and  sometimes  worked  in  the  garden. 
At  the  end  of  the  year  the  pauper  agreed  with  the  master 
to  stay  on  upon  the  same  terms,  with  the  addition  of  six- 
pence a  week  more  wages.  The  pauper  served  a  second 
year,  doing  nearly  the  same  work  as  before.  The  pauper 
during  both  years  worked  over-hours,  at  his  master's  re- 
quest, and  never  refused  when  he  was  wanted.  He  was 
sometimes  employed  on  Sundays,  and  was  paid  for  so 
doing.  The  pauper  kept  an  account  of  his  over-time,  by 
the  direction  of  his  master,  and  was  asked  by  his  master 
if  he  would  sooner  do  the  over-work  in  his  own  time,  or  in 
his  master's.  The  pauper  chose  to  work  his  over-hours 
in  the  evening.  The  question  for  the  Court  is,  whether 
the  pauper  gained  a  settlement  by  hiring  and  service  in 
Corslay;  if  so,  the  order  of  sessions  is  to  be  confirmed; 
if  not,  then  quashed. 

Bingham,  in  support  of  the  order  of  sessions.  The  ses- 
sions  have,  by  quashing  the  order  of  removal,  in  effe<;t 
found  an  actual  or  implied  hiring  for  a  year  in  Corslay« 
This  Court  will  not  disturb  that  finding;  Rex  y.  St » An* 
drew,  Cambridge  (a),  Rex  v.  Roslision(b),  Rex  v.  St.  Mar* 
tin,  Leicester {c).  In  Rex  v.  Ardington{d%  the  Court  seem 
•to  have  somewhat  relaxed  the  rule  laid  down  in  the  three 

(a)  3  Mann.  &  Ryl.  374,  and  8         (c)  3  Manu.  &  R^l.  37f,  and  8 
Bam.  h  Cressw.  664.  Barn.  &  Cressw.  674. 

(&) 3M.&R.  4S0, 8B.&C.668.  {d)  1  Adol.  &  £11.  360. 
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preceding  cases,  but  of  those  cases  only  one  (the  first)         1835. 
was  there  cited.    In  Rex  v.  Dumford(a),  in  which  the 
question  was^  whether  a  particular  excavation  was  a  mine     '"^  JT 
or  not,  the  Court  held  that  it  was  a  question  of  fact  upon  Inh«Aitanu  of 
which  the  sessions,  and  the  sessions  only,  could  decide.  Bavamt. 

But  the  principal  question  here  is,  whether  the  hiring  in 
this  case  was  exceptive  or  not.  There  have  been  very  nu- 
merous decisions  as  to  where  a  hiring  is  exceptive  and 
where  not,  from  which  it  is  impossible,  as  the  Court  once 
observed,  to  deduce  any  principle.  The  last  case,  which 
is  Rex  V.  Osiett'Cum'Gawthorpe{]l))/\s  precisely  on  all- fours 
with  this  case ;  or,  if  there  be  any  difference  between  the 
two  cases.  Rex  v.  Ossett^unirGawthorpe  is  the  stronger  of 
the  two.  The  only  facts  in  this  case,  which  tend  at  all  to 
shew  that  the  hiring  was  exceptive,  are  facts  which  occurred 
after  the  hiring,  and  which  appear  to  be  a  mere  regulation 
of  the  amount  of  the  wages.  Rex  v.  BykeT{c)  is  also  pre- 
cisely like  the  present  case. 

Barsiow,  contrd.  With  regard  to  the  preliminary  objec- 
tion : — It  is  clear  that  the  sessions  have  sent  up  the  contract 
for  the  opinion  of  this  Court.  It  must  be  tried  by  the 
ordinary  test,  whether  this  is  an  exceptive  hiring  or  not. 
The  contract,  to  be  a  complete  hiring  for  a  year,  must  give 
the  master  dominion  over  the  servant  for  one  whole  yean 
The  contract  here,  as  originally  made>  gave .  the  master 
power  over  the  servant  only  during  certain  hours  of  the 
day ;  and  if  he  had  required  the  servant  to  do  over-work, 
the  servant  might,  consistently  with  the  contract,  have  re- 
fused ; — he  might  have  answered,  that  he  was  free  after  a 
certain  hour  of  the  day>  and  after  a  certain  time  on  Satur* 
day.  The  work  after  certain  hours  was  therefore  entirely 
optional  on  the  part  of  the  servant.    In  Rex  v.  Birming" 

(a)  ArUef  349.  (c)  2  Bam.  &  Cressw.  114^  and 

(6)  Anie^  vol.  i.  SI,  ahd  4  B^rn.     5  DoM.  &  Eyl.  idO. 
k  Adoli  916i 
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f8d5.        h(im{a)t  the  pauper  was  hired  for  a  year,  by  a  button  caster, 
^"'**^'^"^^      at  Birmingham,  at  weekly  wages,  to  work  from  six  in  the 
9.  morning  until  seven  at  night,  and  he  was  at  liberty  to  make 

Inlmbitaiits  of  a^  tnuch  over-work  as  he  chose.  Nothing  was  said  respeet- 
BAVAHt.  ing  Sundays^  but  during  the  servide,  if  there  was  atty  thmg 
to  be  done  on  Sunday,  he  always  did  it.  The  pauper  served 
for  a  year,  and  did  over-'work,  for  which  he  was  paid  eiinu 
Upon  the  argument,  the  case  of  Rex  v.  Byker  ifvas  cited, 
as  has  been  done  here;  but  Bayley,  J.  there  says (6), 
*'  This  is  a  very  different  case  from  JRex  v.  Byker.  A  ser- 
vice of  more  than  fourteen  hours  a  day  was  dearly  cot^ 
templated  there,  and  the  Court  thought  that  the  time  was 
mentioned  merely  as  the  measure  of  wages;  that  the  con- 
tract did  not  impose  any  limits  upon  what  might  reason- 
ably be  required  by  the  master,  and  that  the  relation  of 
master  and  servant  subsisted  during  the  whole  twenty*- 
four  hours.  Here,  the  stipulations  are,  that  the  servant 
shall  receive  fixed  wages;  that  he  shall  n^ork  from  six  in 
the  morning  till  seven  in  the  evening,  and  that  he  may 
make  as  much  over-work  as  he  chooses.  But  he  could  not 
have  been  compelled  to  make  any  over^work.  He  had  a 
right  any  and  every  evening  to  say  to  his  master,  '*  I  have 
worked  thirteen  hours  to-day,  and  I  will  work  no  more  till 
to-morrow."  This  is  clearly  an  exception  in  the  contract, 
limiting  the  contract  of  the  master  over  the  servant  to  thir- 
teen hours  a  day." 

Lord  DfiNMAN,  C.  J. — I  think  it  impossible  for  iis  to 
say  that  we  are  bound  by  the  decision  of  the  sessions. 
The  sessions  have  found  that  there  was  a  birth-settlement 
in  the  appellant  parish,  and  a  subsequent  settlement  by 
hiring  and  service  in  the  respondent  punsh,  provided  ihh 
Court  is  of  opinion  that  the  hiring  which  they  have  stated 
amounts  to  a  hiring  for  a  year.  The  Court  is  therefore 
bound  to  inquire  whether  it  is  such  a  hiring  or  not, 

(a)  4  Mann.  &  Ryl.  691,  and  9  (5)  4  Mano.  &  RyL  ^4^ 

Bam.  &  Cressw.  935. 
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We  should  find  it  very  difficult  to  reconcile  all  the  cases         i885. 
which  have  been  decided  as  to  exceptive  hirings.    This  case     J*^;*^^ 
IS,  however,  precisely  governed  by  Rex  v.  Birmwgnam,  tor  ^, 

the  facts  are  quite  the  same.  Bayht/,  J.,  in  that  case,  dis-  ^"^^^^JJ*  ^^ 
tinguishes  it  from  Rex  v.  Byker,  which  had  been  cited.  B^VAHr. 
Here  the  master  s^sked  the  pauper  if  he  liked  to  work  for 
a  twelvemonth,  and  offered  4^.  a  week  to  work  ten  hours  a 
day,  from  five  o'clock  in  the  morning  till  six  in  the  evening, 
and  to  leave  off  in  the  middle  of  Saturday,  so  as  to  make 
ap  the  ten  hours  a  day.  There  was  a  part  of  the  week 
during  which  the  pauper  was  not  bound  to  work  for  his 
master.  That  which  took  place  after  the  original  agree* 
ment  forms  no  part  of  the  contract.  We  are  pressed  with 
the  authority  of  jRex  v.  Osseit-cum^Gawtliorpe^a),  In  that 
case  we  did  not  intend  to  overrule  Rex  v.  Birmingham:'^ 
on  the  contrary,  it  is  expressly  mentioned  and  distin- 
guished in  the  judgments.  The  distinction  between  the 
two  cases,  is,  I  admit,  a  refined  one,  and  one  of  our  learned 
brothers  (&)  thought  that  we  were  wrong.  There,  however, 
the  contract  certainly  was  different  from  that  upon  which 
the  question  turns  here.  In  that  case  there  was  a  general 
hiring  for  five  years  stated,  and  then  followed  certain  ar* 
rangements  as  to  the  amount  of  the  wages.  Here  the 
actual  contract  of  hiring  itself  is  to  work  for  ten  hours  a 
day  only.  Therefore,  without'  interfering  with  any  of  the 
decisions  referred  to,  we  may  hold  that  this  is  an  exceptive 
hiring. 

LiTTLEDALE,  J. — I  am  of  the  same  opinion. 

Patteson,  J.— I  also  am  of  the  same  opinion.  I  do 
not  think  that  the  sessions  can  be  said  to  have  found  that 
this  was  a  hiring  for  a  whole  year;  for  they  have  asked  us 
to  decide  whether  it  is  so  or  not.  We  distinguish  between 
Rex  V.  Birmingham  and  Rex  y.  Ossett-cum-Gawthojpe,  In 
that  latter  case  I  was  not  much  pressed  by  Rex  v.  Birming' 

(a)  SuprH*  {b)  Taunton,  J. 
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18S5.        horn,  but  was  more  so  by  Rex  v.  Frome-SehDOod{a).    The 

^'^">^^^      question,  whether  a  contract  of  hiring  is  exceptive  or  not, 

9.  depends  upon  whether  over-work  is  optional  or  not,  on  the 

Inhabitants  of  part  of  the  servant     In  Rex  v.  Ossett-cum-Gawthorpe  it 

Bavaiit.      was  not  optional.     We  all  agreed  there  as  to  the  principle, 

though  we  differed  as  to  the  facts.     Here  the  over-work  is 

optional. 

Coleridge,  J. — It  is  quite  trifling  to  say  that  there  has 
been  any  finding  by  the  sessions  which  cai^  prevent  our 
going  into  the  inquiry  whether  this  is  an  exceptive  hiring 
or  not.     They  leave  the  question  entirely  open  to  us. 

There  is,  no  doubt,  a  difficulty  in  reconciling  all  the  cases 
upon  this  subject,  but  at  the  same  time  there  is  no  class  of 
cases  in  settlement  law  on  which  the  principle  is  better  set- 
tled. The  difficulty  arises  from  the  courts  having,  upon 
the  same  facts  and  the  same  principles,  come  to  different 
conclusions.  It  would  have  been  better  if  the  sessions  had 
found,  upon  the  settled  principle,  that  the  hiring  was  ex- 
ceptive or  complete  for  a  year.  The  principle  being  set- 
tled, is  it  possible  for  any  one  who  reads  this  case,  without 
referring  to  other  decisions  upon  the  subject,  to  doubt  that 
this  is  an  exceptive  hiring.  During  all  the  time  beyond 
the  stipulated  hours  the  pauper  was  his  own  master.  He 
might  have  gone  away,  and  have  worked  wherever  he 
would.  This  was  clearly  an  exceptive  hiring.  That  which 
tame  after  the  original  contract  in  this  case,  shews  what 
was  the  understanding  of  the  parties.  A  distinction  was  then 
acknowledged  by  them  between  master's  time  and  servant's 
time. 

Order  of  Sessions  quashed, 
(o)  1  Bamw.  &  Adol.  207. 
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18S5 

The  King  v.  The  Inhabitants  of  St.  Mary,  New-         v^vW 

MARKET. 

An  order,  whereby  John  Porter,  his  wife  and  childreUi  So  lattlement 

were  removed  from  the  parish  of  Fordbam,  Cambridge-  "  8^°®^  ^3^ 

'^  **      tbeexecuaon 

shire,  to  St.  Mary,  Newmarket,  Sunfolkj  was  quashed,  sab*  of  an  office 

ject  to  the  following  case:  Jrii^S'fo?. 

The  pauper  never  gained  any  settlement  in  his  own  ^ovn,  to  which 
right.     The  pauper's  father  being  settled  in  the  appellant  apuMnted^t 
parish,  went, to  reside  in  the  respondent  parish  under  a  &  court  held 
certificate;  and  whilst  so  residing,  served  there  for  two  for  a  manor, 

years  the  office  of  pinder,  to  which  he  was  appointed  at  a  7**'^^  manor 
•^  *^  «.  docs  not  ex- 

Gourt-baron,  held  for  the  manor  of  Fordham-Biggen,  on  tend  ovtr 

oth  September,  1787;  the  appointment  being  entered  on  |o^„  ^nJ 
the  court  rolls  in  the  following  words: —  there  being  no 

"  And  lastly,  the  said  homage  did  elect  John  Porter  tlwranting  "* 
pinder  for  the  town  of  Fordham,  for  the  year  ensuing,  and  ^^^^  appoint- 
until  another  person  be  chosen  in  his  stead;  and  the  said 
Johyi  Porter  came  into  court,  and  was  sworn  duly  to  exe* 
cute  the  said  office." 

The  first  entry  on  the  court-rolls  of  this  manor,  which 
can  be  found,  of  the  appointment  of  any  officer,  is  at  a  court- 
baron,  held  1st  November,  1693.  From  that  period  to  the 
year  1810,  (when  the  parish  of  Fordham  was  inclosed,) 
there  were  four  courts-leet  with  courts-baron,  and  a  great 
majority  of  courts-baron  without  a  leet(a),  at  which  the 
pinders  and  other  officers  of  the  manor  were  appointed  and 
sworn  in.  In  the  instances  of  courts-leet  and  courts-baron 
being  held  together,  (save  one,  where  the  pinder  was  ap- 
pointed by  the  homage  only,)  the  pinder  and  other  officers 
of  the  manor  were  elected  by  the  jury  of  the  leet. 

From  1739  to  1794  there  were  eight  consecutive  courts- 

(a)  Quare,  whether  an  appoint-  a  customary  court,  viz.  the  court 
roent  at  a  court'baron  of  a  public  of  the  copyholders,  and  not  pro- 
officer,  even  for  the  manor  only,  perly  a  court-baron,  which  is  the 
could  be  supported  by  custom;  and,  freeholders'  court.  See  5  Mann. 
qtutre,  whether  what  is  here  called  &  Ryl.  148  (a), 
a  court-baron  may  not  have  been 
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1885.        baroO|  at  which  certain  persons  were,  in  like  manner  as  the 

-  *^^^^'      pauper's  father,  elected  pinders  by  the  homage  and  sworn 
The  Kino      .  ,     ,         .  .  ,  n       /. 

V,  m,  and  there  is  not  one  mstance  on  the  court  rolls  of  any 

^"^^m"1^  ^^  ^"^^  appointment  at  a  court-leetyheld  as  such  only.  There 
Nbwmabkbt.  are  in  all  five  manors  in  the  respondent  parish*  of  which 
the  manor  of  Sob^m-and-Fordham  is  the  most  exteosive^ 
but  there  is  no  paramount  manor.  Previously  to  the  in- 
elosure  of  the  parish  there  were  three  commons  m  the 
manor  of  Fordhain-Biggen,  over  which  the  inhabitants  of 
Fordfaam  had  common  rights.  There  were  also  two 
pounds;  ose  belonging  to  the  manor  of  Fordham-Biggen, 
the  other  to  the  manor  of  Soham-and-Fordham. 

The  question  is,  whether  the  pauper's  father  was  legally 
placed  in  the  office  of  pinder  under  the  above  appointment, 
so  as  to  confer  upon  him  a  settlement  in.  the  respondent 
parish^ 

.  The  above  case  was/in  pursuance  of  a  writ  of  certiorari, 
transmitted  to  this  Court*  and  was,  by  an  order  of  this  Conrt 
on  ^thMay,  1832,  sent  back  to  the  sessions,  in  order  that 
they  might  inquire  whether  the  tomn  of  Ford  bam  was  co-** 
extensive  with  the  parish  of  Fordham,  and  was  more  or  less 
extensive  than  the  manor  of  Fordham-Biggen, 

And  at  the  Court  of  Quarter  Sessions^  held  6th  April, 
1833,  the  said  Court  found  that  the  town  of  Fordham  was 
co-extensive  with  the  parish  of  Fordham,  and  was  more  ex- 
tensive than  the  manor  of  Fordham-Biggen.     And  it  con-^ 
firmed  the  said  order  of  removal. 

Biggi  Andrez&s,  in  support  of  the  order  of  sessions.  The 
Court,  on  a  former  occasion^  said  that  if  the  towQ  of  Ford- 
ham  were  co-extensive  with  the  parish  of  Fordham,  and 
were  more  extensive  than  the  manor  of  Fordham-Biggen, 
the  appointment  of  the  pauper's  father  would  clearly  be 
bad ;  and,  because  these  facts  were  not  sufficiently  stated 
in  the  case,  it  was  sent  back  to  be  re-stated.  The  homage, 
at  a  court-baron  of  one  manor,  cannot  legally  appoint  a 
pinder  for  a  parish  or  town,  in  which  there  are  contained 
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several  other  independent  manors.     Indeed,  there  appears        igS5; 
to  be  no  authority  to  shew,  that  a  court-baron  can  appoint      ^*^v^<^ 
any  officer  whatever.     An  office  must  be  derived  imme-  y. 

diately  or  mediately  from  the  crown.  Therefore,  though  a  Inhabitanti  of 
court4eet  may  appoint  an  officer,  a  court- baron  may  not  Nbwmarkit. 
do  80.  If  a  pinder  be  an  officer,  he  cannot,  therefore, 
legally  be  appointed  at  a  court-baron ;  if  he  be  not,  then 
a  party  can  gain  no  settlement  in  respect  of  his  perform- 
ance of  his  duties  as  such  officer.  A  pinder,  especially 
where  appointed  at  a  court-baron  (which  is  a  private 
Court),  is,  at  all  events,  not  a  **  public  annual  (fficer  in  a 
parish;'  within  SW.S^M.  c,  11,  s.  6,  and  9  &  10  If .  3, 
c.  1 1  (a). 

LfOrd  Denman,  C.  J. — Mr.  Kelly,  can  you  maintain  this 
position,  that  the  homage  of  one  manor  can  appoint  a  pin* 
der  for  a  parish  containing  several  other  manors  i 

F*  Kelly  and  J.  Smith,  contrd.  There  may  be  a 
custom  to  that  effect,  and  such  a  custom  would  be  good. 
No  such  custom  is  stated,  but  the  existence  of  such  a 
custom  may  be  collected  from  the  facts  which  are  stated 
in  this  case.  It  should  have  been  left  to  the  sessions 
to  find  whether  there  was  a  custom,  or  not  It  is  prayed 
that  the  case  may  again  be  sent  back  to  the  sessions, 
in  order  that  this  point  may  be  ascertained.  [Lord  Den- 
man,  C.  J.  It  is  clear  that  the  Court,  on  the  former  qc<* 
casion,  thought  the  facts  which  have  now  been  found,  upon 
sending  back  the  case  to  be  restated,  would  be  decisive 
of  the  case ;  and  we  think  so  too.  It  is  a  great  pity  that 
it  was  not  then  conditionally  decided^]  It  kuust  be  ad« 
mitted  that,  unless  there  be  a  custom  to  warrant  it,  the  ap« 
pointment  is  illegal.  [Liord  Denman,  C»  J.  I  admit  that 
it  is  not  necessary  that  a  man  should  be  appointed  to  an 

(a)  The  dW.^M.  c.  11,  speaks  in  9  &  10  TT.  3,  c.  1 1,  which  applies 
of  ^  H  pMio  annual  officer  or  specially  to  cfrft^o^ecf  persons,  the 
cbaige  ia  any  town  or  parish  ;*'  but     word  *^  public''  is  oniitted. 
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office  extending  over  the  whole  parish,  but  if  he  be  ap- 
pointed to  the  whole  parish,  he  must  shew  that  he  has  been 
9.  legally  appointed  to  the  whole  parish.] 

Inhabitants  of 
St.  Mart,         Per  Curiam, 
Newmarket.  Order  of  Sessions  confirmed  (a), 

(a)  And  see  Scriven,  Copyh.  Sd  ed.  867. 


Dor  d.  Herbebt  Hebbert  v.  Lewis  and  Thomas. 

^  devises  a  EjECTMENT  for  tenements  at  Crickhowell  in  the 
B.  bis  heirs  county  of  Brecon.  At  the  trial  at  the  Brecon  Spring  assizes, 
anda88igns,for  2334^  before  Gurney,  B.  the  will  of  Herbert  Herbert,  the 
intention  that   father  of  the  lessor  of  the  plaintiff,  who  died  in  October, 

Ae^JameXJ.  *®*^'  ^*'  P"^  ^"  ^"  ^®***'^  ^^  *®  plaintiff,  and  it  was  also 
ing  his  life,  and  shewn  that  Margaret  Herbert,  the  devisee  named  in  that 

pose^ortbe  ^^  ^^">  ^^^^^^  upon  the  premises  in  question  under  it,  and 
same  as  be  ^  (Jied,  having,  by  her  own  will  duly  attested,  devised  to  the 
B.  takes  an  lessor  of  the  plaintiff.  The  first  will  was  as  follows :— • 
estate  iu^,  ^  «<  j  gj^^  ^^^  bequeath  to  my  dear  wife  Margaret,  her 
tace  fur  life  heirs  and  assigns,  for  ever,  the  house  in  which  we  now  live, 
mentarrpower  ^^^  ^^'  ^^^  furniture  therein,  and  all  other  the  property  of 
of  appoint*       which  I  may  die  possessed,  with  the  intention  that  she  may 

enjoy  the  same  during  her  life,  and  by  her  will  dispose  of  the 
same  as  she  thinks  proper.  And  whereas  my  father  did,  by 
his  last  will,  give  and  bequeath  to  my  sister  Susanna  Lewis 
the  house  next  to  mine,  and  in  which  she  now  lives ; — now, 
in  case  the  said  will  should  not  be  sufficient  for  the  pur- 
pose of  giving  her  the  said  house  as  aforesaid,  I  do  hereby, 
as  far  as  in  me  lies,  give  and  bequeath  to  her  the  said  5ii- 
sannah,  her  heirs  and  assigfis,  for  ever,  the  said  house  in 
which  she  lives,  delinquishing  all  right  and  title  to  the  same 
which  I  may  have.    As  witness  my  hand, 

''H.  Herbert." 
The  defendants  shewed  a  conveyance  of  the  premises  in 
fee  to  one  of  them  by  Margaret  Herbert.     On  the  part  of 
the  plaintiff  it  was  contended,  that  Margaret  Herbert  took 
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only  an  estate  for  life,  with  a  testamentary  power  of  appoint-  1835. 
ment,  and  that,  therefore,  the  conveyance  could,  at  the  most, 
operate  only  on  her  life  estate.  The  defendants  contended 
that  Margaret  Herbert  took  an  estate  in  fee,  which  therefore 
passed  to  them  by  the  conveyance.  Gurnet/,  B.  decided 
the  question,  pro  form^,  in  favour  of  the  plaintiff,  and  di- 
rected the  jury  to  find  their  verdict  accordingly,  but  gave 
the  defendants  leave  to  move  to  enter  a  verdict  for  them- 
selves. In  Easter  term,  1834,  ./oAit  £va/is  obtained  a  rule 
to  enter  a  verdict  for  the  defendants;  against  which 

Wilson  and  C  Cooper  now  shewed  cause.  The 
widow  took  only  an  estate  for  life,  with  a  general  testa- 
mentary power  of  appointment  in  fee,  to  take  effect,  of 
course,  after  her  death.  The  devise,  if  it  had  stopped  at 
a  certain  point,  would  beyond  all  doubt  have  given  an 
estate  in  fee;  but  the  effect  of  the  previous  words  of  inhe- 
ritance is  cut  down  by  the  words,  *'  with  the  intention  that 
she  may  enjoy  the  same  during  her  life^  and  by  her  will 
dispose  of  the  same  as  she  thinks  proper."  In  an  Anonym 
mous  case  in  3  Leonard{a)  it  was  held,  that  where  a  testator 
devised  "  to  his  wife  for  life,  and  after  her  decease  she  to 
give  the  same  to  whom  she  will/'  the  wife  took  an  estate 
for  life  only,  but  with  an  authority  to  give  the  reversion  to 
whom  she  pleased.  In  Jennor  and  Hatdie^s  case  (6),  the 
following  decision (c)  is  cited  from  the  Year  Book,  \5H,  7, 
12.  *'  A  man  deviseth,  that  A.  shall  have  his  lands  in  per- 
petuum  during  his  life.  He  hath  but  an  estate  for  life,  for 
the  words  "  during  his  life,*'  do  abridge  the  interest  given 
before."  The  words,  "  heirs  and  assigns,"  may  as  well  be 
restrained  as  the  words  "in  perpetuum"  in  that  case.     If  the 

(a)  3  Leon.  71,  pi.  108.  the  statute  of  wills,  (32  Him.  8,  c. 

(6)  1  Leon.  283.  1,)  but  Fineuj,  C.  J.,  was  speak- 

(c)    Not  a  decision  but  a  case  ing  of  the  devise  of  a  use.    As  to 

put  by  Fineus,  C.  J.   by  way  of  limitations  of  uses   in  wills,  vide 

iUuttration,   Vide  Trin.  15  Hen,  7,  next  note. 

fo.  12,  pi.  22.     Tliis  was  before 

VOL.  IV.  Z  Z 
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devise  here  had  been  in  this  form,  ''  I  give  to  A,  B»,  ber 
heirs  and  assigns  for  ever,  to  the  use  o/' herself  for  life,  re~ 
mainder  to  the  use  of  such  persons  as  she  may  by  her  will 
appoint;"  there  could  have  been  no  doubt  but  that  the  de- 
visee would  have  taken  no  more  than  an  estate  for  life, 
with  a  power  of  testamentary  appointment  over  (a).  The 
language  which  has  been  used  in  this  will,  is  such  as  it  is 
not  unlikely  that  an  unlearned  testator  would  employ  when 
intending  to  give  such  an  estate.  In  another  part  of  the 
will,  the  testator,  intending  to  give  a  fee  simple,  uses  merely 
the  ordinary  words  of  inheritance.  And  it  has  been  held 
that  under  the  statute  of  uses  any  words  of  intention  may 
be  equivalent  to  the  formal  words,  *'  to  the  use  of**' 
Some  doubt  was  certainly  thrown  on  the  case  in  3  Leon, 
71,  in  Goodtitle  v.  Otway{b\  but  its  authority  has  been 
recognized  in  various  cases,  as  in  Tomlinson  v.  Dighton{c) 
and  Doe  v.  Thorley{d),  which  is  much  like  the  present 
case.  The  Court  will  give  effect  to  the  whole  will  if 
they  can,  and  if  its  language  be  inconsistent  they  will  reject 
the  least  material  words.  The  intention  of  the  testator  is 
clearly  expressed  by  himself  to  be,  that  his  widow  should 
take,  not  an  absolute  estate  in  fee,  but  an  estate  for  life, 
with  a  power  of  appointment  of  the  reversion  bi/  mil  only; 
and  it  is  reasonable  to  suppose  that  he  intended  that  his 
children  should  take,  unless  his  widow  devised.  The  vari- 
ous cases  upon  this  subject  are  quoted  and  commented 
upon  in  Sugden  on  Powers,  lOS. 


Lord  Denman,  C.  J.  (stopping  .7.  Evans  and  JE.  V, 
Williams,  contrd.) — I  believe  we  all  think  it  perfectly  clear 
that  the  widow  took  an  estate  in  fee.  If  we  were  to  hold 
otherwise,  it  must  be  at  the  expense  of  rejecting  the  import- 
ant words,  "  heirs  and  assigns,"  and  that,  too,  for  the  pur- 
pose of  giving  effect  to  words  which  are,  in  reality,  not  in- 


(a)  It  is  here  assumed  that  li- 
mitations of  uses  in  wills  operate 
under  the  statute  of  useg;  ted  vide 
ante,  vol.  i.  175,  n.  176,  n. 


(b)  2  Wils.  6. 

(c)  1  P.  Wms.  149. 
{d)  10  East,  438. 
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consistent  with  the  supposition  that  a  fee  passed.  The 
only  case  that  excited  any  doubt  in  my  mind  during  the  ar- 
gument was  that  in  3  Leonard.  Upon  looking  into  that 
case,  I  think  it  perfectly  plain  that  it  is  no  authority  for  the 
plaintiff.  On  the  contrary,  the  opinion  of  the  Court  on 
another  supposed  state  of  facts  is  in  favour  of  the  defend- 
ant. There  is  nothing  there  of  '*  heirs  and  assigns/*  but 
the  case  was  this: — A.,  seised  of  lands  in  fee,  devised 
them  to  his  wife  for  life,  and  after  her  decease  she  to  give 
the  same  to  whom  she  wished.  The  Court  there  appear 
to  have  held  that  by  that  devise  the  wife  had  but  an  estate 
for  life,  with  an  authority  to  give  the  reversion  to  whom 
she  pleased ;  and  then  they  concluded  by  saying,  that 
''  if  an  express  estate  for  life  had  not  been  appointed  to 
the  wife,  by  the  other  words  an  estate  in  fee  simple  had 
passed ;"  that  is,  by  the  words  enabling  her  to  give  the  same 
after  her  decease  to  whom  she  pleased.  So  that,  accord- 
ing to  the  opinion  of  the  Court,  even  without  the  words 
'*  heirs  and  assigns,"  there  would,  but  for  the  express  limi- 
tation to  the  wife  for  life,  have  been  an  estate  in  fee. 
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LiTTLEDALE,  J. — I  am  entirely  of  the  same  opinion. 
I  think  that  this  case  in  Leonard  bears  the  construction 
which  my  Lord  has  put  upon  it.  The  subsequent  provi- 
sion in  the  will  is  not  inconsistent  with  the  devise  in  fee. 
It  gives  the  widow  permission  to  occupy  the  house  during  her 
life,  and  after  her  death  to  dispose  of  it  by  will.  That  she 
had  before  by  the  devise  in  fee.  If  it  had  abridged  any  of 
her  power,  that  might  have  been  evidence  to  shew  that  the 
intention  of  the  testator  was  not  to  give  a  fee.  So,  if  the 
estate  had  been  limited  over  after  giving  the  fee.  As  in 
Chycke's  case  (a),  where  William  Chycke,  seised  of  the  fee 
of  a  messuage  in  London,  devised  it  by  these  words,  viz. 
"  Item,  I  give  the^e^  simple  of  my  bigger  house,  in  Soper 
Lane,  to  my  cousin  Alice  Ludlam,  and  after  her  decease  to 
William  L,  her  sonne  (which  William  was  her  heir  appa- 

(a)  Dyer,  357,  a. 
Z  z  2 
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reiit)i  and  dies;" — and  the  opinion  of  the  Court  was,  that 
the  wife  should  only  have  the  estate  for  the  term  of  her 
life,  remainder  to  William  her  son  in  fee. 

In  the  margin  of  the  report  of  that  case,  there  is  a  note 
(well  known  to  be  Chief  Justice  Freeman^),  which  is  as 
follows: — *'  A,  seised  of  Blackacre  and  of  a  house,  devises 
all  his  lands  and  tenements  to  C.  in  fee,  and  afterwards,  in 
the  same  will,  he  devises  his  house  called  the  Swan,  no%if 
in  the  tenure  of  J.  S.,  to  D.  for  ever.  Inter  alia,  it  was 
resolved  that  D,  has  fee  in  the  house.  Chamberlain  v. 
Turner,  4  Car.  J,  K.  B.  Cro.  Car.  129,  a.  Whiting*^  case, 
1 1  Jac.  K.  B. ;  a  devise  to  jfi.  in  perpetuum  is  a  fee,  but  if 
it  be  limited  after  the  death  of  A.  to  B.  in  fee,  then  jd,  has 
only  for  life." 

It  appears  from  this  case  that  if  an  estate,  after  being  first 
limited  in  fee  simple,  is  afterwards  devised  over  to  another, 
there  may  be  some  doubt  entertained  as  to  whether  the  first 
devisee  takes  a  fee  or  not.  That  would  depend  on  the  words 
in  each  case.  There  is  nothing  of  doubt  here.  Here  is  first 
a  devise  of  a  fee  simple,  and  the  words  that  are  superadded 
are,  that  the  wife  shall  have  permission  to  do  what  she 
could  do  without  that  permission, — first  to  reside  on  the 
premises  for  her  life,  and  afterwards  to  dispose  of  it  at  her 
death. 


Patteson,  J. — I  am  entirely  of  the  same  opinion. 
The  cases  that  have  been  cited  only  go  the  extent  of  shew- 
ing that  where  there  is  an  express  devise^br  /i/e,  a  power  to 
dispose  of  the  same  property  by  will,  superadded,  will  not  in- 
crease it  into  an  estate  in  fee.  They  go  no  further  than  that. 
Here  an  express  estate  in  fee  is  first  given.  No  doubt  proper 
words  may  cut  down  an  estate  given  in  fee  to  an  estate  for  life. 
There  are  many  cases  of  that  sort  where  such  a  construc- 
tion may  be  put  on  a  will.  One  such  case  occurs  to  me 
immediately.  Barker  v.  Barker  (a),  which  is  very  well 
known.     In  that  case  there  was  a  devise   to  A,  and  her 


(a)  2  Simons. 
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heirs,  and  if  she  died  leaving  issue/  then  to  such  issue  and 
their  heirs.  She  did  die  leaving  issue,  and  it  was  held  that 
the  husband  of  A,  was  not  tenant  by  the  courtesy,  for  that 
W.  took  as  tenantybr  lift  only.  I  find  no  such  words  here. 
There  is  no  devise  over  to  any  body  else,  nor  are  there  any 
express  words  cutting  down  the  devise  in  fee,  but  merely 
an  intention  expressed.  The  words  are,  *^  with  the  inten- 
tion that  she  may  enjoy  the  same  during  her  life,  and  by 
her  will  dispose  of  the  same  as  she  thinks  proper/*  all  of 
which  she  could  do  as  tenant  in  fee  simple. 
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Thomas. 


Coleridge,  J. — I  am  of  the  same  opinion.  I  see  no 
difficulty  in  this  case.  The  devise  is,  in  the  first  instance, 
to  the  wife,  her  heirs  and  assigns.  I  do  not  mean  to  say 
that  if  other  words  had  followed,  which  shewed  that  it  was 
the  testator*s  intention  that  she  should  not  have  so  large  an 
estate,  the  effect  of  the  first  words  might  not  be  limited. 
But  the  following  words,  in  order  to  have  that  effect, 
ought  to  be  clearly  inconsistent  with  the  supposition  that 
an  estate  in  fee  simple  was  intended  to  pass.  These 
words  fairly  admit  of  a  consistent  interpretation. 

Rule  absolute,  (a) 

(<i)  And  see  Goodtiiie  v.  Olwat/f  3  Wils.  6;  Wright  v.  Atkyns,  Turner 
&  Russ.  143. 


Mead  v.  Davison. 

Assumpsit   on    a   poUcy   of    insurance   on    the    ship  1.  A  policy  of 
,,  ^  .  .    „    -  ,    -  ,   ,  T^,  T.,        insurance  on  a 

"  Crisis,     for  an  average  and  for  a  total  loss.     Flea:  Won  ship  "lost  or 

not  lost,"  exe- 
cuted, after  the  ship  is  known  by  nil  the  parties  to  be  lost,  in  pursuance  of  a  previous 
agreement  to  insure,  is  valid. 

Where,  by  the  rules  of  an  Insurance  Association,  insurances  are  to  commence  on  the 
day  on  which  the  ship  is  accepted  by  the  committee,  and  to  continue  in  force  for  twelve 
months,  a  ship  accepted  in  February  and  lost  in  June  is  well  insured  by  a  policy  exe- 
cuted 3rd  October. 

And  no  objection  to  its  admissibility  in  evidence  arises  upon  the  Stamp  Act,  35 
Geo,  3,  c.  63« 

2.  A  letter  of  attorney  was  given  to  execute  policies  in  conformity  with  the  above 
rules: — Held,  that  the  execution  of  the  above  policy  was  thereby  authorized. 
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assumpsit.  At  the  trial  before  Lord  Lyndhursiy  C.  B.,  at  the 
Surrey  spring  assizes,  1834,  it  appeared  that  the  plaintiff 
and  defendant  were  members  of  a  mutual  insurance  com- 
pany, called  '^  The  British  Association/'  whose  affairs  were 
managed  by  a  committee.  The  members  of  the  Association 
undertook  to  insure  their  respective  ships,  subject  to  certain 
rules ;  one  of  which  was,  that  the  insurance  on  each  ship 
should  commence  from  the  day  of  her  being  accepted  by 
the  committee,  and  should  continue  in  force  for  twelve 
months  from  that  time.  Each  member  authorized  the  com- 
mittee, by  power  of  attorney,  to  execute  for  him  policies 
of  insurance,  conformably  to  the  rules  of  the  Association. 
On  the  15th  February,  18'29,  *'The  Crisis"  was  accepUd 
by  the  committee.  Between  the  5th  and  15th  days  of  June, 
18^9|  an  average  loss,  and  subsequently,  a  total  loss  of  the 
ship  occurred.  On  the  21st  October,  1829>  a  policy  of 
insurance  was  subscribed  by  the  committee  in  the  name  of 
the  defendant  and  other  members.  The  policy  was  on  the 
ship  Crisis,  ^  lost  or  not  lost,'*  beginning  the  adventure  at 
twelve  o'clock  at  noon  of  the  15th  February,  1829>  and  to 
endure  until  twelve  o'clock  at  noon  of  the  15th  of  February, 
1830.  At  the  time  when  the  policy  was  executed,  all  the 
parties  were  aware  that  the  loss  had  taken  place.  It  was 
objected  on  the  part  of  the  defendant,  first,  that  a  party 
could  not  recover  upon  a  policy  executed  after  the  loss  had 
actually  taken  place,  all  parties  being  then  aware  that  the 
loss  had  occurred;  and  secondly,  that  the  power  of  attorney 
did  not  authorize  the  execution  of  this  policy.  Lord  Lynd- 
hurst  nonsuited  the  plaintiff  upon  the  first  objection,  but 
gave  him  leave  to  move  to  set  that  nonsuit  aside  and  enter 
a  verdict  for  himself.  PlatL  having  obtained  a  rule  nisi  to 
set  aside  the  nonsuit  and  for  a  new  trial, 


Thesiger  and  Massy  Dawson  now  shewed  cause. 
There  are  two  questions  for  the  decision  of  the  Court : 
first,  whether  the  plaintiff  is  entitled  to  recover  upon  a 
policy  of  insurance  subscribed  after  the  loss  had  actually 
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occurred,  all  parties  being  aware  of  that  fact;  and  secondly,         t835. 
whether  the  letter  of  attorney  authorized  the  agent  to  exe» 
cute  this  policy  for  his  principal,  after  he,  the  agent,  was 
apprized  that  the  loss  had  occurred. 

I.  The  plaintiff  may  rely  on  the  words  "  lost  or  not  lost,"  First  point: 
which  are  introduced  into  the  policy,  but  those  words  are  ^^^^  know- 
adapted  only  to  meet  the  case  of  a  loss,  of  which  the  parties  ledge  06  loss. 
were  in  ignorafice,  occurring  before  the  execution  of  the 
policy.     In  The  Earl  of  March  v.  Pigot  (a),  in  which  the 
assured  was  allowed   to  recover  on  a   policy  containing 
similar  words,  executed  after  a  loss,  but  at  a  time  when 
neither  party  was  aware  of  that  fact,  it  was  said  (6)  that  if 
those  words  had  been  omitted  in  a  ship-policy,  and  the  ship 
was  lost  at  the  time  when  the  insurance  was  effected,  it  would 
have  been  void.      A  policy  of  insurance  is  a  contract  of 
indenwityj  and   cannot    therefore  apply  to  circumstances 
where  the  loss  has  occurred,  and  is  known  to  have  taken 
place,  previously  to  the  inception  of  the  contract.     To  per- 
mit this  policy  of  insurance  to  be  given  in  evidence,  would 
be  a  direct  contravention  of  the  policy  of  the  Stamp  Act, 
S5  Geo.  3,  c.  63.     From  sections  11  and  14  of  that  statute, 
it  is  apparent  that  it  was  the  intention  of  the  legislature 
that  a  policy  of  insurance  should  be  subscribed  and  stamped 
at  the  time  when  the  contract  of  insurance  is  entered  into. 
In  Roderick  v.  Hovil{c)  it  was  held,  that  although  a  policy 
of  insurance  produced  at  the  trial  of  an  action  had  a  suffi- 
cient stamp,  evidence  might  be  received  to  shew  that  it 
had  no  such  stamp  when  it  was  effected ;  in  which  case  it 
was  a  mere  nullity,  though  stamped  afterwards  by  order  of 
the  commissioners  of  stamps;  for  that  this  was  forbidden  by 
35  Geo.  3,  c.  63,  and  not  authorized  by  37  Geo.  3,  c.  136. 
It  may  be  contended  that  the  acceptance  of  the  ship  in 
February  was  sufficient  to  constitute  a  contract  of  insurance. 
The  acceptance  by  the  committee  can  have  no  greater  effect 
than  the  "  slip**  which  is  usually  signed  by  underwriters  pre* 

(a)  5  Burr.  2802.  (c)  3  Campb.  103. 

(b)  By  Lee  arguendo. 
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18S5.  viously  to  the  making  of  a  policy,  and  which  contains  the 
terms  of  the  contract.  In  Warwick  v.  Stadt  (a)  Lord 
Elletiborough  said,  that  until  the  stamped  policy  was  signed 
by  the  underwriters,  no  binding  contract  was  entered  into, 
and  that  the  revenue  laws  forbad  him  to  look  at  what  is 
called  the  slip.  If  the  mere  naming  of  the  vessel  by  the 
assured,  and  the  acceptance  of  the  vessel  by  a  committee 
(as  in  the  present  case),  be  held  sufficient,  parties  will  never 
in  future  execute  a  stamped  policy,  and  thus  the  revenue 
will  be  defrauded  and  the  policy  of  the  law  frustrated. 
Second  point:       H.  The  power  of  attorney  merely  authorized  the  party 

Power  oi  &t* 

toraey.  ^^  insure  against  contingent  losses,  not  to  enter  into  a  con- 

tract of  insurance  where  the  loss  had  actually  happened. 

Piatt f  in  support  of  the  rule. 

First  point.  I,  The  insurance  is,  by  the  rules  of  this  Association,  to 

commence  from  the  day  of  acceptance.  The  ship  was  ac- 
cepted in  February,  1829>  but  the  mere  form  of  executing  a 
policy  of  insurance  was  not  then  completed.  The  policy  was 
executed  after  the  loss ;  but  a  policy  may  be  available  notwith- 
standing that  it  has  a  retrospective  operation.  If  this  were 
a  wagering  policy,  it  might  be  objected  to;  but  the  words, 
"  lost  or  not  lost,"  provide  for  the  case  of  the  vessel's  being 
lost  at  the  time  when  the  contract  is  entered  into.  [Lord 
Denman, C.J.  Do  they  not  rather  provide  for  the  event  of  a 
loss  not  known  to  the  parties  at  the  lime  of  insurance?] 
Whether  the  vessel  is  lost  or  not,  is  not  of  tlie  essence  of  a 
contract  of  insurance.  It  is  contended  that  this  is  in  con- 
travention of  the  Stamp  Act.  All  that  the  act  requires, 
and  all  that  the  legislature  intended,  was,  that  a  policy  of 
insurance  should  be  stamped  previously  to  its  execution. 
Roderick  v.  Hovil  only  decided  that  a  policy  of  insurance 
could  not  be  stamped  after  it  was  executed.  It  does  not 
bear  upon  the  point  in  this  case. 

Second  point.         'I.  The  power  of  attorney  enabled  the  agents  to  execute 

policies;  and  their  authority  was  subject  to  no  restrictions 

(rt)  3  Campb.  127. 
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beyond  those  imposed  by  the  rules  of  the  Association.  If 
knowledge  of  the  loss  be  no  objection  to  the  policy,  assuming 
it  to  be  duly  executed  in  other  respects,  so  neither  is  it  an 
objection  to  the  execution  of  that  policy  by  the  agent. 

Cur,  adV'  vult. 

Lord  Den  MAN,  C.  J.,  in  the  course  of  the  term,  delivered 
the  judgment  of  the  Court  as  follows : 

This  was  an  action  on  a  policy  of  insurance  on  the  plain- 
tiff's ship.  He  and  the  defendant  were  members  of  an 
association  for  mutual  insurance.  The  ship  was  accepted 
in  February,  ]821)«  when  the  premium  was  paid,  and  the 
insurance  was  to  take  effect  for  twelve  months  from  that 
date.  The  policy  was  formally  executed  in  October, 
1820,  and  that  not  by  the  defendant  himself,,  but  under  a 
power  of  attorney,  and  according  to  the  rules  of  the  so- 
ciety; and  the  ship  was  in  fact  lost,  and  known  by  all  par- 
ties to  be  so  before  execution  of  the  policy.  On  these 
facts  being  proved,  Lord  Lyndkurst  directed  a  nonsuit; 
on  a  rule  for  setting  aside  which  and  entering  a  verdict 
for  the  plaintiff,  the  case  has  been  fully  argued  before  us. 

The  material  question  in  this  case  was,  whether  an  as- 
sured can  recover  on  a  policy  executed  after  the  loss  has 
occurred  and  become  known  to  both  parties.  Now  the 
case  of  Lord  March  v.  Pigot,  referred  to  in  the  argument, 
is  a  decided  authority  in  principle  in  favour  of  the  right  to 
recover,  if  the  loss  was  known  to  neither  party  at  the  time 
of  effecting  the  policy.  According  to  the  same  case,  and 
indeed  on  the  plainest  general  principle,  if  the  loss  were 
known  to  the  assured  oviy,  the  policy  would  be  void.  But 
no  case  has  determined  that  an  underwriter  who  chooses  to 
effect  a  policy,  with  full  knowledge  that  the  loss  has  actu- 
ally happened,  mpy  not  be  bound  by  it.  This  conduct 
might  indeed  appear  extraordinary,  if  it  were  not  clear  that 
he  had  a  good  legal  consideration  for  entering  into  the  con- 
tract, viz.  the  payment  of  the  premium,  which  may  be  re- 
garded as  a  price  actually  given  and  received  for  the  under- 
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1833.  writer's  indemnity  against  the  contingency  that  has  arisen. 
There  is  considerable  analogy  between  this  case  and  Paine 
V.  Meller{a),  decided  in  1801  by  Lord  EldoUy  who  held 
the  purchaser  bound  to  perform  his  contract,  though  the 
house  was  burnt  before  the  time  appointed  for  conveying 
it.  '*  As  to  the  mere  effect  of  accident/'  said  his  lordship, 
**  no  solid  objection  can  be  founded  upon  that  simply ;  for 
if  the  party,  by  the  contract,  has  become  in  equity  the 
owner  of  the  premises,  they  are  his  to  all  intents  and  pur- 
poses."(6)  He  also  said,  (adverting  to  the  case  of  annuities, 
where  the  purchasers  have  been  compelled  to  pay  the  pur- 
chase money,  though  the  grantor  died  before  he  had  made  a 
single  payment,)  "  the  party  has  the  thing  he  bought,  though 
no  payment  may  have  been  made;  for  he  bought  subject  to 
contingency."  So  in  the  present  case  the  plaintiff  bought 
and  paid  for  the  underwriter's  promise  to  indemnify,  (c)  If 
his  ship  had  arrived,  the  underwriter  would  have  kept  the 
whole  premium.  Though  she  has  perished,  he  cannot  be 
relieved  from  his  agreement.  Equity  would  have  compelled 
him  to  execute  the  formal  policy  whenever  tendered  to  him. 
In  voluntarily  executing  he  has  only  performed  a  manifest 
duty,  and  cannot  now  retract  the  obligation. 

The  case  of  Jeffreys  v.  Legettdre,  cited  from  Shower's 
Reports,  (and  reported,  for  the  judgment  only,  in  Lord 
Holt's  Rep.  460,)  seems  inapplicable,  as  it  only  proves 
that  a  vessel  sails  with  convoy,  if  she  departs  with  convoy 
and  is  accidentally  separated  by  stress  of  weather.  Rode^ 
rick  V.  Hovil  and  Warwick  v.  Slade  have  no  bearing  on  the 
present  question.  In  the  former,  it  was  established  that  a 
policy  executed  without  a  stamp  is  void,  though  stamped 
before  the  trial ;  in  the  latter,  that  a  broker  cannot  recover 
premiums  paid  for  insurances  effected  after  his  authority  to 
insure  had  been  revoked.  Here,  the  stamps  were  correct, 
and  the  authority  was  never  revoked. 

(a)   6  Ves.  349.     And  see  ihc  gison  &  Rawle,  11. 

cases  collected,  Mann.  Dig.  189,  (r)  Vide  Pothier,  Traitt-  do  Coa- 

2d  edit.  stituiion  dc  Rente,  No.  213. 

(6)  VUie  Foster  v.  Foust,  2  Scr- 
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The  defect  of  stamps  was  urged  as  a  preliminary  objec-         1835. 
tiou,  but  it  is  answered  by  the  foregoing  observation. 

Another  preliminary  objection  was  founded  on  the  exe- 
cution of  the  policy  under  a  power  of  attorney  supposed 
not  to  warrant  the  execution  of  such  a  policy  as  this.  Upon 
reference  however  to  the  instrument,  we  are  of  opinion 
that  it  did  authorize  the  agent  to  execute  a  policy  granted, 
as  this  was,  upon  the  usual  terms  of  the  Association. 

Rule  absolute. 


Neck  v,  Humphrey  and  another.  Sheriff  of  Middlesex. 

C^ASE  for  an  escape,  with  a  second  count  for  not  taking.  A  retaru  of 
At  the  trial  before  Lord  Denmaa,  C.  J.,  the  plaintiff  proved  ^^rJtZS^JU 
that  a  capias  ad  respondendum  had  issued  to  the  defendant,  together  with 

,       ^T    ,  .  ,.  ,       .  I  t      a  statement  at 

m  an  action  by  pJeck  against  Burton  and  others ;  that  the  i^q  sheriflTs 
sheriff  had  returned  cepi  corpus  ei  paratum  habeo ;  and  that  "®^®  ^^^^ 

.  .      there  was  no 

inquiry  had  been  made  at  the  shenff's  oiSce  for  the  bail-  bail-bond,  is 

bond,   in  order  to  take  an  assignment  of  it,  but  that  an  ev"'*^"c«  «* «" 
'  ^  °  '  ^  escape. 

officer  there  had  denied  that  there  was  any  such  bail-bond 
ill  the  oflBce.  Piatt,  for  the  defendant,  objected  that  there 
was  no  evidence  of  an  escape.  Lord  Denman  refused  to 
stop  the  cause,  but  gave  the  defendant  leave  to  move  to 
enter  a  nonsuit  in  case  a  verdict  should  be  found  for  the 
plaintiff.  The  jury  found  for  the  plaintiff,  damages  405. ; 
and  Piatt i  in  the  following  term,  obtained  a  rule  nisi  for  a 
nonsuit. 


Massy  Dawson  now  shewed  cause. 

Platty  in  support  of  his  rule.  The  plaintiff  put  in  the 
sheriff's  return  of  cepi  corpus  et  paratum  habco.  The 
return  of  paratwn  habeo  is  a  direct  contradiction  of  the 
supposition  that  there  had  been  an  escape.  Hie  return 
means,  legally,  that  the  sheriff  has  taken  the  defendant,  and 
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1835.  that  he  has  him  in  custody,  and  is  ready  to  produce  him. 

^"^^^^^  [Littledalcj  J.    Does  not  cepi  corpus  et   paratum   habeo 

9.  mean  that  the  sheriff  has  taken  the  defendant,  and  that  be 

Humphrey,  jg  ^^  j^^g^  ypQu  jjail?     He  ought  to  return  the  defendant  in 

aisiodt/,  if  that  be  the  fact.  [  have  always  understood  that 
this  return  implies  that  the  defendant  is  at  large.']  Qu&- 
cunque  vik  dat&,  the  return  negatives  a  permissive  escape. 
It  implies  either  that  the  defendant  is  in  custody  ready  to  be 
produced,  or  that  he  is  out  upon  bail,  [Coleridge^  J. 
Would  that  return  be  evidence  of  a  bail-bond  taken?]  If 
the  plaintiff  puts  it  in  as  evidence  of  a  caption,  in  an  action 
against  the  sheriff  for  an  escape,  the  whole  return  must  be 
taken  together,  and  therefore  the  latter  part  will  be  evidence 
for  the  sheriff.  [^Pattesouj  J.  It  does  not  necessarily  fol- 
low, when  the  sheriff  returns  cepi  corpus  et  paratum  habeo^ 
that  he  has  taken  a  bail-bond.  He  may  have  allowed  the 
defendant  to  be  at  large,  intending  to  put  iu  bail,  when 
required,  if  he  can  do  so.]  The  return  implies,  at  all 
events,  that  the  sheriff  has  control  over  the  body  oi  the 
defendant.  If  the  sheriff  had  returned  falsely  cepi  corpus 
et  paratum  habeo,  or  if  he  had  refused  to  assign  the  bail- 
bond,  an  action  for  a  false  return  or  for  refusing  to  assign 
the  bail-bond,  would  have  lain ;  but  on  the  face  of  this 
return  it  cannot  be  said  that  there  was  evidence  of  an 
escape. 

Lord  Den  MAN,  C.  J, — At  the  trial,  when  Mr.  Piatt 
applied  for  a  nonsuit,  there  was  some  evidence  of  an 
escape.  The  sheriff  had  returned  cepi  corpus,  and  a  wit- 
ness had  proved  that  there  was  no  bail-bond  in  the  office. 

LiTTLEDALE,  J. — I  also  think  that  there  was  evidence 
for  the  jury  in  support  of  the  count  for  an  escape. 

Patteson,  J.,  and  Coleridge,  J.,  concurred. 

Rule  discharged. 
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In  the  matter  of  Clarke. 

Air.  CLARKE  had  given  a  notice,  in  pursuance  of  Reg.  Where  in  a 

T.  31  Geo.  3,  r.  3,  of  an  intention  to  apply  in  Trin.  term  to  'notice  given  at 

*^^  -^  the  com- 

be admitted  an  attorney  of  this  Court.     In  that  part  of  the  mencement  of 

notice  which  professed  to  state  the  name  of  the  attorney  to  of^the^ntMr- 

whom  Mr,  Clarke  had  been  articled,  the  name  of  another  ^>«n  «f -4-  to 

person  (with  whom  he  resided)  had  been  inserted  by  mis-  be  admitted 

take.     Upon  an  affidavit  slating  these  facts,  »"  attorney  of 

K.  B.y  the 

name  of  ano- 

W.  J.  Alexander   now  applied   to   amend    the   notice.  ^^'^^-Indi^idual 

,    ,  ^  ...        ^**  mserted 

The  alteration  which  it  is  proposed  to  make  in  this  notice,  bu  mittake  in 

is  the  substitution  of  the  name  of  the  real  master  for  that  of  name  of  i^he 
the  person  whose  name,  through  a  mere  mistake,  now  ap-  person  with 
pears  as  such.     The  rule  requires  that  the  notice  shall  be  served  hisnr- 
posted  up  during  one  whole  term  immediately  preceding  jides,— the 
the   term   in    which    the    party    applies   to    be    admitted,  an  application 
Therefore  unless  the  Court  sanction  the  proposed  altera-  !"        i^^od 
tion,  Mr.  Clarke  cannot  apply  to  be  admitted  until  after  the  notice  to 
the  long  vacation.     If  the  Court  make  it  a  condition  that  ^^  ^^^^  ^Yitct 
Mr.  Clarke  shall  not  apply  to  be  admitted  until  the  last  A.  might  be 
day  of  Trin.  term,  the  object  of  the  present  application,  and  ihe  last  day  of 
that  also  of  the  rule  of  court,  will  be  gained.     [Coleridgey  J.  Trinity  term. 
There  is  a  case  of  Ex  parte  Lambert  {a),  in  which  a  notice 
of  application  to  be  admitted  one  of  the  attorneys  of  the 
Court  of  C.  P.,  having  been  by  mistake  left  at  the  cham- 
bers of  one  of  the  judges  of  the  Court  of  K.  B.,  instead  of 
those  of  the  lord  chief  justice,  the  Court  .allowed  the  party 
to.be  admitted,  on  an  affidavit  disclosing  the  fact.] 

Lord  Denm AN,  C.  J. — In  a  note  book  of  Mr.  Le  Blanc 
there  is  this  note  : — *'  Attorney's  admission.  In  one  case 
the  party  had  omitted  to  insert  the  place  of  abode  of  the 
attorney  with  whom  he  served.    This  was  stuck  up  before 

(a)  3  Moore  &  Payne,  269. 
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1835.         Easter  term;  and   Nolan  moved,  in  Easter  term,  that  it 
"^^y^      might   be  altered   and   the  party  admitted.      The  Court 

1 II   1*^ 

Clarke.  allowed  it  to  be  done;  but  said  that  he  must  be  admitted 
the  last  day  of  Trinity  term.  Ex  parte  Jones,  Easter  term, 
1819*"  That  appears  to  be  a  case  in  point.  Mr.  Clarke 
may  be  admitted  on  the  last  day  of  Trinity  term. 

Patteson,  J. — The  rule  had  better  be  to  amend   the 

notice.  (<i) 

Rule  accordingly. 

(a)  This  is  stated  to  have  been  the  form  of  the  motion  as  made  by 
Alexander:  sed  quare. 


Kitchener  and  others.  Assignees  &c.  of  H.  Dean,  a 

Bankrupt,  v.  Power. 

by  assignees  of  -"-  ROVER  for  bacon.  The  first  count  alleged  a  possession 
*  J^^^P^  by  Dean  before,  and  a  conversion  by  the  defendant  after, 
bankrupt  him-  the  bankruptcy.  The  second  count  stated  a  possession  by 
have°i^ain-  ^^^  plaintiffs  as  assignees,  after  the  bankruptcy,  and  a  sub- 
tained,  ifno  sequent  conversion.  Plea:  not  guilty.  At  the  trial  before 
had  occurred     i^ord  Denman,  C.  J.,  at  the  sittings  in  London,  after  Hilary 

the  deposi-        term,    1834,   it  appeared  that  the   action  was  brought  to 

tions  taken  i  i  r  /•/- 

before  the         recover  the  value  of  fifty  bales  of  bacon,  purchased  of  the 

commissioners  bankrupt  by  the  defendant  for  cash,  which  the  defend- 
are  conclusive  r        j  j  ^ 

evidenceofthe  ant  refused  to  pay,  on  the  ground  that  he  was  entitled  to 
althoulh  at'  *®'  ^'  ^^  against  certain  running  acceptances  of  the  bank- 
the  lime  of  the  rupt,  which  he  then  held;  and  the  questions  intended  to 
the  cause  of      ^^  raised  in  the  cause  were,  whether  the  defendant  had  not 

action  may  purchased  the  goods  professedly  for  cash  (6),  but  with  an 
not  have  been    ^  of  J  \  n 

^^A^d^^h  ^^^   ^"'^  Lechmere  v.  Hawkins,      East,  130, 138;  Peelev.Northcotc, 

question  whe-  ^  ^P*  ^-  ^'  ^'  ^^^'  ^^^  ^'  ^  Taunt.  479;  Flint,  Ex  parte,  I 
iher  the  ac-       Kair,  1  East,  375;  Taylor  \\  Okey,      Swaust.  30. 

tion  is  of  such   13  Ves.  180;  Fair  v.  APIver,  16 

a  nature,  must 

be  decided  by  a  reference  to  the  facts  of  the  case,  (which  the  judge  may  collect  from 

the  opening  of  the  plaintiff's  counsel,)  and  not  from  a  strict  reference  to  cause  of  action 

appearing  on  the  record. 

Therefore,  where  in  trover  b^  assignees  the  conversion  was  laid  after  the  bankruptcy, 
it  was  held  that  the  plaintiffs  were  not  precluded  by  the  form  of  the  record  from  having 
the  depositions  admitted  as  conclusive  evidence. 
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intention  not  to  pay  cash,  but  to  set  off  the  amount  against 
the  acceptances,  and  whether,  if  so,  the  plaintiffs  were  not 
entitled  to  disaffirm  the  contract  as  tainted  with  fraud,  and 
consequently  to  maintain  trover  for  the  value  of  the  goods. 
Notice  of  an  intention  to  dispute  the  act  of  bankruptcy  and 
petitioning  creditor's  debt  had  bec;^  given  by  the  defend- 
ant {a\  and  the  plaintiffs  offered  to  put  in  the  depositions 
taken  before  the  commissioners  as  conclusive  evidence  of 
these  facts.     It  was  objected  by  the  defendant  that  this  was 
not  an  action  which  the  bankrupt  himself  could   have  sus- 
tained, so  as  to  bring  the  case  within  the  9^d  section  (6)  of 
the  Bankrupt  Act(c),  and  that  therefore  the  depositions 
could  not  be  read.     The  learned  Chief  Justice  was  how- 
ever of  opinion,  that  if  the  assignees  were  entitled  to  dis- 
affirm the  contract,  the  bankrupt  himself,  had  no  bank- 
ruptcy intervened,  would  have  been  equally  entitled  to  do 
so,  and  that  therefore  the  depositions  ought,  according  to 
the  \)2d  section  of  the  act,  to  be  received.     The  deposi- 
tions were  accordingly  put  in  and  read,  and  the  case  pro- 
ceeded upon  the  merits,  no  other  evidence  of  the  act  of 
bankruptcy  or  petitioning  creditor's  debt  having  been  given. 
It  was  subsequently  objected  by  the  defendant's  counsel, 
that  as  upon  the  record  no  cause  of  action  in  the  bankrupt 
appeared, — the  conversion  being  in  both  counts  laid  sub- 
sequently to  the  bankruptcy, — it  could  not  be  said  that  the 
action  was  brought  for  any  demand  for  which  the  bankrupt 
might  have  sued,  and  that  consequently  there  was  no  legal  evi- 
dence of  an  act  of  bankruptcy  or  petitioning  creditor's  debt. 
The  plaintiff's  counsel  answered,  that  in  the  first  count  a 
cause  of  action  in  the  bankrupt  appeared,  for  that  a  pos- 
session by  him  was  there  alleged,  and  that  the  allegation  of 
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(a)  If  this  case  had  not  been 
held  to  be  within  the  ninety- 
tecond  section,  which  renders  the 
depositions  conclusive  in  certain 
cases,  (whether  notice  to  dispute 
has  been  given  or  not,)  the  effect 


of  the  notice  would  have  been  to 
relieve  the  defendant  from  the 
operation  of  the  ninetieth  section. 

(6)  Which  see  poit,  716. 

(r)  6  Geo,  4,  c.  16. 
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a  conversion  was  so  madey  that  the  count  might  be  sup- 
ported b^  proof  of  a  conversion  before  the  bankruptcy. 
The  learned  Chief  Justice  was  however  of  a  contrary  opi- 
nion,  and  called  upon  the  plaintiffs  to  prove  by  witnesses 
an  act  of  bankruptcy  and  a  petitioning  creditor's  debt 
The  plaintiffs  failed  t^o  prove  an  act  of  bankruptcy,  and 
Lord  Denmatip  upon  the  authority  of  Jones  v.  Fort  {a), 
directed  a  nonsuit.  In  the  following  term  Sir  James  Scat" 
leit  obtained  a  rule  to  set  aside  the  nonsuit,  and  for  a  new 
trial;  against  which,  in  last  Hilary  term, 


Pollock,  A.  G.,  shewed  cause.     The  question  turns  upon 
the  statement  of  the  cause  of  action  upon  the  record.     The 
second  count  may  be  left  entirely  out  of  consideration,  as 
that  count  is  founded  altogether  on  a  supposed  title  in  the 
assignees.    Then  what  is  the  cause  of  action  which  appears 
in  the  Jirst   count  ?     That  count  states   in   effect  this^- 
''  These  goods  were  the  bankrupts.     You  have,  since  the 
bankruptcy,   converted  them    to  your   own    use."      How 
can  it  be  said   that  this  conversion  ever  gave  a  right  of 
action  to  the  bankrupt?     [Littledale,  J.    Is  the  question 
limited  thus  by  the  form  of  the  declaration?     It  is  a  ques- 
tion whether  you  might  not,  under  such  a  count  as  this, 
prove  a  conversion  in  the  time  of  the  bankrupt.]     It  is 
submitted  that  under  this  count  assignees  can  have  no  right 
to  prove  a  conversion  before  the  bankruptcy.     A  count 
might  easily  be  added  to  meet  such  a  state  of  facts.     But 
further,  there  was  in  fact  no  conversion  before  the  bank- 
ruptcy.    This  was  an  action  brought  to  recover  the  value 
of  goods  delivered  upon  a  contract^  in  consequence  of  a 
supposed  right  to  repudiate  the  contract,  on  the  ground  of 
the  non-performance  by  the  vendee  of  his  part  of  the  con- 
tract.    To  entitle  the  bankrupt  or  his  assignees  to  maintain 
trover,  a  distinct  repudiation  of  the  contract  and  a  distinct 
demand  of  the  goods  was  necessary.     No  evidence  of  such 
repudiation  by  the  bankrupt  was  given,  and  therefore  there 

{a)  Mood.  &  Malk.  196. 
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was  no  evidence  of  a  conversion  before  the  bankruptcy. 
So  that  whether  the  question  be  taken  strictly  upon  the 
form  of  the  pleadings  or  upon  the  facts,  the  defendant  is 
in  either  case  entitled  to  the  nonsuit  Smithj  /issignee  Sfc* 
V.  Woodward  (a),  maybe  relied  on  contr4;  but  that  was  the 
case  of  a  deposit  merely  by  the  bankrupt,  aud  not  a  case  of 
contract^  as  here.  There  the  goods  were  delivered  to  be 
returned  whenever  the  bankrupt  wanted  them  back;  here, 
they  were  delivered  to  be  paid  for.  The  repudiation  of 
the  contract  is  the  basis  of  the  action,  and  that  took  place 
subsequeutly  to  the  bankruptcy,  if  at  all. 
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Fol/eli,  S.  G.  and  Crowder^  contrd.  The  ground  of  the 
4ionsuit  was  this, — that  inasmuch  as  in  both  counts  of  the 
declaration  the  conversion  was  laid  since  the  bankruptcy, 
therefore  the  evidence  was  not  admissible.  T^hefocts  which 
have  been  referred  to  cannot  be  considered,  because  the 
plaintiffs*  case  was  not  closed  at  the  time  when  the  non- 
suit took  place.  The  action  was  brought  on  the  ground 
of  a  fraud.  The  plaintiffs  wish  that  question  to  go  to  the 
jury.  With  reference  to  the  92d  section,  the  question  is, 
whether  the  right  of  action  arising  out  of  the  state  offocts, 
is  altered  by  the  bankruptcy.  If  upon  the  state  of  facts, 
apart  from  the  fact  of  the  bankruptcy,  the  bankrupt  might 
have  sustained  an  action,  then  the  case  is  within  the  92d 
section,  otherwise  not.  The  question  is  not  whether 
upon  the  form  of  the  record  the  bankrupt  could  have  re- 
covered, for  in  no  case  could  the  bankrupt  recover  consist- 
ently with  iheform  of  the  record  in  an  action  by  assignees. 
According  to  the  principle  contended  for  by  the  defendant, 
an  action  brought  by  assignees  to  recover  the  price  of  goods 
sold  by  the  bankrupt,  upon  a  credit  unexpired  at  the  time 
of  the  bankruptcy,  would  not  be  within  the  section ;  yet  it 
cannot  admit  of  a  doubt,  that  in  such  a  case  the  depositions 
taken  before  the  commissioners  would  be  evidence.     The 
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(a)  4  Carr.  &  Payne,  511. 
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obJ€Ct  of  the  legislature  in  enacting  the  9^d  section  wtw,  that 
asiignecB  should  not  be  vezatiousljr  put  to  prove  all  the 
st^ps  of  tlie  bankruptcy,  where  the  bankruptcy  fonni 
HO  part  of  the  ground  of  action;  but  that  where  the  b«nk«- 
ntptcj"  doe6  form  part  of  the  ground  of  action,  they  should 
be  liable  to  be  called  upon  to  prove  th6  bankruptcy  by 
direct  evidence.  This  appears  clearly  from  the  act  itself  ( 
but  i\\h  principle  which  is  now  cotitended  for  by  the  plaii^ 
liiFs>  \t  ^kpreBsly  Supported  by  the  authority  of  Pattesom^  Ji 
ki  Smkh  fr.  WoQdnsardi^),  and  of  the  Court  of  Excbeqiitr 
in  Fox  V.  Mahoney(b)\  The  latter  case  is,  to  the  very  letter^ 
in  point.  It  was  there  decided  that  the  depositions  are  con- 
tdilsive  isvidence  lihder  the  9^d  sectibh,  whei^e  the  bankrupt 
might  hlAVe  suild,  if  no  bankruptcy  had  intervened,  though 
\\^t  t^Ht^fdonf  which  g&ve  the  right  of  aotioto,  took  pla<}t 
iijiit  the  bet  of  bankruptcy^  In  the  report  of  that  case^ 
tb^  fWih  of  th(^  declaration  i^  not  given,  but  there  tan  ht 
Ao  doubt>  Upon  looking  at  the  whole  report,  thai  the 
cMvetsioti  was  laid  after  the  bankruptcy.  [Lord  Dett- 
fhati,  G.  J.  In  the  case  of  Jones  v.  Fo>t{t),  upon  whinb 
I  atted  at  the  trial,  the  words  of  the  clause  appear  to  have 
been  construed  by  a  strict  reference  to  the  cause  of  action 
a^  stated  on  the  record.  In  the  other  cases,  it  does  not 
appear  Vi'hat  was  the  form  of  the  record.  From  the  plain- 
tiffs' opening  in  this  case>  I  was  satisfied  that  there  was  no 
tMe  of  fNiud,  but  that  perhaps  is  not  to  the  point  now. 
One  objection  which  occurs  to  me,  to  construing  the  words 
of  the  section  by  a  reference  to  the  state  of  facts,  arises  out 
of  the  difficulty  in  deciding  before  the  case  is  completed, 
>vhether  it  is  one  in  which  the  bankrupt  might,  but  for  the 
blinkruptcy,  have  maintained  the  action.  Must  the  judge 
decide  this  question  upon  the  opening  of  the  plaintiff's 
ease,  of  after  his  case  has  been  completed  i  or  muat  the 
question  be  distinctly  left  to  the  jury  ?] 

Cur,  adv.  vmlt. 


(a)  Supra,  7  \S, 

(b)  Q  C'lompt.  &  Jerv.  395. 


(f)  Moody  &  Mnlk.  196. 
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In  this  term  the  judgment  of  the  Court  was  delivered  by 
Lord  Dtnman^  C.  J.,  as  follows : — 

This  was  an  action  of  trover  to  recover  the  value  of 
certain  quantities  of  bacon.  The  conversion  was  laid 
after  the  bankruptcy.  Notice  had  been  given  of  dis^ 
puting  the  petitioning  creditor's  debt  and  act  of  bank- 
ruptcy; to  prove  which  the  depositions  before  the  com* 
missioners  were  tendered  (a).  I  rejected  this  mode  of 
proof,  and  the  plaintiffs  were  nonsuited.  Upon  a  motion 
Co  set  aside  this  nonsuit,  the  only  question  was,  whether, 
under  the  following  circumstauces,  such  rejection  was 
proper. 

The  case  for  the  plaintiffs  was  that  the  defendant, — as- 
sumed to  be  a  creditor  of  the  bankrupt,  and  knowing  him 
to  be  in  insolvent  circumstances, — had  fraudulently  con- 
tracted for  the  goods,  and  obtained  them  upon  the  express 
terms  of  paying  for  them  in  cash,  but  with  the  intention  of 
setting  off  the  price  against  his  own  demand.  And  it 
was  urged  that  this  being  a  fraud  on  the  bankrupt,  and 
no  contract,  he  might,  but  for  his  bankruptcy,  have  main- 
tained an  action  to  recover  them  back  (6).  On  the  part  of 
the  defendant  it  was  alleged,  that  as  the  only  conversions  in 
the  declaration  were  laid  to  have  taken  place  after  the  bank* 
ruptcy,  this  upon  the  face  of  the  record  appeared  not  to  be 
an  action  which  the  bankrupt  could  have  maintained. 

It  is  unnecessary  to  determine  whether  the  plaintifis 
would  ultimately  have  made  out  a  case  entitling  them  to 
judgment  against  the  defendant;  for  it  is  enough  to  say 
that  they  had  a  right  to  present  it  to  the^  consideration  of 
the  jury.  The  question  therefore  turns  upon  the  construc- 
tion of  the  9£d  section  of  the  6  Geo.  4,  c.  l6,  and  as  tliii 
is  B  point  of  very  general  application,  and  the  authorities 
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V. 

POWES. 


(a)  If  the  notice  had  bad  any 
operation,  it  would  have  been  un- 
der the  90th  section,  under  which 
the  depositions  would  have  been 
inadmissible  in  evidence. 


(6)  Viz. — an  action  of  detioue, 
or  of  replevin  in  the  detioet,,/br 
the  goods,  or  an  action  of  trover, 
for  the  value. 
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1RS5.        appeared  to  conflict,  we  thought  it  right  to  look  carefully 
^"^^^^^^^^      into  them  before  we  pronounced  our  judgment. 

9.  The  words  of  the  section,  after  stating  the  circumstances 

Power.  under  which  it  is  to  apply  at  all,  are  these : — "  The  depo- 
sitionsy  &c.  shall  be  conclusive  evidence  of  the  matters 
therein  respectively  contained  in  all  actions  at  law  or  suits 
•in  equity,  brought  by  the  assignees^br  any  debt  or  demand 
for  which  the  bankrupt  might  have  sustained  any  action  or 
suit." 

It  would  perhaps  have  rendered  the  intention  of  the 
legislature  more  obvious,  if,  immediately  after  the  word 
"  bankrupt/'  the  words — if  no  bankruptcy  had  intervened — 
had  been  inserted. 

Two  anodes  of  construing  the  latter  words  of  the  sectioD 
were  suggested :  the  flrst,  by  a  strict  reference  to  the  cause 
of  action  as  stated  on  the  record,  which  appears  to  have 
been  the  principle  applied  by  Lord  Tenterden  in  JoneSf 
assignee  of  Wildj  v.  Fort  {a) — a  case  recognized  by  him  in 
Gibson  v.  OldJield{b)\  and  the  latter,  by  a  reference  to  tlie 
facts  of  the  case,  as  contended  for  on  the  part  of  the  assig- 
nees, which  appears  to  have  been  the  principle  acted  upon 
in  Smith,  assignee  of  Parker,  v.  IVoodward  (c),  and  Fox^ 
assignee  of  Suwercropp,  v.  Mahony  (d). 

The  nonsuit  in  the  present  case  proceeded  upon  the 
adoption  of  the  former  mode ;  and  this  has  apparently  the 
advantage  of  great  simplicity  in  its  application.  Taking 
the  record  to  state  all  those  circumstances  which  are 
necessary  conditions  to  the  maintenance  of  the  action,  it 
would  seem  very  desirable  to  be  able  to  determine  the  ad- 
missibility of  a  particular  mode  of  proof  by  reference  to  so 
unambiguous  and  fixed  a  criterion,  especially  with  regard 
to  facts  usually  proved  at  the  commencement  of  the  trial, 
and  before  the  general  facts  of  the  case  have  been  gone 
into. 

(a)  Mood.  &  Malk.  196;suprd,  (c)  4  Carr.  &  Payne,  541. 

714.  (d)  2  Crompt.  8c  Jerv.  325,  and 

(6)  4  Carr.  &  Payne,  313.  2  Tyrwh.  285. 
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But  upon  consideration  we  are  of  opinion  that  there  is  a 
fallacy  in  the  application  of  this  test;  for,  although  the 
record  must  be  taken  to  contain  a  statement  of  all  circum- 
stances formally  necessary  for  the  maintenance  of  the  issue 
by  the  plaintiffs^  the  question  is  not  whether  the  same  issue 
in  form  could  have  been  sustained,  merely  substituting  the 
bankrupt's  name  as  plaintiff  for  that  of  his  assignee;  but 
whether  the  bankrupt,  if  no  bankruptcy  had  occurred, 
could  have  maintained  any  action  or  suit  for  the  recovery  of 
the  same  debt  or  demand.  A  reference  to  the  record  can- 
not answer  this  latter  question :  a  conversion,  for  example, 
must  be  alleged  in  trover,  either  before  or  after  the  bank- 
ruptcy, in  order  to  found  the  action  by  the  assignees,  but 
how  can  a  statement  of  the  latter  only  in  such  action  be 
taken  as  proof  that  the  former  also  might  not  have  been 
truly  stated,  if,  the  bankrupt  himself  being  plaintiff,  it  had 
become  necessary  ? 

Further,  we  are  of  opinion  that  it  is  by  adopting  the  lat- 
ter rather  than  the  former  rule,  that  we  best  effectuate  the 
intention  of  the  statute.  The  section  in  question  (the  9^d) 
must  be  looked  at  in  connection  with  the  90th  and^lst, 
93d  and  94th ;  and  taking  them  all  together,  it  is  obvious 
that  the  legislature  intended  on  the  one  hand  to  facilitate, 
and  on  the  other  to  indemnify  against,  the  recovery  by  the 
assignees  of  such  debts  or  demands  as  were  due  to  the 
bankrupt, — to  the  recovery  of  which  their  title  as  assignees 
was  merely  a  formal  step  against  every  one  but  himself, — 
and  in  the  recovery  of  which  therefore  the  bankruptcy  was 
an  immaterial  circumstance.  In  all  such  cases,  if  neither 
the  bankrupt  nor  the  debtor  have  given  any  notice  of  dis- 
puting their  title,  the  assignees  are  relieved  from  producing 
any  proof  in  support  of  it,  and  if  such  notice  be  given  by 
the  debtor  only,  are  furnished  with  a  simple  and  conclusive 
proof  in  the  depositions  taken  before  the  commissioners* 
As  the  debtor  is  indemnified  against  the  bankrupt  for  any 
payment  made  by  such  debtor,  or  recovery  had  against  hhn 
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1835.  fourth  part;  in  consideration  of  150/.  and  interest,  paid  to 
Rowlands  by  fVorsley,  and  '200/.  advanced  by  him  to  Carter ^-^ 
the  fee  was  released  to  Wonley  upon  trust  to  sell,  to  secure 
to  him  the  repayment  of  SbOL  and  interest ;  and  the  term 
was  assigned  to  Bartley,  in  trust  also  to  secure  the  repay- 
ment of  the  350L,  and  subject  thereto  in  trust  to  attend  the 
inheritance.  The  release  was  engrossed  upon  four  skint. 
The  first  skin  had  an  ad  valorem  stamp  of  2/.,  and  also  the 
common  deed  stamp  of  \L  155.;  the  three  other  skins  (as 
*'  followers")  had  stamps  of  1/.  each.  Total  amount  of 
stamps  6/.  155.  It  was  objected  by  Crotnpiorip  on  the  part 
of  the  defendant,  that  the  stamps  were  insufficient.  He 
contended,  in  the  first  place,  that  this  was  an  original  mort- 
gage for  350/.,  as  theyee  had  not  been  previously  conveyed 
to  secure  that  sum,  and  that  there  should  therefore  have 
been  an  ad  valorem  stamp  of  4/.,  and  three  I/,  stamps  od 
the  followers,  which  would  make  the  amount  of  duty  7Lp 
and  not  6/.  155. : — or,  secondly,  that  the  first  skin  of  the  re* 
lease  required  an  ad  valorem  duty  on  2001.,  which  is  2/.,  and 
in  addition  the  duty  on  transfers  of  mortgages,  which  is 
1/.  155.,  and  that  the  three  followers  required  a  stamp  of 
1/.  5s.  each,  so  that  the  amount  of  duty  should  have  been 
7/.  105.  The  learned  judge  directed  a  verdict  to  be  found 
for  the  plaintiff,  and  gave  the  defendant  leave  to  move  to 
enter  a  nonsuit.  In  Easter  term,  Crompton  obtained  a  rule 
nisi  accordingly,  against  which 

Cresswell,  Sir  fV.  Foilett,  and  Martin,  shewed  cause,  and 

Crompton  was  heard  in  support  of  the  rule  (a). 

Cur,  adv.  vuii. 

Lord  Denman,  C.  J.,  in  the  course  of  this  term,  deli- 
vered the  judgment   of  the  Court,  as  follows: — In   this 

(a)  As  the  arguments  proceeded  upon  in  the  judgment  of  the  Court, 
entirely  on  the  construction  of  the  it  has  been  considered  unnecessary 
statutes,   which    are    commented       to  dciaii  them. 
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case,  a  mortgage  term  of  lOCX)  years,  for  securing  150/., 
had  been  created  in  18^0.  In  January,  1823,  (after  the 
passing  of  3  Geo.  4,  c.  II  7>)  the  mortgagor  and  mortgagee 
joined  in  deeds  of  lease  and  release,  by  which  the  term  was 
assigned  to  one  of  the  lessors  of  the  plaintiff,  for  securing 
the  original  150/.  and  200/.  then  advanced,  and  the  fee- 
simple  in  the  premises  was  conveyed  to  a  trustee  to  secure 
the  whole  amount  of  350/.  The  stamp  on  the  first  skin 
was  \L  J 5s.,  together  with  an  ad  valorem  stamp  of  2/., 
and  three  stamps  of  1/.  on  three  following  skins.  The 
4]uestion  was,  whether  these  stamps  are  sufficient;  and  we 
think  that  they  are.  The  deeds  operate  doubly,  viz.  by 
transfer  of  the  original  mortgage,  and  by  conveyance  of  the 
fee  as  a  further  security. 

As  regards  the  transfer:  the  statute  55  Geo.  3,  c.  184, 
schedule,  part  1,  title  "  Mortgage,*'  treats  a  transfer,  where 
a  further  sum  of  money  is  added,  as  an  original  mortgage; 
and  imposes  a  transfer  duty  of  l/.  \5s.  only,  **  provided  no 
further  sum  of  money  be  added  to  the  principal  monejf 
already  secured."  Here,  a  further  sum  was  added.  The 
.stamps,  therefore,  would  have  been  under  that  act,  a  4/.  ad 
valorem  stamp,  and  three  progressive  stamps  of  1/.  each, — 
thus  exceeding  the  stamps  actually  imposed  by  5s, 

But  the  statute  3  Geo.  4,  c.  11  ?»  s.  1  {a),  repeals  the  55 
Geo*  3,  c.  184,  so  far  as  regards  the  duties  on  transfers  of 

{a)  Sect.  1    repeals  the  duties      or  recooTevance  of  any  mortgage 
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mentioned  in  55  Geo.  3,  c.  184, 
and  56  Geo,  3,  c.  56,  on  assign* 
ments,  &c.  of  mortgage. 

Sect.  9.  ''  That  in  lieu  and  in- 
stead of  the  duties  by  this  act  re- 
pealed, there  shall  be  granted, 
raised,  levied,  collected  and  paid, 
in  (Great  Britain  and*)  Ireland, 
unto  Ilift  Majesty,  His  heirs  and 
successors,  the  several  sums  of 
money  and  duties  following;  that 
is  to  say,  upon  any  transfer,  as- 
signment, disposition,  assignation, 


or  of  any  other  security,  in  the 
said  acts  and  the  schedules  there- 
to annexed  in  that  respect  severally 
mentioned,  or  of  the  benefit  there^ 
of,  or  of  the  money  or  stock  there- 
by secured,  provided  no  further 
turn  of  money  or  stock  Ife  added  to 
the  principal  money  or  stock  alrendy 
securedf  there  shall  be  paid  in 
Great  Britain  a  stamp  duty  of  one 
pound  fifteen  shillings,  and  in  Ire- 
land a  stamp  duty  of  one  pound 
British  currency  for  the  first  skin 


*  These  words  not  in  the  printed  ktatutes. 


722 


1835. 


CASES  IN  THE  KlNO's  BENCH, 

mortgages;  and  enacts,  by  section  2,  that  in  case  of  a 
transfer,  '^  provided  no  further  sum  of  money  be  added  to 
the  principal  already  secured/'  there  shall  be  paid  \L  I5s^ 
and  a  progressive  stamp  duty  of  l/.5s.;  ''and  if  any  further 
sum  of  money  shall  be  added  to  the  principal  money 
already  secured,  the  ad  valorem  duty  on  mortgages,  p^y^ 
ble  under  the  said  recited  acts  respectively,  shall  be  charged 
only  in  respect  of  such  further  money •'^  It  is  observable 
diat  by  ftiis  act  the  transfer  duty  of  \L  15s.  is  imposed  with 
the  same  proviso  as  was  contained  in  the  55  Geo,  3 ;  and 
we  think  that  the  effect  is  the  same,  viz.  that  the  transfer 
d«ty  is  imposed  in  those  cases  only  where  no  further  sura 
of  money  is  added.  Here^  a  further  sum  is  added,  and 
therefore  the  transfer  duty  is  out  of  the  question.  The 
other  part  of  the  section  requires  an  ad  valorem  duty  on 
the  sum  added ;  and  we  think  that  the  effect  of  that  part  of 
the  clause  is  to  make  this  transfer,  as  regards  stamp  duties^ 


or  piece  of  vellum  or  parchmenti 
or  sheec  or  piece  of  paper  upon 
which  such  tranefer,  assigDinent, 
disposition,  assignatioQ  or  re-con- 
veyance shall  be  ingrossed,  written 
or  printed ;"  (then  follows  a  provi- 
sion for  further  stamps  where  more 
Chan  2 1 60  words ; )  "  and  if  anyfur- 
thtr  turn  of  money  or  ttock  shall  he 
added  to  the  principal  money  or 
ttock  already  tecured^  the  ad  valo* 
rem  duty  on  mortgages  payable 
under  the  said  recited  acts  re*- 
epectively  shall  be  charged  only 
in  respect  of  such  further  money 
or  stock.'' 

Sect.  S.  '*  That  where  any  deed 
or  other  instrument  already  made 
or  hereafter  to  be  made,  as  an  ad- 
ditional or  further  security  for  any 
sum  or  sums  of  money,  or  any 
share  or  shares  in  any  of  the  go- 
vernment or  parliamentary  stocks 
or  funds,  or  in  the  stocks  and 
funds  of  the  Governor  and  Com- 


pany of  the  Bank  of  England,  or 
of  the  Bank  of  Ireland,  already  or 
previously  secured  by  any  band  oa 
which  the  ad  valorem  duty  oa 
bonds  charged  by  65  Geo,  3,  c.  1 84, 
and  56  Geo,  3,  c.  50,  and  the  sche- 
dules thereto  respectively  annexed, 
shall  have  been  paid,  such  deed  or 
other  instrument  shall  be,  and  bt 
deemed  to  be  and  to  have  been,  ex- 
empt from  the  several  ad  valorem 
duties  charged  by  the  said  acts  and 
the  said  schedules  respectively  ob 
mortgages,  and  shall  be  charged 
and  chargeable  only  with  the  ordi- 
nary duty  payable  on  deeds  in 
general  in  Great  Britain  aud  Ire- 
land respectively  ;  but  if  any  fur^ 
ther  sum  of  money  or  stock  shall 
be  added  to  the  principal  money 
or  stock  already  secured,  the  said 
ad  valorem  duties  respectively  shall 
be  charged  in  respect  of  such  hir* 
ther  sum  of  money  or  slock." 
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an  original  mortgage  for  securing  200/.,  and  that  the  ad 
valorem  stamp  duty  of  2/.  is  charged  upon  it  by  the  55 
Geo,  3.  It  follows  that  the  progressive  duty  is  three  sums 
of  1/.  each.  Those  stamps  are  actually  on  the  deeds  in 
question. 

But  it  is  said  that  this  is  an  origins/ mortgage  for  350/.  by 
reason  of  the  conveyance  of  the^ee.  The  3  Geo.  4,  c.  11 7,  s. 
S,  does  not  apply  to  these  deeds  ;  for  it  is  confined  to  cases 
where  the  original  instrument  on  which  the  ad  valorem  duty 
was  paid  was  a  bond.  Here,  it  was  an  indenture.  This  part 
of  the  question  therefore  turns  on  the  exemption  clause  in 
55  Geo.  3.  That  clause  exempts  from  ad  valorem  duty  (but 
not  from  any  other,)  any  deed  made  as  additional  or  further 
security  for  any  sum  of  money  already  secured  by  a  deed 
which  shall  have  paid  the  ad  valorem  duty,  in  case  such  fur- 
ther security  shall  be  made  by  the  same  person  who  made  the 
original  security;  but  if  any  further  sum  be  added,  the 
ad  valorem  duty  shall  be  charged  in  respect  of  such  further 
sum.  Here,  the  person  conveying  the  fee  is  the  same  per- 
son who  created  the  term,  and  a  further  sum  is  added. 
Therefore  if  the  deed  had  been  &imply  a  conveyance  of  the 
fee,  and  had  not  contained  a  transfer  of  the  term,  the  duty 
would  have  been  2L  ad  valorem  on  account  of  the  addi- 
tional 200/.,  and  three  progressive  duties  of  1/.  each. 
Whether  a  common  deed  stamp  also  was  necessary  under 
either  of  the  acts,  it  is  not  material  to  inquire,  because  the 
1/.  15$.  stamp,  though  it  may  have  been  erroneously  put  on 
these  deeds,  was  at  all  events  sufficient.  But  as  the  deeds 
in  question  do  contain  a  transfer  of  the  original  mortgage, 
it  is  plain  that  before  the  passing  3  Geo.  4,  c.  117»  the 
exemption  clause  in  55  Geo.  3,  c.  184,  would  not  have 
applied,  and  on  the  whole  this  must  have  been  treated  as  a 
new  and  original  mortgage,  liable  to  the  ad  valorem  duty  of 
4/.  The  act  of  3  Geo.  4  has,  however,  repealed  that  part 
of  the  55  Geo.  3,  and  substituted  the  same  ad  valorem  duty 
of  2/»  on  the  transfer,  in  respect  of  the  additional  sum,  as 
the  exemption  clause  had  already  charged  on  the  new 
security  in  respect  of  the  additionat  sum ;  and  as  the  ad 
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1835.  valorem  diit^  depends  on  the  sum  secured,  and  not  on  the 
value  or  number  of  the  securities,  and  is  only  to  be  paid 
once,  it  follows  that  the  case  is  the  same  in  effect  as  if  the 
ad  valorem  duty  of  2/.  had  been  charged  on  tbe  transfer, 
and  afterwards  the  fee  had  been  conveyed  as  a  further 
security  for  the  whole  sum  of  350/.,  in  which  case  a  com- 
mon deed  stamp  only  would  have  been  required. 

For  these  reasons  we  are  of  opinion  that  these  stamps 
are  sufficient,  and  that  the  rule  for  a  nonsuit  must  be  dis^ 
charged. 

Rule  discharged  accordingly. 


DoEp  on  the  demise  of  Frederick  Lumley,   Esq. 
V.  The  Ear]  of  Scarborough. 

J  ^^^ C*  and  *^RROR  upon  a  judgment  given  (nominally)  for  the  de- 
D.  succes-       fendant  in  the  Court  of  Pleas  of  the  County  Palatine  of 

sivdv  in  strict 

settlement.        Durham,  upon  a  special  verdict  in  ejectment. 

Proviso,  that 

if  the  title  of  Earl  of  S.  shall  come  to  A,,  B.,  C.  and  D.  (devisees  for  life),  or 
their  sons,  within  the  period  of  the  lives  of  the  said  A.,  B.,  C.  or  X).,  or  vrithin 
the  term  of  twenty-one  years  after  the  decease  of  the  survivor  of  them,  then 
and  in  such  case  as  and  when  the  title  of  the  said  Earl  of  S.  shall  come  and  fiiU 
into  possession  to  him  or  them,  the  estate  which  he  or  they  then  shall  be  entitled  untu 
in  all  and  every  the  manors  hereinbefore  devised,  shall  cease  and  determine,  and 
become  void;  and  the  same  manors  shall  immediately  thereupon  go  to  the  person  or 
persons  who,  under  the  limitations  aforesaid,  shall  then  be  next  in  remainder  expectant 
on  the  decease  and  failure  of  issue  male  of  the  person  to  whom  the  title  shall  so  descend 
or  come,  in  the  same  manner  as  such  person  or  pei*sons  so  in  remainder  as  aforesaid, 
would  take  the  same  by  virtue  of  the  devise,  in  case  he  or  they  to  whom  the  title  shall 
come  and  fall,  in  possession  as  aforesaid,  was  or  were  actually  dead  without  issue : — 

Held,  that  although  the  words  from  "  time  to  time*'  are  not  inserted,  yet  the  pro- 
viso attached  to  each  of  the  estates  created  by  the  will,  as  they  should  successively  vest 
in  possession. 

The  effect  of  this  proviso,  in  tl>e  event  of  the  title  descending  on  a  tenant  for  life, 
is  not  to  let  in  the  ton  of  such  tenant,  but  to  carry  the  estate  over  to  the  next  branch  of 
the  family. 

The  will  in  which  the  above  proviso  was  inserted,  contained  a  devise  to  A.  for 
life ;  remainder  to  trustees  during  his  life,  to  preserve  contingent  remainders;  remainder 
to  iP.,  the  son  of  ^.,  in  tail;  remainders  over,  A.  and  F.  suffered  a  recovery.  The 
tide  of  Earl  of  5.  descends  upon  A. : — Held,  that  the  uses  to  arise  under  the  proviso 
are  not  barred  by  this  recovery. 

Sembie,  that  the  remainders  over,  ^ubsequcnt  to  the  estate  tail  limited  to  F^  are 
harred. 

Where  the  truth  appears  hy  recitals  in  a  deed,  professing  to  convey  a  possibility,  the 
party  conveying  is  not  barred  by  estoppel,  although  he  has  received  the  purchase  money. 
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The  special  verdict  was  in  substance  as  follows :  18S5. 

Sir  George  Savile,  of  Rufford,  in  the  county  of  Notting- 
iiam,  Baronety  was  seised  of  the  manors  and  hereditaments 
mentioned  in  the  declaration  at  the  time  of  making  his  will 
and  until  his  decease.  By  his  will,  dated  on  the  18th  of 
August,  1733,  he  devised  the  premises  to  two  trustees  in 
fee,  to  the  following  uses  : — 

To  the  use  of  J.  H.y  J.  M.  and  G.  M.  for  the  term  of 
twenty-one  years,  upon  certain  trusts ;  remainder 

To  the  use  of  Dr.  N.  O.  and  Sir  C  O.  for  500  years, 
upon  other  trusts ;  remainder 

To  the  use  of  his  nephew  the  Hon.  Richard  Lumley^  the 
second  son  of  his  sister  Barbara ,  Countess  of  Scarborough, 
by  the  late  Earl  of  Scarborough,  and  his  assigns,  for  life, 
without  impeachment  of  waste ;  remainder 

To  the  use  of  trustees,  during  his  life,  to  preserve  con- 
tingent remainders ;  remainder 

To  the  use  of  the  first  son  of  i2.  L.  in  tail  male ;  remainder 

To  the  use  of  the  second  and  every  other  sou  of  R.  Z. 
successively  in  tail  male ;  remainder 

To  the  use  of  his  nephew,  the  Hon.  John  Lumley  (the 
defendant,  now  Earl  of  Scarborough),  the  third  son  of  the 
said  late  Earl  and  Countess,  and  his  assigns,  for  life,  with- 
out impeachment  of  waste  ;  remainder 

To  the  use  of  trustees  during  his  life,  to  preserve  con- 
tingent remainders ;  remainder 

To  the  use  of  the  first  and  every  other  son  of  the  said 
J,L.  (the  defendant,)  in  tail  male;  remainder 

To  the  use  of  his  nephew,  the  Hon.  Frederick  Lumley, 
(father  of  the  lessor  of  the  plaintiff,)  fourth  son  of  the  said 
late  Earl  and  Countess,  and  his  assigns,  for  life,  without 
impeachment  of  waste ;  remainder 

To  the  use  of  trustees  during  the  life  of  F.  L.,  to  pre- 
serve contingent  remainders ;  remainder 

To  the  use  of  the  first  and  every  other  son  of  F»  L.  in 
tail  male. 

Similar  remainders  to  Savile-IIenry  Lumley  and  William 
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Lumley,  two  oth«r  sons  of  the  late  Earl  aeH  Couatess,  I 
life.  aAd  to  their  sons  in  uil  male.  After  other  limitadc 
to  John  Foijambe  and  Franeii  t'oljambe  in  tail  male,  t 
ultimate  fee  was  limited  (o  the  testator's  right  heirs. 
The  will  also  contained  the  following  clauses :— "  It 
"  my  will  and  meaaing  that  all  and  ever^  person  and  perso 
who,  by  virtue  of  this  my  will,  shall  become  entitled  to  ti 
possession  or  to  the  rents  and  profits  of  the  mansion-liou 
and  estate  in  Nottinghamshire,  hereinbefore  devised,  sfai 
.and  do,  within  the  space  of  two  years  next  after  be  ai 
they  shall  severally  become  entitled  to  the  possession  or 
the  rents  and  profits  thereof,  take  upon  himself  and  tbei 
selves,  and  use  in  all  deeds  and  writings  whereto  or  where 
he  or  they  shall  be  party  or  parties,  and  upon  all  «tb 
occasions,  the  surname  of  '  SamU '  after  Ins  or  their  on 
•uraame  and  surnames,  and  jointly  with  any  dignity  or  til 
that  may  be  vested  in  him  or  them.  And  also  shall  aod  < 
qbarler  the  arms  of  Savile  with  his  or  their  own  fami 
arms.  And  shall  and  do,  within  the  space  of  two  year 
apply  for  and  endeavour  to  obtain  an  act  of  pvlinmea 
-or  a  proper  licence  from  the  crown,  or  lake  such  otfa< 
means  at  may  be  requisite  or  proper,  to  enable  and  autfai 
rite  him  or  them  respectively  to  lake,  use  and  bear  the  sal 
surname  and  arms  of  Saviie;  and  in  case  any  such  perse 
or  persons  shall  refuse  or  neglect  to  lake,  fiur.  it  is  li 
express  will  and  meaning,  that  from  and  after  the  expin 
tion  of  the  said  space  of  two  years,  the  gifl,  devise  an 
limitation  of  all  and  every  ihe  manors  and  hereditament 
hereinbefore  devised  or  limited  to  him  or  them  so  negleci 
ing  or  refusing,  shall,  in  case  such  neglect  or  refusal  sha 
happen  within  the  period  of  the  life  or  lives  of  any  of  ifa 
younger  sons  of  the  said  lale  earl,  who  shall  be  living  i 
tny  decease,  or  of  twenty-one  years  after  the  decease  of  th 
survivor  of  such  younger  sons  so  living  at  my  deceasi 
cease,  determine  and  become  utterly  void,  and  all  th 
same  manors  and  hereditaments  shall  in  such  case  immt 
diately  thereupon  go  to  the  person  next  in  remainder  i 
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this  my  will,  in  the  same  manoer  aft  if  such  person  or  |>eF->        i835. 
sons  so  neglecting  or  refusingi  being  tenant  or  tenants  for 
life,  was  or  zeere  dead,  ot  being  tenant  or  tenants  in  Utily 
was  or  were  actually  dead  mthtrnt  is4ue  male,  and  without 
prejudice  to  any  jointure  Sec,  limited  &c.,   before  slich 
cesser  or  detertniuation«     Provided  lilso,  and  it  is  itty  fur- 
ther will  and  meanings  that  if  the  title  of  Earl  of  S.  shall 
descend  or  Come  to  any  of  them  the  said  Richard  Lumley, 
J.  L.f  F.  L.,  S.  H.  L;  and  W.  L.,  or  to  any  of  their  sods 
within  the  period  of  the  lives  of  any  of  sueh  of  the  yourtger 
sons  of  the  said  late  earl  as  shall  be  living  at  my  decease* 
or  within  twenty-one  years  after  the  decease  of  the  survivor 
of  such  sons  so  living  ht  my  decease,  then  and  in  sQch  case» 
and  as  and  when  the  title  of  the  said  Earl  of  S.  bhall  Come 
and  fall  in  possession  to  him  or  them,  the  estate  which  he 
61*  they  tbeb  shall  be  entitled  unto  in  all  and  every  the 
mattors  and  hereditaments  hereinbefore  devised  iinder  or 
by  virtue  of  this  my  will^  shall  then  cease  aild  determine, 
add  become  void,  and  the  same  nkaUors  and  hereditaments 
shall  immediately  thereupon  go  to  the  person  and  persons 
who  under  the  limitations  afiqresaid  shall  then  be  next  hi 
remainder  expectant  on  the  decease  and  failure  of  isftue 
male  of  the  person  to  whom  the  said  title  shall  so  descend 
or  come,  in  the  Same  manner  aa  such  person  or  persona  so 
in  remainder  as  aforesaid  would  take  the  same  by  virtue  of 
this  my  yitiWf  id  case  he  of  they  to  whom  the  title  of  the 
aaid  Earl  of  S.  shall  come  add  fall  in  possession  as  afore- 
said, was  or  vvere  acluulty  dead  wiUiout  issuef  such  person 
and  persons  so  in  remainder  performing  and  complying 
with  the  condition  or  proviso  hereinbefore  contained  for 
taking  and  using  the  surname  and  quartering  the  arms  of 
Havile  as  aforesaid :  Provided  nevertheless,  that  any  such 
cesser  or  determination  of  the  estate  of  the  pereon  ol*  per- 
sons to  whom  the  said  title  of  the  Earl  of  iS.  shall  come, 
shall  not  in  anywise  prejudice  or  affect  any  jointure  8ic.y 
limited  &c.,  before  the  cessen    The  will  contained  a  power 
for  Richard  Zumley,  when  in  possession,  io  jointure  add 
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to  charge  the  estate  with  a  sum  not  exceeding  10,000/.  for 
portions  for  younger  children. 

There  was  also  a  powe  to  John  Lumley,  F.  L.,  S.  U.L,, 
W.  L,,  J.  F„  and  F,  jP.,  when  in  possession,  to  jointure 
and  lease. 

In  January,  17B4,  Sir  George  Savile  died. 

Richard  Lumley,  John  Lumley  (the  defendant),  Frederick 
Lumley-Savile,  Henry  Lumley,  and  William  LunUey,  tor- 
vived  him.  ,:* 

Richard  Lumley  entered  into  the  possession  or  receipt 
of  the  rents  and  profits  of  the  premises,  and,  pursuant  to 
the  direction  in  the  will,  took  upon  himself  and  used  the 
name  of  Richard  Lumley-Savile,  and  quartered  the  arms  of, 
Savile  with  his  own. 

In  September,  1807*  George- Augusta,  Earl  of  Scatbtht 
rough,  died  without  issue  male,  and  the  title  of  Earl  of  S. 
descended  to  Richard  Lumley-Savile ;  whereupon  John 
LttiTi/e^  (the  defendant)  entered  into  possession  or  receipt  of 
the  rents  and  profits  of  the  premises,  and  took  and  used  the 
name  of  John  Lumley-Savile,  and  quartered  the  arms  of 
Savile  with  his  family  arms.  John  Lum/ey-Savile,  commonly 
called  Viscount  Lumley,  is  the  eldest  son  of  the  defendant. 

27th  and  28th  November,  I8O9.  By  indentures  of  lease 
and  release,  the  premises  were  conveyed  by  the  defendant 
and  John  Lumley-Savile  (who  was  then  twenty-one  years 
of  age)  unto  G.  T.  during  the  joint  lives  of  G.  J\  and  the 
defendant :  To  the  use  of  «7.  G.  during  the  joint  lives  of 
J.  G.  and  G.  T.,  in  order  that  J,  G.  might  become  tenant 
of  the  freehold,  that  a  common  recovery  might  be  suffered; 
and  it  was  declared,  by  the  release,  that  the  recovery  should 
enure  to  such  uses  and  upon  such  trusts  as  the  defendant 
and  John  Lumley-Savile  should  appoint. 

6lh  November,  1812.  A  common  recovery  was  sufi^ered 
of  the  premises,  in  which  J.  G.  was  tenant,  and  John 
Lumley-Savile,  the  younger,  was  vouched. 

27  and  28  May,  1812.  By  indentures  of  lease  and  release 
the  premises  were,  in  pursuance  of  the  power  contained  in 
the  release  of  28th  November,  1809,  duly  appointed  by  the 
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defendant  and  the  said  John  Lumley-Savile,  to  the  defend- 
ant for  life,  with  divers  remainders  over. 

1  and  2  July,  1817*  By  indentures  of  lease  and  release,  J, 

the   release  being  between    the   said    Frederick  Lumley      -Lumlev 


Doe 
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(therein  described  as  F.  L.  the  elder)  of  the  first  part,  Earl  of 
Frederick  Lumley  the  younger  (the  lessor  of  the  plaintiff), 
therein  described  as  eldest  son  and  heir  apparent  of  the 
said  JP.  L.  the  elder,  of  the  second  part,  the  defendant  of 
the  third  part,  and  JS.  C.  and  P.  E.  O.  of  the  fourth  part; — 
after  reciting  the  will  and  stating  the  death  of  Sir  Creorge 
Savile,  and  reciting  the  indentures  of  27th  and  28th  Novem- 
ber, 1809,  and  27th  and  28th  May,  1812;  and  also  reciting 
(but  by  mistake)  that  no  recovei^  had  been  suffered  of  the 
hereditaments  in  the  county  of  Durham ;  and  reciting  that 
JP.  L.  the  elder  and  F.  L.  the  younger  had  contracted  with 
the  defendant  for  the  absolute  sale  to  the  defendant  of  all 
the  right  and  interest  whatsoever,  whether  vested  or  con« 
tingent,  legal  or  equitable,  or  in  possession,  remainder,  or 
reversion,  of  them,  F.  L.  the  elder  and  F.  L.  the  younger, 
and  each  of  them,  of,  in,  to,  from,  or  out  of  the  freehold, 
copyhold,  and  leasehold  estates  respectively  devised  and 
bequeathed  in  and  by  the  said  will,  and  of  such  leaseholds 
as  had  been  or  might  be  renewed,  at  or  for  the  price  or 
consideration  of  one  annuity  or  yearly  sum  of  1000/.,  to  be 
paid  to  F.  L.  the  elder  during  his  life,  and  after  his  death 
to  JP.  L.  the  younger,  during  the  joint  lives  of  F.  L.  the 
younger  and  the  defendant,  the  same  to  be  secured  by  the 
covenant  of  the  defendant  in  the  manner  thereinafter  men- 
tioned :  It  was  witnessed,  that  in  pursuance  of  the  said 
agreement,  jP.  L.  the  elder  and  F.  L.  the  younger  (then 
being  of  the  age  of  twenty-nine  years)  did,  at  the  request 
of  the  defendant,  grant  and  release  the  premises  unto,  and 
to  the  use  of,  the  said  B.  C.  and  P.  E.  O.,  upon  certain 
trusts.  The  release  also  contained  a  covenant  by  the 
defendant  to  pay  unto  JP.  Z.  the  elder,  during  his  life,  the 
sum  of  1000/.  per  annum,  and  after  his  decease  to  pay  to 
the  lessor  of  the  plaintiff,  during  the  joint  lives  of  the 
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defendant  and  the  lessor  of  the  plaintiff,  the  lum  of  \000L 
per  annum.  The  said  annuity  of  1000/.  was  dulv  paid  bj 
the  defendant  to  F,  L.  the  elder  during  his  life-time. 

September,  1831.  F.L.  the  elder  died;  and  the  lessor 
of  the  plaintiff  was  and  is  his  only  son. 

Since  the  death  of  F.  L.  the  elder,  the  annuity  of  liXOL, 
up  to  the  1st  November,  1832,  has  been  paid  by  the  de» 
fendant  to  the  lessor  of  the  plaintiff. 

17th  June,  183d.  Richard,  Earl  of  Scarborough,  (wbO| 
upon  his  accession  to  the  earldom,  had  taken  the  name  of 
Lumley'Saunderson,)  died  without  issue  male,  whereopoo 
the  title  of  Earl  of  S.  descended  upon  the  defendant* 

Since  the  death  of  Earl  Richard,  and  before  the  demise 
laid  in  the  declaration  in  this  action,  possession  of  the  pre* 
mises  was  demanded  by  the  lessor  of  the  plaintiff,  of  the 
defendant,  and  such  possession  was  refused. 

This  case  was  argued  in  Michaelmas  term,  1634>  by 

Campbell,  A.  G.  (with  whom  were  Loftui,  Wigrmm,  tnd 
W.  H.  Watson,)  for  the  plaintiff,  as  follows : 
First  point:  In  order  to  shew  the  plaintiff's  right  to  recover,  tfarat 

assignable."^'  points  must  be  established.     First,  that  vl pombility  {a)  not 
Second  point:    being  assignable  at  law,  nothing  passed  to  the  trustees  by 
o  esioppe  .     jijg  |g^^^  ^^j  release  of  1817;  secondly ,  that  the  release  of 
Third  point:     18 1 7,  having  disclosed  the  whole  truth  of  the  case,  does 

Recovery  in- 
effective, not  (/>)  estop  the  lessor  of  the  plamtiff ;  and  thirdly,  that  the 

recovery  did  not  bar  the  use  which  was  to  arise  under  the 

proviso  for  shifting  the  uses  on  the  descent  of  the  earldom. 

As  the  two  lirst  points  are  admitted  by  the  defendant  (c), 
the  only  question  between  the  parties  relates  to  the  effect 
of  the  recovery. 

As  respects  this  point,  the  case  is  extremely  simple.    It 

(c)  As  to  the  assignment  of  a  kiniy  1  Lord  Raym.  729;  PooU  v. 

possibility,   and   the  meaning  of  Haskey,   Bridgm.  369;  Right  r. 

the  term  **  possibility  coupled  with  Bucknellf  2  Bam.  &  Adol.  2TS. 

an  interest,'^  see  ante,  i.  170.  (c)  On  the  opening  of  the  ai^ 

(6)  See  Co.  Litt.  352  a,  n.  1 ;  ment,  Preston  stated  that  be  a^ 

ibid.  352  b;  Hermitage  v.  Ibm-  mitted  these  points. 
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•tand«  thus — Devise  to  the  defendant  for  life:  Remainder         18S5. 

to  trustees  to  preserve  contingent  remainders  during  his 

life:  Reniainder  to  the  defendant's  son  (Viscount  Lumiey) 

in  tail;  \Tith  a  proviso  that  if  a  given  event  (the  descent  of 

the  earldom)  happens  during  the  life  of  the  defendant,  or       Earl  of 

within  twenty-one  years  afterwards,  the  lands  shall  remain  ^, .  ^     . 

■  />    I      ■  1.    1         ■••/«•      -I'll        ./•      1         Third  point. 

to  the  use  of  the  lessor  of  the  plamtiff.     1  he  defendant 

conveys  to  A*  B.  durmg  the  joint  lives  of  himself  and 

A.  B»,  to  make  him  tenant  to  the  precipe^  and  the  defend- 

ant's  son  (Viscount  Lumley)  is  vouched  in  a  recovery.    Then 

the  event  happens  during  the  life  of  the  defendant,  and  the 

question  is,  whether  the  use  to  arise  under  the  proviso  is 

defeated  by  the  recovery. 

In  discussing  this  question  it  will  be  most  convenient  to 
consider,  first,  whether  the  proviso  would  have  been  de« 
feated,  if  it  had  been  restricted  to  the  case  of  the  happen- 
ing of  the  event  during  the  life  of  the  defendant;  if  not, 
then,  secondly,  whether  the  circumstance  of  its  not  bemg 
•o  restricted  makes  any  difference. 

L  The  plaintiff's  first  proposition  is,  that  if  the  proviso  for  First  proposi- 

shifting  the  uses  had  been  restricted  to  the  case  of  the  event  V>?."  * . 

,  ,  .  .  NMitiher  pro- 

happening  during  the  life  of  the  defendant,  it  would  not  viso  defeated 

have  been  defeated  by  the  recovery.  by  contingency 

^  ^  liappening  in 

Upon  general  principles,  the  recovery  ought  not  to  defeat  life-time  of 

^.  .-11  •  -n  •  the  defendant. 

the  use  to  arise  under  such  a  proviso.      Kecoveries  are  ^^ 

.  .  Eitect  of  reco- 

regarded  m  the  books  in  two  points  of  view.  In  the  very  very  onprin-^ 
old  cases  they  are  considered  and  spoken  of  as  real  actions ;  ^'^'^* 
in  all  modem  authorities  they  are  treated  as  a  common 
assurance.  If  recoveries  were  to  be  regarded  as  real  actions, 
it  might  be  difficult  to  contend  that  the  proviso  would  not 
be  defeated ;  because,  according  to  that  doctrine,  the  estate 
gained  by  the  recovery  would  be  an  estate  by  title  para- 
mount the  estate-tail, — paramount  the  estates  limited  by  the 
settlement, — and,  consequently,  paramount  the  use  which 
arises  under  the  proviso  in  question.  But  it  is  not  neces- 
sary to  combat  the  difficulties  which  this  view  of  the  sub- 
ject might  present,  because  it  is  perfectly  clear  that  recove- 

3  B  2 
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18S5.        ries  now  are^  and  for  a  long  period  have  been,  regarded  bj 
the  courts  and  by  the  legislature,  as  a  mode  of  assurance.    In 
Benson  y.'Hodson  (a)  and  Martin  v.  Strachan{b),  it  is  par- 
ticularly said  that  they  are  to  be  considered  as  "  convey* 
ances."    In  the  latter  case,  the  chief  justice,  who  delivered 
the  judgment  of  the  court,  says,  '^  I  shall  consider  commcm 
recoveries  only  as  common  assurances,  and  not  at  all  as  real 
actions,  being  of  opinion  that  all  the  confusion  which  has 
arisen  concerning  recoveries,  has  been  occasioned  by  re- 
sembling a  common  recovery  to  another  recovery,  by  con- 
sidering  it  as  a  real  transaction."    Taking  recoveries  then  to 
be  a  mode  of  assurance,  it  ought  to  follow  on  principle, 
that  the  interest  passed  by  the  recovery  of  tenant  io  tail  is 
an  interest  derived  out  of  his  estate-tail.   And  that  this  is  so 
is  clearly  established.     Thus  m  CapeVs  case  (c),  upon  the 
principle  that  **  the  recoveror  is  in  of  the  estate  which  be 
hath  gained  ujider  the  tenant  in  tail,^* — it  was  held  that  the 
estate  gained  by  the  recovery  of  tenant  in  tail,  is  not  subject 
to  a  rent-charge  granted  by  the  remainder-man  (d).     So  in 
Benson  v.  Hodson  (e),  the  decision  was  made  on  the  princi- 
ple that  'Mhe  recoveror  comes  in  in  continuance  of  that 
estate  that  is   not  subject   to  the  rent,   but  is  above  all 
those  charges."    Again,  in  Lord  Derwentwater^s  case(/'), 
where  ''  a  papist,  being  a  tenant  in  tail,  suffered  a  common 
recovery,  and  declared  the  uses  to  himself  and  his  heirs/' 
it  was  held  that  this  was  not  a  purchase  within   1 1  &   I£ 
Will,  3,  but  a  modification  of  the  family  estate,  on  the  prin- 
ciple that  "  he  took  no  new  estate  by  the  recovery  by  way 
of  purchase,  but  was  in  of  his  old  estate."     And  so  in 
Martin  v.  Strachan  (g)y  and  Roe  v.  Baldwere{h),  upon  the 

(fl)  1  Mod,  109.  that  of  the  remainder-man. 

(b)  5  T.  R.  107,  note.  (e)    1  Mod.  109. 

(c)  1  Co.  Rep.  62  a,  h;  S.  C  (/)  9  Mod.  172;    5.  C.   Pigott 
Poph.  5.  pernom.  Hunt  v.  Gateler,  on  Recoveries,  119. 

(</;  A  fortiori  if  the  recovery  were  ((:)  VVilles,  444;   5.  C.  1  Wils. 

treated  as  a  judgment  obtained  in  0(3;    .S'.  C.  in  K.  B.  2  Stm.  1179, 

an  adrci'se  action,  in  rcsprct  of  a  and  5  T.  U.  107,  n.;  S.  C,  in  Dom. 

title  paramount  that  of  the  donor  True.  G  Ikown.  P.  C  2d  ed.  319. 

in  tail,  and  therefore  paramount  (ft)  5  T.  R.  104.    On  the  same 
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principle  that  "  upon  a  recover}*,  the  new  use  arises  wholly 
out  of  the  estate-tail/'  it  was  held  that  the  estate  gained  by 
a  recovery^  will  descend  as  the  estate-tail  would  have  done, 
i.  e.  will  go  to  the  heir  ex  parte  patem^  or  matem^,  accord- 
ing as  the  estate-tail  was  derived  from  the  paternal  or  ma- 
ternal ancestor.  From  these  cases,  therefore,  it  is  clear  that 
the  recoveror  is  in  under  the  estate-tail,  and  that  the  fee 
simple  gained  by  the  recovery  is  an  estate  derived  out  of 
the  estate-tail.  The  rule  is  accordingly  so  stated  in  the  note 
to  1  Wfns.  Saunders,  42  a.  It  is  not  intended  to  attempt 
any  explanation  of  the  difficulty  which  might  be  suggested 
by  the  question — How  can  a  larger  estate  be  derived  out  of 
a  less  i  The  proper  answer  to  such  a  question  is,  what 
Willes,  C.  J.  said  in  Martin  v.  Strachan, — that  the  reason  of 
the  operation  of  the  recovery  is  a  thing  in  itself  inexplicable. 
It  is  sufficient  that  the  principle  is  clear,  and  that  in  the 
cases  above  cited  it  was  made  a  ground  of  legal  inference 
and  decision.  From  the  principle,  it  necessarily  follows 
that  the  derivative  estate  recovered  mu9t  be  subject  to  what- 
ever the  entire  estate-tail  out  of  which  it  is  derived  was  itself 
subject  to ;  and  applying  this  inference  to  the  present  case, 
it  is  clear  that  the  fee  gained  by  the  recovery  is  subject  to 
the  use  to  arise  under  the  proviso  (a).    The  effect  of  limiting 
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principlei  in  Garth  v.  Cotton,  3 
Atk.  75 1,  it  was  held,  that  for 
waste  done  before  the  recovery, 
the  quondam  tenant  in  tail  might 
bring  waste  after  the  recovery. 

(a)  Qu^tre,  whether  the  principle 
on  which  the  argument  proceeds 
would  not  go  the  whole  length  of 
proving  that  the  recovery  of  the 
tenant  in  tail  could  not,  under  any 
circumstanceSf  bar  the  proviso?  It 
seems  difficult  to  understand,  tqnm 
what  principle  the  interposition  of 
the  particular  estate  should  make 
any  difference, — or  why  "  the  fee 
gained  by  the  recovery"  should  not 
be  equally  ''  subject  to  the  use  to 
arise  under  the  proviso,"  vheiher 


the  recovery  were  sufiered  before  or 
after  the  vesting  of  the  estate-tail 
in  posMession  f  There  appears  to  be 
less  difficulty  in  assenting  to  the 
position  that  the  recovery  did  not 
bar  tbe  proviso,  than  in  discovering 
the  principle  on  which  tbe  proviso 
would  have  been  barred,  if  tbe  reco- 
very had  been  suffered  after  the  de- 
termination of  tbe  life-estate.  Tbe 
ordinary  provisoes  limiting  over  the 
estate  on  neglect  to  take  name  and 
arms,  or  on  the  accession  of  another 
estate,  &c.  can  be  valid  only  by  way 
of  executory  devise,  or  springing 
use,  (see  Hargr.  &  But!.  Co.  Litt. 
327  a,  n.  2,  by  Mr.  Butler;)  but 
ezecutoiy  devises  and  springing  uses 
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an  estate  to  A.  for  life,  remainder  to  J3.  in  tail^  with  a  pro- 
viso  that  if  a  given  event  happen  during  the  particular 


take  effect  out  of  the  fee  generally, 
without  reference  or  relation  to  any 
particular  limitation;  and  if  it  can- 
not be  correctly  affirmed  of  any 
executory  devise  or  springing  use 
that  it  is  either  precedent  or  sub- 
sequent (except  in  point  of  posi-* 
tioD  in  the  instrument — a  matter, 
for  this  purpose  at  least,  wholly 
immaterial,)  to  any  of  the  estates 
created  by  the  instrument,  (it  being, 
in  truth,  a  liability  to  which  the  fee, 
moulded  into  those  estates,  was  on 
their  creation  subjected,)  the  dis- 
tinction, that  the  power  or  proviso 
was  in  the  one  class  of  cases  prece- 
dent to  the  estate-tail,  (and  there- 
fore not  barred,)  and  in  the  other 
subsequent  to  the  estate-tail,  (and 
therefore  barred,)  will  appear  hardly 
satisfactory ;  still  less  so,  the  pro- 
position, that  the  power  or  pro- 
viso is,  during  the  continuance  of 
the  prior  estate  for  life,  precedent j 
— and,  after  its  determination,  sub- 
sequent, to  tlie  estate- tail. 

The  effect  of  a  common  recovery 
suffered  by  tenant  in  tail  seems,  in 
every  case,  to  be  that  of  simply  sub- 
stituting a  fee-simple  for  the  estate- 
tail.  The  result  of  this  construc- 
tion of  the  operation  of  a  recovery 
would  be,  on  the  one  hand,  to 
exclude  all  estates  in  remainder 
or  reversion  expectant  upon  the 
estate- tail,  and,  on  the  other,  to 
leave  untouched  all  prior  estates 
on  which  the  estate-tail  was  itself 
expectant,  as  well  as  all  executory 
limitations  suspended  over  theyee; 
so  that  the  recoveror,  instead  of 
having  a  fee-tail  defeasible  (as  being 
a  constituent  part  of  the  fee  so  de- 
feasible,) by  the  executory  limita- 
tion, would  have  the  fee  itself  so 


defeasible.  This,  the  only  con- 
struction perhaps  by  vihadk  the  in^ 
ject  can  be  resciMd  from  Iha  diB* 
culties  which  surround  it,  does  nol 
appear  to  be  open  to  objection  «i 
tending  to  establish  a  perpetoity, 
for  it  would  be  netcswiy  •»  the 
validity  of  the  executory  limilitif 
that  it  should  be  confined,  in  da 
creation,  within  the  boonds  of  Aa 
rule  against  perpetuitiea. 

As  a  consequence  d  the  dop> 
trine  of  the  destnictifaility  of  cze* 
cutory  limitations,  treated  as  i|PM(f 
behind  an  estate-tail,  (or,  in  ^ 
language  of  the  plaintiff*^  aigtt- 
ment,  as  "  springing  ftem  a  poiol 
anterior  to  the  commencement  of 
the  estate-tail,**)  it  is  laid  down  fhsA 
**  a  shifUng  use  may  be  fimited  Id 
take  effect  at  any  period,  betwewr 
remote,  where  the  estate  is  regm" 
larly  limited  in  tail,"  (Sugd,  Ptm. 
4th  ed.  149,  5th  ed.  150,)  and,  ac- 
cordingly, powers  of  sale  and  ex- 
change, extending  indefinitely  oecr 
the  whole  duration  of  a  strict  set- 
tlement, have  been  snpported.  BU- 
die  V.  Perkins^  4  Sim.  135;  Pasta 
V.  Capronj  ib.  138,  n.;  Wmring  ▼• 
Coventry f  1  Mybie  &K.2i9;  fioyce 
V.  Hanningt  2  Crompt.&  Jerr.  334. 
Thus  one  departure  firom  piinciple 
induces  more. 

It  has  been  suggested  that  if 
the  law  upon  the  subject  were  in  a 
sound  state,  the  only  inquiry  where 
a  limitation  is  alleged  to  be  barred 
by  the  recovery  of  tenant  in  tail 
would  be,  whether  it  was  a  par- 
ticular estate  standing  before,  or 
a  remainder  or  reversion  to  take 
effect  after f  the  estate-tail;  wlule 
the  only  inquiry  as  to  a  limitatioa 
not  answering  to  either  of  Htktm 
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eatate^  the  lands  shall  go  over  to  C,  obviously  is  and  must 
be— ^to  make  the  limitation  to  B,  wholly  subject,  in  the  given 
event,  to  the  limitation  over  to  C;  and  ^  fortiori,  an  estate 
carved  or  derived  out  of  the  interest  so  limited  to  B.,  must 
also  necessarily  be  subject  to  the  same  limitation  over. 

Thos  far  the  plaintiff  has  rested  his  case  on  general  prin* 
ciple  only. 

8«  There  is  abundant  authority  illustrating  and  support-  Effect  of  reco- 
hig  the  proposition,  that  the  estate  gained  by  the  recovery  J^wiM^irfelJ^ 
i$  subject  to  the  estates  to  which  the  entire  estate-tail  was 
•«bject|  and  one  express  decision,  to  the  effect  that  the 
estate  acquired  by  the  recovery  in  the  present  case,  is  sub- 
ject to  the  nse  arising  under  the  proviso.  Thus  charges 
created  by  the  donor  before  the  creation  of  the  entail,  are 
not  barrable  by  recovery.  So  in  White  v.  West  (a),  where  a 
gift  was  made  by  ji.  to  B.  in  tail,  rendering  rent,  it  was  held 
that  a  recovery  by  B.  did  not  bar  the  rent;  a  decision  which 
seems  to  turn  on  the  principle  that  the  reservation  is  a  charge 
on  the  estate-tail  itself.  So  in  Co.  Litt,  203  b,  note  1  (b),  it 
is  said, ''  Supposing  A.  to  be  tenant  for  life,  with  the  usual 
powers  of  leasing,  jointuring,  and  charging, — remainder  to 
trustees  to  preserve  contingent  remainders, — remainder  to 
jt.*n  first  and  other  sons  in  tail  male, — remainder  to  his 
daughters  as  tenants  in  common  in  tail, — with  cross^remain- 
ders  in  tail  between  them,  if  more  than  one;  with  remamders 
over: — A,  and  his  daughters  may  suffer  a  common  recovery, 
And  it  will  be  good  against  A.  and  his  daughters,  and  their 
issaes  in  tail^  and  the  remainders  over.    But  the  estates-tail 


desdriptiotiB,  would  be,  whether  it 
'#a8  too  remote  or  not, — that  thus 
a  simple  and  certain  rule  would 
b*  sobstitiited  lor  the  acknow- 
ledged vagueness  of  the  received 
doctrine, — that  the  true  mode  of 
looidng  at  the  executory  Hmitation 
seems  to  be,  to  consider  it  as  some- 
thing distinct  from,  and  suspended 
over,  the  regular  modifications  of  the 
fee,  and  governed  by  alaw  peculiar  to 
itstU:    BattekmijiriMiplthiM 


suggested  could  only  be  established, 
(if  indeed  it  be  not  too  late  to  recur 
to  principle,)  by  a  decision  of  the 
highest  tribunal.  This  view  of  the 
question  would  go  not  merely  to  sup- 
port the  decision  in  the  principal  case, 
but  to  reduce  still  further  the  domi- 
nioQ  of  the  tenant  in  tail  over  eiicu* 
tor  If  limitations,  and,  of  course,  over 
analogous  equitable  dispositions. 

(a)  Cro.  Eliz.  799. 

\h)  Or  note  (M)  by  Mr.  Baden 
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of  the  SODS  being  prior  to  the  estate  of  the  daughters,  and 
being  supported  by  the  estate  of  the  trustees  for  p^eservnig 
contingent  remainders,  are  not,  whether  vetted  orcootiBgeBt 
at  the  time  of  the  recovery,  affected  by  it/'  i\iKl  so  in 
Eales  V.  Cann{a),  where  an  estate  was  limited  to  uses  m 
follows,  viz.  to  the  husband  for  life,  remainder  to  the  wife 
for  life,  remainder  to  trustees  for  500  years,  remainder  to 
the  first  and  other  sons  in  tail ;  the  trusts  of  the  term  being 
first  to  raise  portions  for  the  younger  children,  (if  any^) 
which  failed ;  and  secondly,  if  the  wife  should  die  without 
leaving  any  issue  of  the  marriage  living  at  her  death,  to  pay 
J.  S.  600/.  The  husband  died.  Then  the  wife  and  only 
son  suffered  a  recovery.  Afterwards  the  son  died  without 
issue,  and  then  the  mother  died.  It  was  held  that  the  600/. 
charge  was  not  barred.  In  Roper  v.  Hallifax{b\  the  like 
principle  was  applied  under  circumstances  in  effect  eiactlj 
similar  to  the  present  case.  The  similarity  of  that  case  and 
the  present,  will  be  seen  by  comparing  the  limitations  in  the 
two  cases  together. 

The  case  of  lioper  v.  J/a/-         The  present  case  is  thus: 
lifax  was  in  effect  thus: 

A.  for  life, —  A.  for  life, — 
Trustees  to  preserve, —             Trustees  to  preserve,— 

B.  for  life, —  C.  in  tail. 
Trustees  to  preserve, — 

C.  in  tail. 

Power  to  trustees  during  Proviso  that  on  a  given 

the  lives  oi  A,  and  B.,  or  the  event  taking  place,  .during 

life  of  the  survivor  to  revoke  the  life  of  ^.,  the  old  uses 

and  appoint  new  uses.  shall  cease,  and   new  ones 

take  effect. 

Question,  whether  a   te-  Question,   whether   a  te« 

nant  to  the  praecipe  being  nant  to  the   praecipe   being 

made  by  A,   and   recovery  made   by  A.  and  recovery 

suffered  by    C,  the  power  suffered  by  C,  the  proviso 

will  be  barred.  will  be  barred. 

(a)  4  Sim.  Rep.  65. 

(6)  8  Taunt.  845.   And  see  5.  C.  Sugd.  Powers,  5th  ed.  Appen.  No.  4. 
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As  a  power  to  alter  the  uses  of  a  settlement^  and  a  pro* 
viso  for  altering  them  upon  a  given  event,  differ  only  in  the 
nature  of  the  event  upon  which  the  new  uses  are  to  arise^  a 
power  to  alter  uses  being  a  proviso  that  they  shall  be  altered 
upon  the  power  being  exercised,  the  two  cases  are  exactly 
similar.  Roper  v.  Hallifax  was  twice  argued,  and  it  was 
decided  that  the  power  was  not  barred. 

d.  All  the  cases  in  which  a  recovery  has  been  held  to  Prioritv  of 
be  a  bar  to  a  condition  or  shifting  use,. have  been  distin-  **"''**  ^°"* 
gnisbed  from  the  present  case  by  a  marked  feature.  In  all 
of  them  the  limitation  over,  (or  springing  use,)  which  was 
held  to  be  barred,  was  not  precedent  in  point  of  limitation 
to  the  estate-^tail,  (as  is  the  case  here,)  but  was  subsequent 
to  it.  The  use  did  not,  as  in  the  present  case,  spring  from 
a  point  anterior  to  the  commencement  of  the  estate-tail,  but 
only  abridged  or  determined  the  estate-tail  after  it  had  com- 
menced in  interest  (a).  Thus,  in  1  Mod.  111(6))  the  two.  fol- 
lowing cases  are  put  by  Hale: — ''  A  man  made  a  gift  in  tail, 
determinable  upon  his  non-payment  of  1000/.,  the  remainder 
over  in  tail  to  J3.,  with  other  remainders.  Tenant  in  tail 
before  the  day  of  payment  of  1000/.  suffered  a  common  re-* 
covery,  and  doth  not  pay  the  1000/.;  yet  because  he  was 
tenant  in  tail  when  he  had  suffered  the  recovery,  by  that  he 
had  barred  all."  And  again,  **  If  tenant  in  tail  be  with  a 
limitation — so  long  as  such  a  tree  shall  stand' — a  common 
recovery  will  bar  that  limitation.'^  In  both,  which  cases 
the  estate  tail  is  precedent  to  the  limitation  which  is  barred. 
So  in  Page  v.  Hayward{c)f  it  was  laid  down,  that  if  an 
estate  were,  limited  to  Mary,  and  the  heirs  male  of  her  body^ 
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(a)  In  the  principal  case,  it  it 
dear  that  the  estate-tail  bad 
«  commenced  in  interest;"  that  it 
was  a  vested  estate  in  remainder; 
and  consequently  that  by  tbe  ope- 
ration of  tbe  proviso  it  was  divest- 
ed or  defeated,— or,  in  other  words, 
"  abridged  or  determined  after  it 
had  commenced  in  interest;*'  un- 


less, by  this  expression,  we  are  to 
miderstand,  ''commenced  m passes 
sum  or  actual  enjoyment  "in  wbicH 
sense,  however,  tbe  words  do  not 
appear  to  be  employed. 

(6)  In  Benton  v.  Hodson,  cited 
suprdy  73S. 

(c)  S  Salk.  570. 
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1895.        by  Searie  to  be  begotten,  provided  that  if  sbe  sboiilcl  mirry 
^-^-^-^      Miy  but  ft  Searli,  then  the  estate  should  remain  and  be  to 
^  J*  S.  and  bis  heirs,  a  common  recovery  suffered  before 

^■'^■^  marriage  would  bar  the  estate-tail  and  remainders,  and  ber 
Eari  of  marriage  with  another  would  not  avoid  the  recovery.  Hera 
Seiaaosoimv  again,  the  limitation  over  was  subsequent  to  the  esUte^taB. 
In  Gulliver  v.Ashby(a),  an  estate  was  devised  nceofdiog 
to  certain  limitations,  under  which  A.  S.  became  tenant  in 
tai  in  possession,  and  two  years  afterwards  suffered  a  reco* 
very,  and  the  will  contained  a  proviso  that  eveiy  person  to 
whom  the  estates  should  descend  should  take  the  naaae  of 
Wjfkes,  but  without  any  devise  over  for  non-performance^ 
A*  S*  never  took  the  name,  and  the  question  waa^  whether 
the  estate  went  over.  It  was  held  that  it  did  noV— on  tba 
ground  either  that  there  was  no  limitation  effer,  or  that  if 
there  were,  it  was  barred  by  the  recovery.  Bot  here  also 
the  gift  over  (if  any)  was  clearly  subsequent,  m  point  of  lioM- 
tation,  to  the  estate-tail.  So  also  in  Driver  d.  Edgar  v# 
Edgar  (b),  where  the  demise  was  to  Marjf  E.  in  tailf— 
proviso,  that  if  she  should  die,  not  leaving  a  child  or  cfail* 
dren  living  at  her  decease^  the  estate  should  go  ostr  i  Mary 
£.  suffered  a  recovery,  and  it  was  held  that  she  took  an 
eslate4ail,  and  that  the  recovery  barred  the  limitation  over. 
The  gift  over  was  dearly  subsequent.  In  all  these  casesy 
therefore,  there  is  a  marked  feature  which  distinguishes  them 
from  R&per  v.  Hallifax  and  the  present  case,  in  which  the 
springing  use  takes  effect  not  subsequently  to  the  estate-tail, 
bot  arises  from  a  point  anterior  to  the  commencement  of 
the  estate-tail.  The  principle  on  which  Page  v.  Haymard 
and  the  like  cases  depend,  has  no  application  to  the  case 
of  a  springing  use,  which  arises  antecedently  in  point  of 
limitation  to  the  estate-tail,  that  is,  a  use  which  springs  from 
llli  a  point  anterior  to  the  commeiKement  of  it.    The  ground 

on  which  a  recovery  bars  a  remainder  expectant  on  an  estate* 
tail  is,  as  expressed  by  Hale  in  Benson  v.  Sodson,  that  the 
recoveror  comes  in  in  continuance  of  the  estate-tail,  so  that 

(a)  4  Burr.  1930.  (6)  Cowper,  379. 
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the  remainder  never  comes  into  possession*     Now  this  con- 
tiniunce  of  the  estate-tail  may,  obviouslj,  well  prevent  anj 
limitation  or  springing  use  from  taking  effect,  which  merely 
abridges  or  determines  the  estate-tail : — such  as  the  condi* 
tional  limitation  in  the  case  put  by  Hale,  of  a  conveyance 
to  A.  and  the  heirs  of  his  body,  so  long  as  a  tree  standi,  «CA*»^»<wwa 
and  then  over.    The  prolongation  of  the  estate-tail,  by  the 
recovery,  may,  on  the  same  principle,  as  it  prevents  its 
determination  by  the  failure  of  issue,  also  prevent  its  deter* 
mbation  under  a  conditional  limitation  annexed  to  it.    Bat 
the  mere  prolongaiion  of  the  interest  of  the  tenant  in  tail 
can  have  no  tendency  to  preclude  the  operation  of  a  proviso 
which  springs  from  a  pomt  anterior  to  the  commencemeiit 
of  the  estate-tail,  and  overreaches  the  entirety  of  it*     In 
such  a  case  the  proviso  does  not  determine  the  estate-tail,  but 
substitutes  a  new  use  in  the  place  of  the  entirety  of  it,  in 
the  same  manner  as  if  the  limitation  in  tail  had  never  been 
contained  in  the  settlement.     A  distinction  exactly  to  this 
effect  is  suggested  in  two  notes  of  the  late  Mr.  Seijeant 
Hillf  which  have  been  printed  in  Sanders  on  Vses{a).    From 
the  first  note  it  appears  that  the  serjeant  at  one  time  consi^ 
dered  that  Page  v.  Hayward  went  too  far,  and  that  even  n 
such  cases  the  recovery  would  not  bar  conditional  limitatioAS. 
He  afterwards  altered  this  opinion,  and  added  a  second  0Ote> 
which  is  as  follows : — ^'  N.  B.  Since  the  above  was  written, 
it  seems  clear,  on  further  consideration,  that  where  an  estate 
is  devised  to  one  in  fee-simple  npon  condition,  and  in  case 
the  condition  be  not  performed,  then  to  another;  this,  if 
within  due  bounds,  will  be  good  as  an  execntory  devise^ 
and  therefore  not  barrable  by  recovery,  because  no  execu- 
tory devise  can  be  barred  by  recovery,  (at  least  not  unlets 
the  person  to  whom  the  executory  devise  is  made  is.  vouched 
in  the  recovery,)  yet  if  in  such  case  the  first  devise  be  not  a 
fee-simple,  but  a  fee-tail,  then  the  devise  over  will  operate 
not  by  way  of  executory  devise,  but  as  a  contingent  remain- 
der, and  consequently  a  recovery  suffered  by  tenant  in  tail 

(tf)  Vol.  i.  p.  430, 4th  edit. 
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before  the  condition  or  contingency  happens  oa  which  the 
remainder  is  to  take  effect,  must  extinguish  it, — because  t 
remainder  cannot,  though  an  executory  devise  ma;,  ud 
always  does,  subsist  without  a  particular  eatate  to  support 
it.  But  where  lands  are  devised  (to  A.)  in  tail  on  coii> 
^***'**°'"'"  dition,  and  if  die  condition  be  brolcen  then  to  B.,  this, 
though  called  a  condition{a),  is,  by  reason  of  the  devise 
over,  a  limitation  (an  executory  limitation),  or,  as  it  is  fre- 
quently called,  a  conditional  limitation  {b) :  and  the  devise 
over,  being  limited  after  a  particular  estate,  (viz.)  an  Estate- 
tail,  (which  is  capable  of  supporting  it  as  a  contingent  re- 
mainder,) it  therefore  operates  as  a  coutingent  remainder, 
and  therefore  a  recovery  suffered  (before  breach  of  con- 
dition) by  tenant  in  tail,  must  destroy  the  contingent' re- 
mainder by  destroying  the  particular  estate  which  supported 
it,  before  the  contingency  happened,  that  is,  before  the 
remainder  vested ;  for  it  is  a  clear  rule  that  every  remainder 
must  vest  during  the  particular  estate,  or  eo  instanti  that  it 
determines,  or  otherwise  it  can  never  vest  at  all."  From 
this  note  it  appeara,  that,  in  the  opinion  of  the  learned  Ser- 
jeant, the  only  cases  to  which  the  principle  of  Page  v.  Hay- 
ward(c)  is  applicable,  are  cases  where  the  limitation,  by  which 
the  estate-tail  may  be  affected,  is  expectant  on  the  estate-tail 
in  the  same  manner  as  a  contingent  remainder  is  expectant 
The  part  of  the  note  which  suggests  that  the  reason  of  the 
executory  limitations  being  barred,  is,  that  the  particular 
estate  which  supports  it  is  destroyed,  is  open  to  objection; 
because  an  executory  limitation  does  not  (according  to  the 
distinctions  now  made)  require  to  be  supported  by  a  particu- 
lar estate  as  a  contingent  remainder  does.  But  the  general 
bearing  and  intention  of  the  note  agrees  with  what  is  now  in- 
sisted on,  viz.  that  the  principle  on  which  Page  v.  Hayteard 

(o)   Mt.  Etame,  (Cont.   Rem.  (ions,  itriclly  such,  with  eremdwy 

e.  2,  a.  3,)  in  bis  observations  upon  limilaliom,aometiiDea  less  accunle- 

clauses  for  tbe  cesser  of  the  estate  ly  termed,  amditional  limilatumt. 

of  a  teoanl  in  tail,  would  rather  (b)  Co.  Litt.  903,  n.  (94). 

appear  to  have  confounded  condi-  (c)  2  Belt.  5T0;  tupri,  737. 
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and  other  similar  cases  depends^  applies  only  to  cases  where 
the  executory  limitation  is  subsequent  to  or  expectant  on 
the  estate-tail^  not  to  a  case  where  the  executory  limitation 
or  springing  use  arises  from  a  point  anterior  to  the  cora« 
mencement  of  it.  The  note,  taken  with  the  decided  cases, 
supports  the  position,  that  the  ground  on  which,  a  recovery 
operates  as  a  bar  to  an  executory  limitation  is, — analogy  to 
its  operation  as  a  bar  to  remainders;  according  to  which 
rule^  the  right  of  the  plaintiff  in  this  case,  to  recover,  would 
be  clear, — since  such  analogy  holds  only  as  to  uses  which 
are  subsequent  to  and  expectant  on  the  estate*tail,  not  with 
respect  to  uses  which  are  antecedent  to  it. 

The  result  then  of  the  plaintiff's  argument  is  this.     First,  ^^^^^  <>f 
On  general  principles,  the  estate  recovered  being  derived. out  Lment  upon 
of  the  estate-tail,  ought  to  be  subject. to.whatever  the  entire  his  first propo- 
estate-tail  was  itself  subject  to,  and  consequently  subject 
to  a  springing  use  which  arises  from  a  point  anterior  to  the 
commencement  of  it.     Secondly,  Roper  v.  Hallifax  has 
decided  that  it  is  so  subject;  and  other  authorities  bear  out 
that  conclusion.     Thirdly,  The  cases  in  which  a  recovery 
has  been  held  to  be  a  bar  to  an  executory  limitation,  have 
all  been  cases  where  the  executory  limitation  was  subset 
quent  to  and  expectant  on  the  estate-tail.     And,  Fourthly, 
The   principle   which  governed  these   cases  applies  only 
where  that  feature  occurs,  and  does  not  reach  a  case  where 
the  executory  limitation  is  antecedent  to  the  estate-tail. 

There  will  therefore  be  two  classes  of  cases.  The  first, 
consisting  of  cases  like  Page  v.  Hayward,  where  an  estate- 
tail  may  be  determined  or  abridged  by  an  executory  limita- 
tion or  springing  use  annexed  to  it  and  expectant  upon  it. 
The  second,  consisting  of  cases — such  as  Roper  v.  Hallifax 
and  the  present  case — where  the  springing  use  arises  from  a 
point  anterior  to  the  commencement  of  the  estate-tail,  and 
overreaches  the  entirety  of  it.  In  the  first  class  of  cases 
a  recovery  by  the  tenant  in  tail  will  bar  the  springing  use — 
in  the  second  class  of  cases  it  will  not. 

All  text-writers  on  the  subject  expressly  or  impliedly  Opinions  of 

•'  r         ^  r        J  textpwnters. 
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16S5.  lecogniie  thif  distinction.  In  Sugden  00  Powers  (m),  Iks 
author  supposes  the  case  of  an  estate  limited  Co  a  parent 
for  life,  and  then  to  his  children  as  he  shall  apponl  by  will, 
and  in  default  of  appointment  to  the  children  in  tail,  and 
observes-— ''  The  case  has  been  considered  similar  to  tiait 
of  Page  V.  HaytoarJL  To  this  opinion  the  author  hianslf 
once  inclined,  but  further  consideration  has  induced  him  la 
consider  the  point  verj  doubtful;  for  in  Page  w.  Hsymmrd, 
although  the  words  expressed  a  condition,  yet  they  were  con- 
strued to  be  a  limitaiion(b)\  and  therefore  it  is  the  common 
case  of  a  vested  estate-tail  with  limitation  over  in  a  certain 
event,  in  which  case  it  is  quite  clear  that  a  recovery  suffeied 
before  the  happening  of  the  event  will  defeat  the  limitatioos 
over.  It  is  like  the  case  put  by  HaU,  C.  J.,  in  Bemmm  v. 
HodioUf  of  a  tenant  in  tail  with  a  limitation  so  long  aa  snch 
a  tree  shall  stand  (c) ;  and  he  held  that  a  common  recovery 
would  bar  that  limitation.  But  in  our  case  the  question 
would  be,  whether,  during  the  life  of  the  donee  of  the 
power,  the  estates  to  be  created  under  the  power  would  not 
be  considered  a  charge  upon  tlie  estate-tail."  These  ob- 
servations were  written  prior  to  Roper  v.  HalUfax,  and  the 
correctness  of  them  was  confirmed  by  that  case.  The  word 
'^ charge"  is  only  another  mode  of  describing  the  interests, 
which  the  plaintiff  insists  are  not  barrable.  In  5  Cruises 
Digest,  c.  X,  s.  3,  it  is  said,  ''  no  estates  or  interests  are 
barred  by  a  common  recovery,  but  those  which  are  s«&se- 
quent  in  point  of  limitation  to  the  estate  of  which  tlie  re- 
covery is  suffered;  for  all  interests  j)rece{fe/i^  remain  as  they 
were  before."  In  Burton's  Compendium  of  the  Law  of 
Real  Property  (c/),  after  noticing  that  in  the  common  case  of 
a  settlement  with  a  power  of  sale  and  exchange  to  be  exer- 
cised with  the  consent  of  the  tenant  for  life,  or  tenant  in 
tail  in  possession  for  the  time  being,  the  power  is  not  bar- 
rable during  the  estate  for  life, — for  which  proposition  he 
cites  Roper  V.  Hallifax, — there  is  the  following  remark^  **  The 

(a)  P.  79,  ed.  4;  p.  80,  ed.  5.  (c)  Suprd,  737. 

(6)  Vide  ftipra,  740  (a).  (d)  Page  254. 
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tenant  in  tail  in  remainder  cannot  raffer  a  recovery  withoot        ]8S5. 
the  concurrence  of  the  tenant  for  life ;  and  even  thb  concor*      ^"^v^ 
rence  will  not  necessarily  destroy  the  power ;  for  faia  old  ^ 

estate  for  life  may  still  continue,  and  while  that  hists  any  hvuixt 
shifting  use  arising  by  an  exercise  of  the  power  given  to  Earl  of 
the  trustees  must  be  antecedent  to  the  estate*Uil,  and  para^  ScAaaoaoroa 
mount  to  it  in  title,  and  therefore  that  power  will  still  con* 
tinue  exercisable  notwithstanding  any  act  of  the  tenant  in 
tail.''  In  Bailey  on  Fines  and  Recoveries  (a),  it  is  stated  on 
the  authority  of  Roper  v.  Hal/if  ax  that,  **  A  recovery  by 
tenant  for  life,  and  remainder-man  in  tail,  will  not  destroy  a 
power  which  is  antecedent  to  the  estate-tail.'^  In  Sanders 
upon  Uses  (6),  the  same  principle  is  distinctly  stated  and 
insisted  on.  Sanders  says,  ^*  Holt,  C«  J.,  in  Page  and  Huy* 
ward,  having  stated  generally  his  opinion  that  a  recovery 
will  bar  a  condition  or  limitation  collateral  to  the  estate-tail, 
for  the  destruction  of  which  it  is  suffered,  it  has  been  con- 
tended that  a  recovery  will  destroy  a  power  originally 
reserved  with  a  view  to  defeat  such  estate-tail.  But  ai 
recovery  has  the  effect  of  barring  a  collateral  condition 
or  limitation,  on  the  principle  that  it  bars  all  remainders 
expectant  upon  it,  but  it  cannot  affect  a  use  precedent  to 
the  estate-tail  of  which  the  recovery  is  suffered,  for  the 
recoveror  comes  in  as  of  the  estate  of  the  tenant  in  tail, 
and  subject  to  all  charges  to  which  it  is  subject,  and  to  all 
limitations  preceding  it/*  And  afterwards  he  puts  exactly 
the  present  case.  ^^  Suppose  lands  limited  to  the  use  of  A. 
for  life,  with  remainder  to  B.  in  tail,  remainder  to  C.  in  fee, 
subject  to  a  proviso  that  if  a  certain  act  be  done  within  the 
compass  of  ^.'s  life,  the  uses  limited  to  B.  and  C.  should 
cease,  and  in  lieu  thereof  the  use  should  be  to  £>.  in  fee; 
it  could  scarcely  be  contended  that  any  act  by  the  tenant 
in  tail  could  defeat  this  springing  use.  It  (i.  f .  the  springing 
use)  would  not,  in  the  sense  in  which  the  expression  is 
used,  determine  the  estate-tail  of  £.,  but  it  would  prevent 

(a)  Page  aa9.  (6)  1  Sand.  Us.  U,  4th  cd. 
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its  taking  effect  in  possession  (a).  It  would  substituie  an- 
other estate  in  lieu  of  the  estate-tail/'  Before  the  actioD 
in  Roper  v.  Hallifax  was  brought/  an  opinion  had  beai 
written  on  the  case^  (which  is  printed  in  Sanderson  Uses,)  (b) 
in  which  the  same  principles  are  relied  on  (c). 

These  authorities  are  confirmed  in  a  satisfiftctory  manner  by 
the  language  of  3  8c  4  W.4,  c.  74^  which,  as  is  well  knowOy 
was  not  intended  to  alter  the  general  powers  possessed  by 
a  tenant  in  tail,  and  the  15th  section  of  which  excepts  froai 
the  interests  which  may  be  barred  by  tenant  in  tail,  '*  all 
estates  prior  to  the  estates-tail" ((/)• 

In  the  preceding  observations  an  attempt  has  been  made 
to  go  fully  into  the  principles  and  authorities  affecting  the 
present  case.     But  the  truth  is,  that  a  very  cursory  coosi- 


ii 


(a)  As  the  estate-tail  of  B.  had 
alegal  existence  before  the  springing 
use  took  eflfoct,  and  ceased  to  have  a 
legal  existence  by  reason  of  its  taking 
effect,  the  conclusion  seems  to  be 
unavoidable,  that  the  springing  use 
determined  the  estate-tail,  and  that 
the  estate-tail  was  prevented  from 
taking  effect  in  possession,  tVi  con- 
sequence of  tuch  determination, 

(6)  Vol.  i.  p.  426. 

(c)  To  the  opim'ons  quoted  in 
the  text  may  be  added  that  of  an- 
other writer,  the  accuracy  of  whose 
judgment  is  well  known,  who,  in 
treating  of  the  effect  of  an  assur- 
ance under  3  &  4  Will.  4,  c.  74, 
upon  executory  limitations,  puts 
the  case  of  a  power,  analogous 
to  that  in  the  principal  case,  and 
concludes  that  the  substituted  as- 
surance will  not  bar,  as  a  ^'  reco- 
very would  not  have  barred,"  the 
power;  adding,  that  "in  consider- 
ing the  effect  of  a  recovery,  or  of 
its  substitute,  with  reference  to  ex- 
ecutory limitations,  questions  sug- 
gest themselves  which  cannot  be 
satisfactorily  solved  upon  ordinary 


principles;*'  and  that  *<it  ahoold 
rather  seem  that  the  Courti  M 
into  the  error  of  holding  that  tlie 
recovery  of  tenant  in  tail  aoqoirsd 
the  fee,  discharged  from  the  execu- 
tory limitation,  instead  of  holding 
that  the  recovery  acquired  the  fSse 
defeasible,  as  before,  by  the  execu- 
tory limitation." — Hayes's  Introd, 
Convey.  2nd  edit  380,  n.(151). 

(d)  The  act  (s.  15)  gives  to  the 
tenant  in  tail  a  disposing  power  as 
against  all  persons  claiming  the  land 
by  force  of  the  estate-tail,  and  aH 
persons  whose  *^  estates  (see  the 
definitions  ins.  1,)  are  totakeefi^t 
after  the  determination  or  in  de^ 
feasance  of"  the  estate-tail.  As 
this  is  a  substantive  enactment, 
made  without  reference  to  the  con- 
struction which  the  Courts  have  put 
upon  the  old  assurance  by  recovery, 
it  may  perhaps  afford  an  opportu- 
nity for  correcting  the  doctrine  as 
to  the  power  of  a  tenant  in  tail 
over  springing  uses,  if  on  examin*- 
tion  that  doctrine  shall  appear  to 
be  unsatis&ctoiy. 
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deration  of  the  case,  and  of  the  principles  affecting  it,  will  1835. 
enable  the  Court  to  arrive  with  confidence  at  the  conclusion 
upon  which  the  plaintiff  insists.  Thus,  if  lands  be  limited 
to  the  use  of  A.  for  life,  with  a  limitation  to  trustees  for  a 
term  of  1000  years,  with  remainder  to  B.  in  tail,  it  is  clear  that 
a  recovery  by  J5.  will  not  affect  the  term  of  1000  years  (a). 
Upon  the  like  principle,  if  the  limitation  be  to  il.  for  life, 
remainder  to  J3.  in  tail^  with  a  proviso  that  upon  a  given 
event  happening  during  the  life  of  the  tenant  for  life,  a 
term  of  1000  years  shall  take  effect  between  the  life-estate 
and  the  estate-tail,  it  is  clear  that  the  springing  use  under 
this  proviso  could  not  be  affected  by  the  recovery!  And 
the  same  conclusion  necessarily  follows  if  the  term,  instead 
of  being  for  1000  years,  be  for  10,000  years,  or  be  indefi* 
nitely  extended,  or  if  the  proviso  be,  that  upon  the  given 
event  happening  during  the  life  of  the  tenant  for  life,  entirely 
new  uses  shall  be  substituted  for  the  old  ones.  Or,  lastly, 
the  case  may  be  put  strongly  and  clearly  in  this  manner: — 
If  the  recovery,  instead  of  being  suffered  by  Viscount 
Lumley,  were  suffered  by  a  remote  entailee, — for  instance, 
by  a  son  of  William  Lumley, —  it  seems  impossible 
to  conceive  that  such  recovery  could  have  the  effect  of 
barring  the  shifting  use,  supposing  it  to  arise  during  the 
life  of  the  defendant.  But  the  only  principle  upon  which 
that  conclusion  can  be  escaped  from  is,  that  the  use  is  pre^ 
cedent  to  the  estate-tail  of  such  remote  entailee,  and  on  that 
ground  is  not  destructible ;  and  this  principle,  if  applicable 
in  the  one  case,  applies  with  equal  force  where  the  party 
vouched,  instead  of  being  a  remote  entailee,  is  entitled  to 
a  remainder  in  tail  immediately  expectant  upon  the  determi- 
nation of  the  life-estate.  This  concludes  all  that  need  be 
said  upon  the  plaintiff's  first  proposition. 

IF.   The  plaintiff's  second  proposition  is, — that  as  the  Second  piopo- 
event  happened  during  the  life  of  the  defendant,  the  cir-  2l^^°"  * 
cumstance  of  the  proviso's  not  having  been  restricted  to  nerality  in 
that  event  makes  no  difference ;  that  as,  in  the  result,  the     ^  ^^°^ " 

(a)  Vide  ante,  vol.  i.  177,  &c. 
VOL.  IV.  3  c 
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1835.  case  19  the  same  as  if  the  proviso  had  been  restricted  iq 
the  manner  supposed  by  the  first  proposition,  the  legal 
conclusion  ought  to  be  the  same  also.  But  poasiblj  ao 
argument  may  be  attempted  to  the  eflFect — that  by  the 
recovery,  the  proviso  would,  according  to  Page  v.  Hay* 
ward,  clearly  be  defeated,  in  case  of  the  event  not  happen* 
ing  till  after  the  defendant's  death,  and  that  this  circum- 
stance in  some  way  affects  the  efficiency  of  the  provitOi 
and  prevents  its  operating  at  all.  Such  an  argumcDt 
would  rest  upon  no  solid  reason — and  in  fact  there  it  no 
room  for  raising  any  argument  of  the  kind.  For  the  shift- 
ing clause  may  be  construed  divisim,  f.  e.  as  containing  in 
itself  several  provisoes  applicable  to  the  estates  of  tb€ 
respective  takers, — that  is,  one  proviso  that  if  the  given 
event  shall  happen  during  the  estates  for  life,  the  uses  shall 
shift,  and  so  on  a  separate  proviso  for  the  time  of  each 
estate.  Such  a  construction  appears  to  have  been  adopted 
in  Boyce  v.  Manning  (a),  where  a  power  of  sale  given  to  trus- 
tees to  be  exercised  with  the  consent  of  tenants  for  life^ 
and  after  their  deaths  at  the  discretion  of  the  trustees,  was 
held  valid, — apparently  on  the  ground  that  the  power  might 
be  considered  as  comprising  two  powers,  one  exercisable 
during  the  life-estates,  which  would  be  good,  and  the 
other  exercisable  after  the  determination  of  those  estates. 
If  the  like  construction  be  adopted  here,  the  proviso  appli- 
cable during  the  estate  for  life,  is  the  proviso  which,  in  the 
event,  has  taken  effect,  and  therefore,  according  to  the  pro- 
position already  established,  it  is  not  affected  by  the  reco- 
very. These  observations,  however,  enter  into  niceties 
which  this  part  of  the  plaintiff's  case  does  not  require. 
The  plain  sense  of  the  matter,  and  all  that  ought  properly 
to  be  said  on  this  part  of  the  case,  is,  that  the  question 
arises  upon  a  limitation  hy  way  of  use  {b),  and  is,  therefore, 
unaffected  by  any  technical  rules, —  that  in  the  event,  the 
case  put  by  the  plaintiff's  second  proposition  is  identical  with 
the  case  put  by  i\m  Jirst.  proposition, — and  that  the  cases 
being  identical,  the  legal  consequences  must  be  the  same. 

(a)  2  Crompt.  &  Jerv.  334.  (6)   Vide  post,  759,  n. 
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Preston  (with  whom  was  Jrmstroiig,)  for  the  defendant. 

The  defendant  rests  bis  case  on  four  propositions. 

I.  The  proviso  for  shifting  the  estates  on  the  descent  of 
the  earldom,  operated  only  on  the  estate  for  life  of  the 
defendant ;  and  its  effect  was  to  determine  the  life-estate 
only,  so   as   to   give  the  estate  over,  not  to  the  lessor  ^ciRBoaotoH 
of  the  plaintiff,   but  to  Viscount  Lumley;  and  therefore,  ^nt  proposi- 

admitting  that  the  recovery  has  not  destroyed  the  proviso,  ^^"• 
,         ,..«..  •  I   J  m»  •  Operation  of 

the  plamtiti  is  not  entitled  to  recover.     The  proviso  for  proviso  od 

shifting  the  estate  is  in  the  nature  of  a  proviso  creating  ^^^^  ^^'  **^® 
a  forfeiture,  and  is  to  be  construed  strictly,  to  prevent,  as 
far  as  possible,  a  forfeiture  from  being  incurred,  Doe  v. 
Yates  (a).  The  proviso  for  shifting  the  estate  is  pre- 
ceded by  a  proviso  for  taking  the  name  and  arms  of  Savile 
(drawn  with  great  skill),  and  which  affords  a  key  to  the 
construction  of  the  proviso  in  question.  The  name-and- 
arms  clause  contains,  first,  a  proviso  of  cesser,  directing 
that  the  estate  of  the  party  who  neglects  to  take*  the  name 
and  arms  shall  cease;  and  secondly,  a  provision  declaring 
the  consequence  of  such  cesser,  viz.  that  the  estate  shall 
go  over  to  the  person  next  in  remainder;  and  it  is  per- 
fectly clear  that  the  effect  of  this  clause  would  be  to  deter- 
mine the  estate  of  that  party  only  who  neglected  to  take 
the  name  and  arms.  Analogy  would  lead  us  to  expect 
that  the  clause  for  shifting  the  estates  on  the  descent  of 
the  earldom,  should  have  a  similar  operation,  and  that  it 
would  determine  the  estate  of  that  party  only  who  ac- 
quired the  earldom.  Accordingly,  this  is  the  effect  of  the 
clause.  It  contains,  like  the  name-and-arms  clause,  two 
provisions,  viz.  first,  a  proviso  of  cesser,  and  secondly,  a 
provision  directing  to  whom  the  estate  is  to  go.  The  pro- 
viso of  cesser  only  determines  the  estate  of  the  party 
who  shall  become  earl,  that  is,  in  the  present  case,  the 
estate  of  the  tenant  for  life,  the  defendant.  The  directory 
provision  cannot  give  over  more  than  the  proviso  of 
cesser  takes  away;  and  as  only  the  life  estate  of  the  defend- 

(a)  5  Barn.  8c  Alders.  554,  and  1  Dowl.  &  Rjrl.  187. 
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aDt  is  given  over,  it  must  be  intended  that  it  should  go 
over  to  the  person  next  in  remainder  expectant  on  that 
life  estate,  viz.  to  Viscount  Lumley.  The  result  is  sup- 
ported and  confirmed  by  this  consideration: — If  the  tenant 
for  life  had  died  before  the  descent  of  the  earldom^  and 
the  earldom  had  descended  on  a  tenant  in  tail,  it  cannot  be 
disputed  that  under  the  words  of  the  shifting  clause,  ac- 
cording to  any  construction,  the  estates  would  have  gone 
over  to  the  next  entailee,  namely,  the  person  next  in  re* 
mainder  after  the  person  who  had  become  earl.     The  con- 

• 

struction  for  which  the  defendant  contends  has  the  effect 
of  carrying  it  over  in  like  manner  to  the  person  next  in 
remainder  af(er  the  person  who  becomes  earl,  where  the 
earldom  descends  on  a  tenant  for  life ;  whereas  the  con- 
struction for  which  the  plaintiff  must  contend,  would  in 
the  latter  case  carry  it  over  not  to  the  person  next  in 
remainder  after  the  person  who  becomes  earl,  but  to  the 
person  in  remainder  after  that  person  and  his  sons;  thus 
giving  a  different  operation  to  the  clause  in  the  two  cases. 

In  Doe  V.  Heneage  (a),  and  in  Stanley  v.  Stanley  (b), 
where  there  were  provisions  for  shifting  the  estates,  the 
effect  was  given  to  the  provisions  which  the  defendant  says 
ought  to  be  given  to  the  proviso  here.  In  Carr  v.  Lord 
Erroll  (c)f  a  different  effect  was  given  to  the  provisions; 
but  in  that  case  the  words  could  not  be  got  over. 

On  these  grounds,  therefore,  the  defendant  insists,  that 
admitting  the  recovery  not  to  have  barred  the  proviso,  the 
lessor  of  the  plaintiff  could  have  no  title  to  enter. 
Defendant's  1 1*    I'h^  effect  of  the  proviso  for  shifting  the  estate  on 

second  propo-  ^1,^  descent   of  the   earldom    was,   to   accelerate   the   old 

sition:  . 

Acceleration,    remamders,   not  to  confer  new    niterests;   and  this  is  an 

i  answer  to  the  plaintiff's  argument,  because  the  acceleration 

of  the  old  remainders  does  not  render  them  antecedent  to 

the  estate  tail,  and  by  the  admission  of  the  plaintiff,  the 

recovery  bars  all  except  what  is  so  antecedent.     It  has  been 

(a)  4  T.  R.  13.  (f)  G  East,  .58. 

{b)  16  Ves.jun.  491. 
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already  noticed,  that  the  clause  in  question  contains  two 
provisions,  viz.  first,  a  proviso  of  cesser;  and  secondly, 
a    provision    of   gift    over;    and   it   is    obvious  that    the  d, 

object  of  the  clause  might  be  effected  by  either  of  these  ^^^^^^ 
provisions,  without  the  aid  of  the  other.  Its  operation  is  Earl  of 
effiected  by  means  of  the  proviso  of  cesser.  This  con- 
struction must  be  adopted  on  these  considerations:-— 
Suppose  the  lessor  of  the  plaintiff^  before  the  proviso  took 
effect,  had  granted  an  annuity  chargeable  upon  his  estate 
and  interest  in  the  property ; — if  the  proviso  takes  effect 
by  way  of  cesser,  accelerating  the  old  remainders,  such 
annuity  would  continue  a  charge  notwithstanding  the 
operation  of  the  clause ;  but  if  the  proviso  takes  effect  by 
way  oi  limitation  of  nexo  uses,  the  annuitant  would  have  no 
charge  on  the  new  use  and  would  be  defeated; — a  result 
which  the  Court  will  not  sanction.  Again,  the  provision 
of  gift  over  directs  that  the  estate  shall  go  only  to  the 
person  and  persons  tiext  in  remainder.  If  therefore  the 
clause  were  to  be  held  to  take  effect  under  the  provision 
of  gi/i  over,  it  would  carry  the  estate  over  to  the  next 
taker  only.  It  is  only  by  construing  the  clause  to  take 
effect  under  the  proviso  for  cesser, — that  is,  byway  of  acce- 
leration,— that  all  the  persons  entitled  in  succession  in  the 
old  line  of  limitations  can  be  made  to  take  under  it.  For 
these  reasons  the  provision  must  be  held  to  take  effect 
by  means  of  the  proviso  of  cesser,  that  is,  by  way  of 
acceleration,  and  not  by  way  of  new  use,  and  then  the 
argument  of  the  plaintiff,  which  rests  wholly  on  the  new 
use  being  antecedent  to  the  estate-tail,  necessarily  fails. 

III.  The  estate  and  interest  of  the  lessor  of  the  plaintiff  Defendant*^ 
is  subsequent,  or  at  least  collateral,  to  the  estate-tail  of  tion  •  ^ulte" 
Viscount  Lumley,  the  donee  in  tail.     It  is  to  divest  the  subsequent, 
estate-tail  after   it  is.  vested.     Therefore,  whether  subse- 
quent or  collateral,  it  will,  according  to  the  rule  as  stated 
by  the  plaintiff  himself,  be  barred  by  the  recovery  (a). 

(a)  It  cannot  be  denied  that  the      it  is  vested ;"  and  the  distinction 
proviso  "divests  the  estate-tail  after     taken    by   the   plaintiff  between 
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IV,  Whatever  construction  is  adopted,  the  plaintiflf't  rea- 
soning is  fallacious,  and  the  proviso  is  destroyed  by  the  re- 
covery. The  argument  of  the  plaintiff  proceeds  on  the 
principle  that  the  fee  gained  by  the  recovery  is  derived 
out  of  the  estate-tail.  Such  is  not  the  principle.  The 
true  effect  of  a  recovery  is  to  gain  a  fee-simple  **  so  far  ii 
the  estate  was  in  the  donor."  It  is  on  this  principle  that 
charges  on  the  estate  of  the  donor  are  not  barred  by  a 
recovery,  and  according  to  this  principle  it  is  clear  that  the 
proviso  is  barred.  Roper  v.  HalliJ'ax  is  distinguishable 
from  the  present  case,  by  the  circumstance  that  in  that  case 
it  was  not  the  intention  of  the  parties  to  the  recovery  to 
bar  the  power : — on  the  contrary,  the  power  was  preservedi 
or  revived  by  the  declaration  of  the  uses.  Here,  it  wu 
the  intention  to  bar  the  proviso.  The  intention  is  the 
principle  on  which  Roper  v.  Hallifax  depends. 

Campbell,  A.  G.,  in  reply. 

I.  The  first  proposition  sought  to  be  established  by 
the  defendant  is  in  the  teeth  of  the  words  of  the  proviso 
for  shifting  the  uses.  The  result  of  that  proposition 
would  be,  that  the  estate  would  go  over  to  the  issue  of  the 
person  becoming  earl,  in  the  same  manner  as  if  such  per- 
son were  dead,  when  the  words  of  the  clause  are,  that  the 
estate  shall  go  over  in  the  same  manner  as  if  the  person 
becoming  earl  were  dead  without  issue.'*  The  arguments 
too,  by  which  the  proposition  is  supported,  are  untenable. 
First,  Doe  v.  Yates  has  no  application  to  this  proviso, 
because  the  object  and  effect  of  this  proviso  are  not  for- 
feiture, but  a  mode  of  disposition.  Secondly,  it  is  not  true 
that  the  name-aud-arms  clause  affords  any  key  to  the  con- 
struction of  the  clause  in  question;    for  the  nature  and 


springing  uses  precedent ^  and  spring- 
ing uses  subteguentf  to  the  estate- 
tail,  obliges  him  to  maintain  that 
the  proviso,  though  it  goes  to  divest 
the  vested  estate-tail,  is  precedent, 
or  '*  springs  from  a  point  antece- 


dent" to  the  estate-tail;  and  thai 
because  an  estate,  on  which  the  pro- 
viso is  in  nowise  dependent,  (ni. 
the  estate  for  life,)  happens  to  be 
precedent. 
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purposes  of  the  two  clauses  are  entirely  different.  The 
object  of  the  name-and-arms  clause  was  to  enforce  a  com- 
pliance with  the  requisitions  for  taking  the  name  and 
arms,  by  imposing  a  forfeiture  in  case  of  non-compliance; 
and  of  course  such  forfeiture  is  in  all  cases  confined  to 
the  person  to  whom  the  punishment  is  due,  and  the  estate 
is  consequently  in  all  cases  given  over  to  the  person  next 
in  remainder  (a).  The  object  of  the  clause  for  shifting  the 
estates  on  the  descent  of  the  earldom,  was  to  make  pro- 
vision for  a  second  branch  of  the  family  when  an  elder 
branch  should  succeed  to  the  earldom  and  its  concomi- 
tants— an  object  which  would  not  be  effected^  iu  cases 
where  the  person  who  becomes  earl  is  tenant  for  life,  by 
giving  the  estate  to  the  person  next  in  remainder,  that  is, 
to  the  son  of  such  person.  In  such  cases  it  is  necessary, 
in  order  that  a  second  branch  may  be  provided  for,  that 
the  estate  should  go  over  to  the  person  who  would  take 
the  estates  if  the  tenant  for  life  were  dead  without  issue. 
Thirdly,  neither  is  it  true  that  the  construction  for  which 
the  plaintiff  contends,  gives  a  different  operation  to  the 
clause  where  a  tenant  for  life  and  where  a  tenant  in  tail 
acquires  the  earldom.  In  the  one  case,  indeed,  the  estate 
goes  to  the  person  next  in  remainder,  and  in  the  other 
it  does  not.  But  in  both  cases  the  estate  is  carried  from 
the  person  who  becomes  earl  to  the  brother  of  that  person, 
or  the  issue  of  such  brother,  conformably  with  the  design 
of  providing  for  the  next  branch.  Fourthly,  Doe  v.  Hene^ 
age  (b)  and  the  other  cases  cited  by  the  defendant,  were 
decided  (as  this  case  must  be)  according  to  the  particular 
words  used  in  the  will  or  deed. 

II.  The  defendant's  second  proposition  is  incorrect,  and  Defendant's 
if  correct,  would  not  affect  the  argument  of  the  plaintiff.  J?^^^^  ^^^ 
As  stated  by  the  defendant,  the  clause  consists  of  two  pro- 
visions ;  viz.  first,  a  proviso  of  cesser,  and  second,  a  provi- 
sion of  gift  over.     The  defendant  contends  that  the  opera- 

(a)  Quaere,  next  in  detcent  or  next  io  remainder, 
(6)4T.  R.  13;  supri,7^. 
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1835.  tion  of  the  clause  is  affected  by  means  of  the  former  of 

^"^*^^^*^  these  provisions,  not  of  the  latter.     Now  it  will  be  observed 

d.  that  the  proviso  for  cesser  directs  only  that  the  estate  of 

LuMLEY  jjjg   party  who   becomes   earl   shall  cease; — it  does   not 

Earl  of       direct  that  the  estate  limited  to  the  sons  of  such  person 
Scarborough  ^^^^^  ^  ^^^^^^  f^^  ,jf^^  ^j,^,,  ^^^^^      But  the  provision  of 

gift  over  declares  that  the  estate  shall  go  over  in  the  same 
manner  as  if  the  person  who  becomes  earl  were  dead  triM- 
out  issue.  Therefore  the  latter  provision  goes  further  than 
the  former;  and  in  order  that  effect  may  be  given  to  the  whok 
intent  of  the  clause^  its  operation  must  be  under  the  second 
provision,  viz.  by  way  of  limitation  of  tietc  uses,  aud  not 
under  the  previous  provision,  by  way  of  acceleration  merely. 
The  supposed  case  of  an  annuity  granted  cannot  influence 
the  legal  construction  of  the  will ;  and  it  affords  no  argu- 
ment on  the  ground  of  public  policy  (a),  because  in  which- 
ever way  the  proviso  operates,  such  annuity  would  be  t 
charge  in  equity.  To  the  argument  founded  on  the  word 
*'  next/'  it  is  a  sufficient  answer  that  the  proviso  directs  the 
estate  to  go  over  ^'  in  the  same  manner"  as  the  person  or 
persons  in  remainder  would  take  the  same  in  case  the  party 
acquiring  the  title  were  dead  nithoitt  issue, — words  which 
are  sufficient  to  carry  it  to  the  several  takers  in  succession. 
But  further,  if  the  proviso  were  to  be  held  to  take  effect 
by  way  of  acceleration  of  the  old  remainders,  and  not  as  a 
limitation  of  new  uses,  it  would  not  affect  the  argument  of 
the  plaintiff.  The  suggested  construction  cannot  be 
supported  on  the  proviso  of  cesser,  because,  in  order 
to  give  effect,  by  way  of  cesser,  to  the  intention  that  the 
estates  should  go  over,  as  if  the  party  becoming  earl  were 
dead  without  issue,  it  would  be  ntcossary  tnat  all  the  pre- 
cedent estates  should  cease;  whereas  the  provision  of 
cesser  in  the  present  case  makes  the  estate  of  the  tenant 
for  life  only  to  cease.  If  therefore  such  construction  is 
adopted  at  all,  it  must  be  by  implying  that  the  estate, 
originally  limited  in  remainder  to  the  lessor  of  the  plaintiff, 

(a)  Vide  Rtx  v.  St.  Gngon/y  Canterbury^  ante,  137. 
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was  intended  in  the  given  event  to  be  accelerated  ;  that  is>         i8d5. 
that  such  estate  should,  in  the  given  event,  take  effect  and      ^^^^/^ 
spring  from  a  point  anterior  to  the  determination  of  the  j^ 

particular  estates  upon  which  such  remainder  depends.  Lumibt 
And  the  result  of  such  a  construction  would  be,  that  the  Earl  of 
use  limited  to  the  lessor  of  the  plaintiff  by  the  will,  has  a  Scarborough 
capacity  of  taking  effect  in  either  of  two  alternate  ways, 
viz.  by  way  of  remainder  upon  the  natural  determination  of 
the  particular  estates,  or  by  way  of  accelerated  use  antece- 
dent to  the  determination  of  such  particular  estates.  As 
the  event  has  occurred,  the  use  takes  effect  in  the  latter 
way,  and  springs  from  a  point  antecedent  to  the  com- 
mencement of  the  estate-tail.  Therefore  in  the  event, 
according  to  the  principles  on  which  the  use  is  not 
destroyed  by  the  recovery,  the  circumstance  that  the  reco- 
very destroys  the  use,  so  far  as  it  had  a  capacity  of  taking 
effect  subsequently  to  the  estate-tail,  is  no  reason  why  the 
recovery  should  destroy  it,  so  far  as  it  had  a  capacity  of 
taking  effect  antecedently  to  the  estate-tail. 

III.  The  plaintiff  admits  that  the  proviso  is  subsequent  in  Defendant's 

the  sense  that  it  divests  the  estate-tail  after  it  has  become  ^^J^  propo- 

,     .  ,         .  .        ,    sition. 

vested,  but  he  denies  that  that  circumstance  renders  it  sub' 

sequent  in  the  sense  which  is  necessary  in  order  that  it 
might  be  barred  by  the  recovery.  The  argument  of  the 
defendant  was  attempted  in  Eales  v.  Cann,  and  failed. 
Roper  V.  Hallifax  is  also  a  complete  answer  to  it,  because 
in  that  case  the  power  divested  the  estate-tail  after  it  had 
vested.  The  position  is  also  met  by  the  received  rule  in  a 
case  of  daily  practice.  Suppose  an  estate  to  be  limited  to 
several  successive  tenants  for  life,  ^.,  B,  and  C,  with 
remainder  to  their  first  and  other  sons  in  tail,  and  with 
powers  of  jointuring  and  portioning  to  each  tenant  for  life, 
— the  exercise  of  any  one  of  the  powers  will  defeat  the 
estates-tail  after  they  have  vested ;  but  it  cannot  be  con- 
tended that  a  recovery  in  which  A.  is  tenant  to  the  praecipe, 
and  the  first  son  of  C.  is  vouchee,  will  bar  the  powers 
given  to  B.    The  true  criterion  for  determining  whether  a 
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1B85,        springing  iis^  is  precedent  or  subsequent  to  the  estate*tail, 

^"-^^^^      ^jtb  reference  to  the  present  purpose,  is,  not  whether  it  di- 

^  vests  thf  estate«tail^  but  whether  it  springs  from  a  point 

I^wi^EY      antecedent  or  subsequent  to  the  estate-tail. 

£»rl  of  IV.  The  fourth  proposition  is  answered  by  the  original 

Sc4aaoaoPG«  argument  of  the  plaintiflF.    It  is  true  that  in  Roper  v.  Halli- 

foarth  propo-  f^^  ^^^  intention  of  the  parties  was  different  from  the  in- 

sitioD.  teption  in  the  present  case : — but  the  decision  turned  not 

on  the  intention,  but  on  the  power's  being  antecedent  to  the 
estate-tail. 

Lord  Denman,  C.  J.,  in  the  course  of  this  term,  deli- 
vered the  judgment  of  the  Court  as  follows: — ^ 

Upon  this  special  verdict  four  questions  arose : — 

1st.  Whether  the  proviso  in  the  will  of  Sir  George 
Savile  respecting  the  shifting  of  his  estates,  in  the  event  of 
the  title  of  Earl  of  Scarborough  descending  upon  the  pos- 
sessor of  those  estates,  applied  to  any  but  the  first  person 
upon  whom  it  should  so  descend  ? 

2dly.  If  it  did,  whether  the  effect  of  that  proviso,  in  the 
event  of  the  title's  descending  on  a  tenant  for  life,  was  to 
let  in  the  $on,  if  any,  of  the  tenant  for  life,  until  the  title 
should  descend  on  that  son, — or  to  carry  the  estates  over 
at  once  to  the  next  branch  of  the  family  i 

3rdly.  Whether  the  recovery,  suffered  in  1812,  destroyed 
the  proviso  i 

4thly.  Whether  the  deeds  of  1817  barred  the  right  of 
the  lessor  of  the  plaintiff  to  make  the  demise  upon  which 
this  action  is  brought  i 

Upon   the  argument,   the  last  of  these  questions   was 

abandoned  by  the  learned  counsel  for  the  defendant,  who 

admitted  that  the  deeds  could  neither  operate  by  way  of 

conveyance  of  any  interest,  nor  by  way  of  estoppel  {a). 

First  question:       I.  The  first  question  was  material,  because  on  the  descent 

viso^onfined^    ^^  ^^^  ^'^'^  ^^  ^'^®  ^""^^  ^^^^^  ^^  ^^^  estates,  they  had  shifted 

to  first  de-        to  the  present  defendant ;  and  so  it  was  contended  that  the 
scene 

(c)  See  the  attthorities,  tupri,  730  (6). 
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proviso  was  satisfied  and  at  an  end.    This  point  was  not, 

however,  much  pressed ;  and  indeed  it  is  plainly  contrary 

to  the   meaning  of  the  proviso,  in  which,  although  th^  4, 

words  '*  from  time  to  time"  are  not  inserted,  yet  the  obviouf      h^^^vi 

intent  is,  that  the  proviso  shall  attach  to  each  of  the  estates       Earl  of 

created  by  the  will,  as  they  shall  successively  vest  in  pos-t  ^^*"^**''^''' 

session. 

II.  The  second  question  was  much  laboured  in  argument;  Second  ques- 
and  it  was  contended  that  this  proviso  must  be  read  and  ^*°";  ^*>«^^®'' 

*^  son  let  in,  or 

interpreted  with  reference,  and  by  analogy,  to  the  proviso  estates  carried 

respecting  the  taking  of  the  name  and  arms  of  Savile*    We  ^^^4,*"^ 

think  that  it  is  only  necessary  to  read  the  two  provisoes  ip 

order  to  be  fully  satisfied  that  as  the  motive  and  object  of 

the  devisor  was  diflPerent  in  the  two,  so  the  effect  is,  and 

was  intended  to  be,  different  also.     In  the  name-and*arioa 

proviso,  the  cesser  of  estate  was  intended  as  a  personal 

punishment,  by  way  of  forfeiture,  against  the  individual 

neglecting  to  comply  with  it,  and  the  distinction  is  carefully 

drawn  between  tenant  for  life  and  tenant  in  tail ;  for  the 

estates  are  to  "  go  to  the  person  (in  the  singular  number) 

next  in  remainder  in  this  my  will,  in  the  same  manner  as  if 

such  person  or  persons  so  neglecting  or  refusing,  being 

tenant  or  tenants  for  life,  was  or  were  dead,  or  being  tenaot 

or  tenants  in  tail,  was  or  were  actually  dead  without  issuo 

male."    In  the  provision  in  question  the  cesser  wat  not 

intended  as  a  punishment  to  the  individual,  but  to  prevent 

the  union  of  the  earldom  and  these  estates  in  the  same 

person,  and  for  the  benefit  of  the  next  branch  of  the  family* 

Accordingly  the  words  used  are  different;  for  the  estates 

are  to  ''  go  to  the  person  or  persons  who,  under  the  limi^ 

tations  aforesaid,  shall  then  be  next  in  remainder  expectaat 

on  the  decease  and  failure  of  issue  male  of  the  person  to 

whom  the  said  title  shall  so  descend  or  come,  in  the  saiD^ 

manner  as  such  person  or  persons  so  in  remainder  as 

aforesaid  would  take  the  same  by  virtue  of  this  my  will,  in 

case  he  or  they  to  whom  the  title  of  the  said  flarl  of  S. 

3baU  come  and  fall  in  posaession  a»  aforesaid,  wae  or  wefe 
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I8S5.        actually  dead  without  issue,^*    These  words,    both  in  the 
description   of  what    persons   in   remainder    are    to   take 
and  of  the  manner  in  which  they  are  to  take,  plainly  point 
at  the  exclusion  of  an  entire  branch  of  the  family,  and  can- 
not receive  the  same  construction  as  the  words  of  the  other 
proviso  without  doing  great  violence  to  the  obvious  mean- 
ing  of  the  devisor,  the  framers  of  whose  will  evidently  knew 
how  to  express  his  meaning  in  appropriate  language.    It 
is  said  that   this  construction  will  exclude    the   younger 
children  of  the  defendant^  who  have  no   present  benefit 
from  the  earldom.     It  certainly  will  exclude  them,  whether 
the  earldom  shall  descend  upon  them  or  not;  but  this  is  no 
reason  for  putting  a  sense  upon  the  words  of  the  will  which 
they  cannot  fairly  bear ;  and  it  may  be  observed,  that  to 
both  the  provisoes  the  devisor  has  added  a  clause  protecting 
all  jointures  and  portions  for  younger  children  duly  settled 
before  the  cesser.     It  was  said  that  the  clause  of  cesser  is 
the  operative  part  of  the  proviso^  and  that  the  other  words 
cannot  carry  over  greater  interest  than  that  which  is  made 
to  cease ;  but  we  see   no  reason  for  saying  that  the  words 
of  cesser  are  rather  the  operative  words  than  those  by  which 
the  estate  is  carried  over ;  and  if  the  latter  be  more  exten- 
sive than  the  former,  there  is  no  authority  to  prevent  them 
from  receiving  their  full  eflFect.     We  are  therefore  clearly 
of  opinion  that  the  effect  of  the  proviso  is, — on  the  descent 
of  the  title,  to  carry  over  the  estates  at  once  to  the  next 
branch  of  the  family. 
Third  ques-  HI.  We  come  now  to  the  third  question,  on  the  effect  of 

ofrecove^^^      the  recovery  suflFered  in  1812  by  the  defendant,  the  tenant 

for  life,  and  his  eldest  son,  the  tenant  in  tail  in  remainder. 
We  have  no  hesitation  in  holding  not  only  that  this  recovery 
barred  and  destroyed  the  estate-tail  and  all  remainders  ex- 
it i     l!  pectant  on  the  natural  failure  of  that  estate,  but  also  that  it 

destroyed  the  proviso  in  question,  so  far  as  it  was  attached 
to  that  estate-tail^  and  all  remainders  or  subsequent  estates 
that  were  limited  to  come  into  possession  on  the  descent 
of  the  title  upon  the  defendant's  son  or  grandson,  and  so 
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on.     Page  v.  Hayward  {a)  and  other  cases  abundantly 
establish  this  position,  which  is  fully  sanctioned  by  the  text- 
writers.     Therefore  the  recovery  undoubtedly  barred  and 
destroyed  the  vested  remainder  in  tail  of  the  present  lessor 
of  tlie  plaintiff,   expectant  on   the   determination  of  the 
estate-tail  vested  in  the  defendant's  son,  and  the  executory  ScAEBoaouoa 
limitation  to  the  lessor  of  the  plaintiff  in  the  event  of  the 
descent  of  the  title  upon  the  defendant's  son ;  and  if  the 
defendant  had  died  in  the  life-time  of  his  elder  brother,  the 
lessor  of  the  plaintiff  would  have  had  no  claim  whatever  in 
any  event.     Neither  have  we  any  hesitation  in  holding  that 
if  no  estate  had  been  limited  to  the  lessor  of  the  plaintiff, 
except  such  as  was  to  take  effect  on  the  happening  of  the 
event  contemplated  by  the  proviso,  so  as  that  such  estate 
would  clearly  be  a  new  interest  then  first  arising,  the  reco- 
very would  not  have  barred  or  destroyed  the  proviso,  so 
far  as  it  attached  to  the  life-estate  of  the  defendant, — and 
that  the  lessor  of  the  plaintiff  would,  in  the  events  which 
have  happened,  be  entitled  to  recover. 

It  does  not  appear  to  us  to  be  necessary  to  determine  Whether  fee- 
to  what  extent  the  estate  of  a  recoveror  in  a  common  reco-  "(Sw  deriT^ 
very,  suffered  by  tenant  in  tail,  is  derived  out  of  the  estate-  out  of  estate- 

fail 

tail  {h).  It  may  be  admitted  that  the  recoveror  cannot  take 
a  greater  estate  than  the  original  donor  bad,  and  also  that 
his  estate  is  not  derived  simply  from  the  estate-tail ;  and  it 
may  be  admitted  that  a  recovery  suffered  by  tenant  in  tail 
of  lands  ex  parte  matern*^,  will  or  will  not  alter  the  course 
of  descent,  according  as  the  tenant  in  tail  was  himself  in 
by  purchase  or  by  descent  (c).     This  however  is  clear,  viz. 


(fl)  2  Salk.  570,  tuprdj 57 y  740. 
(6)  Vide  White  v.  West,  Cro. 

EL  792. 

(c)  A  tenant  in  tail  by  descent 
(who  must  be  in  as  issue  in  tail,) 
may  be  seised  by  descent  ex  parte 
maiernii ;  but  it  is  conceived  that 
a  tenant  in  tail  by  purchase,  who 
must  therefore  be  a  donee  in  tail, 


cannot  be  seised  ex  parte  rontemft, 
unless  the  gift  be,  to  him  and  his 
heirs  of  the  body  of  his  mother,  or 
to  him  and  hb  heirs  of  the  body  of 
some  other  maternal  ancestor;  and 
quare  whether,  even  in  such  case, 
the  donee  can  properly  be  said  to 
be  seised  ex  parte  materoft. 
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tfalit  the  estate  of  the  recoveror  is  not  derived  out  of  the 
estate  of  the  tenant  for  life  when  he  is  not  vouched, — as  he 
#as  not  in  this  case. 

The  conveyance  by  the  tenant  for  life,  to  make  a  tenant 
to  the  pfttFCipe^  is  no  forfeiture  of  his  life-estate :  it  does 
SdAftaotottoH  j,Q^  determine  that  estate,  though   where   it   is   granted 

without  any  reversion  being  reserved  to  the  grantor,  the 
Conveyance  may  have  the  effect  of  passing  the  life-estate 
wholly  to  another  (a).  This  was  not  done  in  the  present 
ease,  the  conveyance  being  to  the  tenant  to  the  pnecipe 
for  the  joint  lives  of  himself  and  the  defendant,  according 
to  the  practice  adopted  by  conveyancers,  in  order  more 
effectually  to  preserve  powers  annexed  to  the  life-estate. 
It  is  a  mere  matter  of  form,  in  order  to  enable  the  tenant 
in  tail  in  remainder  to  bar  his  estate-tail  and  the  remain- 
ders oven  Any  person  who  has  an  estate  in  remainder 
between  an  estate  limited  to  a  tenant  for  life  and  an  estate 
limited  to  a  remote  remainder-man  in  tail,  is  entitledi 
even  after  a  recovery  suffered  by  such  tenant  for  life  and 
remote  remainder-man,  to  treat  the  life-estate  as  still 
subsisting,  and  to  make  his  entry  on  the  death  of  cestui 
que  vie.  It  is  conceded  that  no  such  vitermediate  estates 
are  barred  by  such  a  recovery.  Why  then  should  this  pro- 
viso attached  to  the  life-estate (i)  be  barred?     It  operates 


(a)  Which  reversion  could  only 
be  in  respect  of  some  new  tortious 
estate  of  inheritance,  by  creating 
ivhich  a  forfeiture  would  be  in- 
curred. Where  A.y  tenant  for  life, 
demises  to  B.,  for  the  joint  lives  of 
A,  and  B.,  a  reversion  remains  in 
A,  in  respect  of  that  portion  of 
ij.'s  life  estate  which  may  endure 
after  the  death  of  B.  But  the 
keeping  of  this  reversion  creates 
no  forfeiture,  as  it  does  not  arise 
out  of  any  new  tortious  estate. 

(Ji)  Looking  at  the  clause  in 
question  in  "what  is  conceived  to 
be  its  true  character, — that  of  a 


proviso  raising  a  springing  use, 
there  appears  to  be  considerable 
difficulty  in  treating  it  as  some- 
thing attached  or  appefndant  to  the 
estate  for  life,  [see  Long  v.  Rankntj 
Sugd.  Powers,  5th  ed.  App.  No.  3, 
for  some  very  pertinent  observa- 
tions on  the  notion  of  the  append- 
ancy  of  powers,  (i.  e.  springing 
uses,)  by  Lord  Tenterden,  C.  J.] 
With  respect  to  the  inference  that 
the  proviso  is  antecedent  to  the 
estate-tail,  because  it  prevents  that 
estate, — not  from  arising  or  be- 
coming vested  in  interest,  but — ^from 
ever  vesting  in  possession^  may  it 
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not  by  way  of  determining  or  defeating  the  estate-tail  of        i855. 
the  defendant's  son,  but  antecedentlj/  to  that  estate,  bjr  pre*- 
venting  the  estate-tail  from  ever  vesting  in  possession,  and 
being  antecedent  to  that  estate-tail,  it  cannot  be  affected  by 

the  recovery.     Roper  v.  Hallifax{a)  is  an  express  authority       

to  this  effect ;  which  case  has  been  much  discussed,  but  SoAaioaoooii 
never  overruled  (6).  It  is  argued  that  that  case  was  de- 
cided on  the  intention  of  the  parties  expressed  in  the  deed 
to  lead  the  uses ;  but  it  is  quite  plain,  from  the  latiguage  of 
the  judgment,  that  the  point  as  to  the  recovery  and  it6 
effect  was  determined  by  the  Court  without  reference  to 
the  inttntion  of  the  parties, — as  indeed  in  reason  and  prin- 
ciple it  ought  to  have  been ;  and  the  intention  of  the  par- 
ties was  used  only  in  answer  to  an  argument  arising  upon ' 


not  be  urged,  with  parity  of  reason, 
that  afler  the  determination  of  the 
estate  for  life,  the  proviso  is  still 
antecedent f  because  it  prevents  the 
estate-tail  from  continuing  to  bt 
vested  in  possession,  or,  in  other 
words,  from  vesting  absolutely  in 
possession  1  In  every  stage,  its  effect 
is  to  prevent  the  estate-tail  from 
being  an  indefeatible  estate — to  de- 
rogate from  the  otherwise  fixed  con- 
dition of  that  estate.  It  must  be 
admitted  that  a  proviso  which  is 
capable  of  defeating  an  estate-tail 
vested  in  possession,  overrides  that 
estate,  if  it  does  not  forerun  it. 

Perhaps  the  embarrassment  in 
which  the  doctrine  appears  to  be  in- 
volved may  have  arisen  from  not 
accurately  marking  the  distinction 
between  those  limitations  which 
conform  to,  and  those  which  depart 
from,  the  rules  of  the  common  law, 
'( Vide  ante,  746.)  When  land  is 
settled  to  the  use  of  A.  for  life, 
remainder  to  B.  in  tail,  remainder 
to  C.  in  fee,  it  is  said,  and  with 
strict  propriek}'',  that  the  estate  of  ^. 


is  precedentf  and  the  estate  of  C. 
iubseguentf  to  the  estate  of  B,; 
but,  if  at  the  same  time  a  use  is 
limited  to  D.  in  fee,  in  the  event  of 
his  returning  ftom  Rome,  (and  let 
that  limitation  be  supposed  to  oceur 
in  a  totally  different  part  of  the  in- 
strument,— for  the  mind  is  very  apt 
to  be  influenced,  through  the  eye,  by 
mere  juxta-position,)  it  con  scarce- 
ly be  said,  with  propriety,  that  the 
limitation  to  D.  is  either  precedent 
or  subsequent  to  the  estate  of  i. 
And  it  seems  difficult  to  ttndentond 
why  any  dealing  with  £.*b  estate, 
before  the  event  has  occurred,  should 
prevent  the  springing  of  this  exe- 
cutory limitation  whenever  the 
event  may  occur;  much  more  why 
a  dealing  with  that  estate  qfier  it 
has  fallen  into  possession,  should 
have  the  effect  of  excluding  (he  ex- 
ecutory limitation. 

{a)  8  Taunt.  845.  And  see  an- 
other report  of  the  case,  Sugd. 
Powers,  5th  ed.  Appendix,  No.  4. 

(6)  See  1  Sanders  on  Uses  and 
Trusts,  176,  4S7|  436,  4th  ed. 
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1832.         *he  effect  of  the  deed  itself,  whicb  was  the  second  point  in 
^-■-v**^       the  case. 

^'  The  3  &  4  fViil.  4,  c.  74,  a.  1 5,  has  been  referred  to ; 

LuHLBT      but  that  statute  is  expressed  in  general  terms,  and  proves 
£wl  at       on);  (what  in  reality  is  not  disputed  as  a  general  propo> 

Sc«aBoKouaB  gition)  thot  a  recovery  will  not  affect  estates  prior  to  tbe 
estate-tail  of  the  tenant  in  tail  b;  whom  such  recover;  it 
suffered. 

It  being  then  our  opinion  that  tbe  proviso  in  queatioQ,  if 
a  new  interest  arises  from  the  happening  of  the  event,  con- 
templated by  it,  is  not  barred  or  destroyed  b;  the  recorerjFt 
the  only  remaining  point  is,  whether  the  limitation  to  the 
lessor  of  the  plaintiff  of  a  remainder  eipectaut  on  tbe 
natural  termination  of  the  estate-tail  in  the  defendant's  son, 
makes  any  and  what  difference.  It  is  argued,  on  tbe  part 
of  the  defendant,  that  the  proviso, — supposing  uo  recoveiy 
to  have  been  suffered  and  the  title  of  Earl  of  S.  to  have 
descended  on  the  defendant,— would  have  operated  only  to 
accelerate  and  vest  in  possession  that  estate  of  the  lessor 
of  the  plaintiff  M'hich  was  already  vested  in  him  in  remain- 
der; and  that  as  that  vested  remainder  was  barred  and 
destroyed  by  the  recover^',  it  cannot,  by  the  happening  of 
any  subsequent  event,  revive,  be  accelerated,  and  vest  iu 
possession.  On  the  other  side  it  is  contended  either  that 
it  may  so  revive,  or  that  the  proviso  will  operate  so  as  to 
create  a  new  interest,  and  that  the  lessor  of  the  plaintiff 
took  under  the  will  two  interests, — one  a  vested  remainder 
in  tail,  which  is  barred, — the  other  a  mere  possibtlily,  which, 
on  the  descent  of  the  title  upon  the  defendant,  became  a 
new  estate-tail,  and  which  is  not  barred.  The  words  of 
the  will  in  effect  are,  that  the  estate  shall  go  to  the  lessor 
of  the  plaintiff  in  the  same  manner  as  he  would  take  the 
same  under  the  will,  if  the  defendant  were  dead  without 


issue.     A  condllioii  is  added  in  these  words — "  such 


per- 


son and  persons  so  in  remainder  performing,  iind  complying 
with,  the  condition  or  proviso  hereinbefore  contained  for 
taking  and  using  the  surname  and  qtiarlering  the  arms  of 
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Savile  as  aforesaid/' — which,  it  is  argued,  shews  that  a  new  1835. 
estate  was  intended  to  arise,  otherwise  why  add  these 
words  of  condition  ?  for  if  its  effect  were  merely  to  accele- 
rate the  old  estate,  the  name-and-arms  proviso  was  already 
attached  to  it.  It  is  answered  that  the  condition  was 
added  for  greater  caution,  and  that  at  all  events  it  cannot  Scarboroijoh 
alter  the  legal  construction  of  the  will,  whatever  arguments 
the  insertion  of  such  a  condition  may  be  supposed  to  fur- 
nish as  to  the  opinion  of  the  person  by  whom  the  will  was 
framed. 

Two  reasons  are  assigned  why  the  Court  should  hold 
the  proviso  in  question  to  operate  by  way  of  acceleration; — 
the  one,  that  otherwise  no  charge  made  by  the  lessor  of  the 
plaintiff,  upon  his  estate  in  remainder  prior  to  the  descent 
of  the  title  on  the  defendant,  would  remain  a  charge  on 
the  happening  of  that  event,  because  the  lessor  of  the  plain* 
tiff  would  take  a  new  estate ;— the  other,  that  otherwise  the 
next  person  in  remainder  only  would  take,  and  not  all  otliers 
in  succession, — as  would  be  the  case  if  the  remainders  were 
only  accelerated. 

As  to  the  first  of  these  reasons,  we  do  not  think  that  the 
consequence  pointed  out  (supposing  it  necessarily  to  fol- 
low) is  of  sufficient  moment  to  have  any  influence  on  the 
legal  construction  of  the  will ;  and  we  by  no  means  accede 
to  the  construction  assumed,  though  we  are  not  now 
required  to  discuss  it. 

As  to  the  second  reason,  the  words  of  the  proviso^-*'  the 
person  and  persons  next  in  remainder,  in  the  same  man* 
ner  as  such  person  or  persons  would  take  in  case,"  &c. — 
seem  to  point  to  a  succession  of  persons ;  but  if  not,  still 
the  lessor  of  the  plaintiff  may  take  an  estate-tail ;  and  it 
is  not  necessary  now  to  determine  whether  those  in  remain- 
der after  him  can  take  anything  or  not  No  authority 
upon  this  part  of  the  case  was  cited  at  the  bar,  nor  have  we 
been  able  to  discover  any.  The  general  intention  of  the 
devisor  appears  to  be  clear,  viz.  that  his  estate  should  never 
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go  in  the  same  line  or  to  the  same  persons  as  the  earldoiD,^ 
and  that  if  any  person,  being  tenant  for  life  of  hii  estates, 
should  become  Earl  of  S.,  the  remainder  in  tail  to  that 
person's  children  should  never  vest,  but  the  estates  should 
go  over  as  if  that  remainder  in  tail  had  never  been  created. 
BcABsoaouoB  -Qy  holding  that  a  new  estate  arose  in  the  lessor  of  the 

plaintiff  on  the  descent  of  the  title  on  the  defendant,  we 
are  giving  effect  to  that  intention  as  far  as  we  can.  And 
we  are  not  aware  that  in  so  doing  we  are  contravening  aoj 
rule  of  law.  There  is  no  inconsistency  in  treating  the  wiO 
as  giving  to  the  same  person  an  estate-tail  vested  in  re- 
mainder, and  also  the  possibility  of  a  similar,  though  not 
the  same  estate-tail,  on  the  happening  of  a  certain  event; 
the  former  of  which  is  barred  by  the  recovery,  the  latter 
not.  If  we  were  to  hold  the  contrary,  this  inconsistency 
would  follow, — that  the  defendant,  the  tenant  for  lifs^ 
would,  by  reason  of  his  son's  having  barred  the  entail,  hold 
the  estate  together  with  the  title, — a  thing  quite  contrary  to 
the  intention  of  the  devisor,  apparent  upon  the  face  of  the 
devise, — there  being  no  rule  of  law  to  compel  such  a  depar- 
ture from  the  intention  of  the  devisor. 

For  these  reasons  we  are  of  opinion  that  the  plaintiff  is 
entitled  to  recover,  and  that  the  judgment  of  the  Court  of 
Common  Pleas  ought  to  be  reversed. 


Judgment  reversed  (a), 

(a)  A  writ  of  error  in  Dom.  Proc.  is  understood  to  have  been  brought. 
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1835. 

In  the  matter  of  Henry  Ross,  Gent,  one  8cc.  and 
Joseph  Hodgson,  Gent. 

IN  Hilary  term,  Baines  obtained  a  rule,  calling  upon  Ross  A  person  who 
to  shew  cause  why  he  should  not  be  struck  off  the  roll  of  \^^\y  admitted 
attorneys  of  this  Court,  and  upon  Hodgson,  to  shew  cause  ^  ^  attorney, 
why  he  should  not  be  committed  to  the  prison  of  this  Court  the  rolls  by 
for  a  period  not  exceeding  one  year, — pursuant  to  22  Geo,  3,  [®*^'."°  ^^  "** 

•  o         ./       J     r  '  having  neglect- 

C.  46,  8.  1 1 .  .  ed  to  take  out 

This  rule  was  obtained  on  the  ground  that  Hodgson  had,  for^e^whole 
in  Trinity  vacation,  1834,  practised  as  an  attorney  of  this  year,  is  not  an 
Court,  being  a  person  unqualified  so  to  practise,  and  that  person"  within 
Ross,  knowing  that  Hodgson  was  not  duly  qualified  to  prac-  ^f^™^*"*?^  f 
tise,  had  acted  as  his  agent,  and  had  allowed  Hodgson  to  22  Geo,  2, 
practise  in  Ross's  name  {a).     Hodgson  had  been  regularly  ^'  g^'^  j^^  ^ 
admitted  as  an  attorney  in  1827»  and  had  practised  for  some  be  proceeded 
time  as  such  at  Gisburn,  in  Yorkshire,  but  had  omitted  to  t^of  the  t^e- 

obtain  his  certificate  for  the  year  endinsr  15th  November,  neral  jurisdic- 
'i    i      r       .  .  ,    -^T  tionofthe 
1831,  and  also  for  the  year  endmg  15th  November,  1834.     court  over  its 

officers,  if  he 
takes  upon 

Sir  G.  ^.  Lewin  (for  Hodgson),  and  F.  V.  Lee,  (for  himself  to  act 
Ross),  now  shewed  cause.  This  question  is  upon  the  act  of  ^"^"^'^"^^* 
$2  Geo.  %  c.  46,  s.  1 1  (Jb),  and  it  is  submitted  that  inasmuch      Whether  a 

person  who 
had  been 
(a)  It  appears  to  be  due  to  the      ors,  and  by  various  subtle  contri-  struck  oflT  the 

parties  to  state  that  some  of  these  vances,  intrude  themselves  into,  roW for  miscon' 

facts  were  at  least  doubtful  upon  and  act  and  practise  in,  the  office  <^^  would  be 

the  affidavits,  and  were  disputed  and  business  of  attorneys  and  soli-  ?° ,  unquaii- 

in  the  arguments;  but  the  Court  citors,  to  the  great  prejudice  and  withm 22  Geo 

disposed  of  the  case  on  the  quet-  loss  of  many  of  his  majesty's  sub-  2,  c.  46,  s.  11, 

tion  of  law  only,  and  in  so  doing  jects,  and  the  scandal  of  the  pro-  quare, 

proceeded  on  an  assumption  of  fession  of  the  law ;  be  it  therefore 

these  facts.  enacted,  that  from  and  after  &a, 

(6)  ''  And  whereas  divers  per-  if  any  sworn  attorney  or  solicitor 

sons  who  are  not  examined,  sworn,  shall  act  as  agent  for  any  person 

or  admitted  to  act  as  attornejfs  or  or  persons  not  duly  qualified  to 

solicitors  in  any  court  of  law  or  act  as  an  attorney  or  solicitor  as 

equity,  do,  in  conjunction  with,  or  aforesaid,  or  permit  or  suffer  his 

by  the  assistance  or  connivance  of  name  to  be  any  ways  made  use  of 

certain  sworn  attorneys  or  solicit-  upon  the  account  or  for  the  profit 

3  D  2 


764 


1835. 


lore 
Ross  and 

HoDGflOV. 


CASES  IN  THE  KING*S  BENCH, 

as  Hodgion  had  once  been  admitted^  in  the  regular  courWi 
to  practise  as  an  attorney,  he  cannot  be  considered  as ''  t 
person  not  duly  qualified  to  act  as  an  attorney/'  within  the 
meaning  of  that  statute.    The  first  statute  which  makes 
any  enactment  respecting  attorneys  allowing  persons  on* 
qualified  to  practise  in  their  names^  is  3  Jac.  1,  c.  7^  which, 
in  section  2^  to  avoid  the  infinite  numbers  of  solicitors  and 
attorneys,  enacts  that  none  should  thenceforth  be  admitted 
attorneys  in  any  of  the  King's  Courts  of  Record  at  West- 
minster, but  such  as  had  been  brought  up  in  the  same  Courts, 
or  were  otherwise  well  practised  in  soliciting  of  causes,  and 
had  been  found  by  their  dealings  to  be  skilful  and  of  honest 
disposition;  and  that  none  should  be  suffered  to  solicit  any 
causes  in  any  of  the  Courts  aforesaid,  but  only  such  as  were 
known  to  be  men  of  sufficient  and  honest  disposidon,  and 
that  no  attorney  should  admit  any  other  to  follow  any  tidt 
in  his  name,  upon  pain  that  both  the  attorney  and  he  that 
foUoweth  any  such  suit  in  his  name,  should  each  of  them 
forfeit  for  such  offence  20/.;  and  that  the  attorney  in  such 
case  should  be  excluded  from  being  an  attorney  for  ever 
thereafter.    The  object  of  this  enactment  (which  was  con- 
tinued by  2  Geo.  2,  c.  23,  s.  17,  and  12  Geo,  2,  c.  13,)  is 
evidently  to  protect  the  public  against  the  ignorance  or  the 
malpractices  of  unqualified  persons,  and  therefore  it  pro- 
vides that  such  only  as  are  known  to  be  skilful  and  honest 


of  any  unqualified  person  or  per- 
sons, or  send  any  process  to  such 
unqualified  person  or  persons, 
thereby  to  enable  him  or  them  to 
appear,  act,  or  practise  in  any  re* 
spect  as  an  auomey  or  solicitor, 
knowing  him  not  to  be  duly  qua- 
lified as  aforesaid,  and  complaint 
shall  be  made  thereof  in  a  sum- 
mary way  to  the  court  from  whence 
any  such  process  did  issue,  and 
proof  made  thereof,  upon  oath,  to 
the  satisfaction  of  the  court,  that 
such  sworn  attoniey  or  solicitor 


hath  offended  therein  as  aforesaid, 
then  and  in  such  case  every  such 
attorney  or  solicitor  so  offending 
shall  be  struck  off  the  roll,  and  for 
ever  afler  disabled  from  practising 
as  an  attorney  or  solicitor ;  and  in 
that  case,  and  upon  such  com- 
plaint and  proof  made  as  aforesaid, 
it  shall  and  may  be  lawful  to  and 
for  the  said  court  to  commit  such 
unqualified  person,    so   actiufr  or 
practising  as  aforesaid,  to  the  pri- 
son of  the  said  court,  for  any  time 
not  exceeding  one  year.' 
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shall  be  admitted  to  practise  as  attorneys,  and  that  attorneys         jsss. 
shall  not  allow  unqualified  persons  to  practise  in  their  names,      ^^v^^/ 
After  the  statutes  above  referred  to,  comes  the  22  Geo.  2,      Ro^s  uid 
c,  46,  upon  sect.  11(a)  of  which  this  motion  is  founded;      HoDoaow. 
and  upon  reading  the  preamble  of  that  section,  and  con- 
sidering it  in  connection  with  the  previous  statutes,  it  will 
be  evident  that  the  object  of  that  enactment  also  is  the  pro' 
tection  of  the  public  from  the  evil  consequences  which  would 
ensue,  if  persons  who  had  not  undergone  an  examination, 
and  been  sworn  and  admitted  to  act  as  attorneys,  were  not 
prohibited  from  practising  as  such,  in  conjunction  with,  or 
by  the  assistance  or  connivance  of  sworn  attorneys.     It.  is 
to  be  observed,  that  there  is  not  a  single  instance  in  the 
reports,  of  an  application  of  this  sort,  in  a  case  where 
the  party  alleged  to  be  unqualified  had  at  any  time  been 
either  examined,  sworn,  or  admitted  to  act  as  an  attorney. 
Hodgson  was,  it  cannot  be  denied,  off  the  rolls  in  Trinity 
vacation,  1834,  but  he  was  so  by  reason  only  of  the  provi- 
sions of  the  act  of  37  Geo.  3,  c.  90,  respecting  attorneys' 
certificates.     Such  a  case  as  this  cannot  by  possibility  have 
been  contemplated  by  the  legislature,  at  the  time  of  passing 
22  Geo.  2,  c.  46,  nor  is  the  case  within  the  object  or  inten- 
tion or  the  words  of  that  statute.     Moreover,  the  37  Geo*  3, 
c.  90,  is  an  act  passed  for  mere  purposes  of  revenue* 

Baines,  contrd.  Hodgson  had,  for  the  space  of  more 
than  one  whole  year,  from  some  1st  November,  neg/ec^ed 
to  obtain  his  certificate  according  to  the  provisions  of  37 
Geo.  3,  c.  90,  and  therefore  at  the  time  of  the  practising 
complained  of,  he  was  a  person  unqualified  within  the  mean- 
ing of  22  Geo.  2,  c.  46,  s.  1 1.  By  section  31  of  37  Geo.  3, 
c.  90,  it  is  enacted,  that  every  person  admitted,  sworn,  in- 
rolled  or  registered,  who,  from  and  after  the  1  st  November, 
1797,  shall  neglect  to  obtain  his  certificate  thereof,  in  the 
manner  before  directed,  for  the  space  of  one  whole  year, 
shall  from  thenceforth  be  incapable  of  practising  in  his  own 

(a)  Vide siq^76Sy note {b). 


Li 
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1835.        name,  or  in  the  name  of  any  other  person,  in  any  of  the  said 
Courts,  by  virtue  of  such  admission,  entry,  inralment  or 

In  re  ,  •'  .  "^  . 

Robs  and      register,  and  that  the  admission,  entry,  inrolment  or  register  of 

TT 

oDGsov,      gjj^ij  person,  in  any  of  the  said  Courts,  shall  be  from  thence- 
forth null  and  void.     Hodgson*s  admission  was  therefore 
wholly  null  and  voidy  and,  consequently,  he  cannot  be  said  to 
have  the  qualification  adverted  to  in  the  preamble  or  the 
enacting  part  of  22  Geo.  2,  c.  46,  s.  11.     In  Slack  v.  Wil* 
kins  (a),  the  Court  of  Exchequer  held,  that  a  person  who 
had  been  regularly  admitted  and  inrolled,  but  who  was  off 
the  roll  by  reason  of  his  having  neglected  to  take  out  his 
certificate  for  two  years,  was  liable  to  the  penalties  imposed 
by  section  12  of  22  Geo.  2,  c.  46,  for  practising  as  an  attor- 
ney.   Yet  the  preamble  of  that  section  shews  that  the  object 
of  the  enactment  was  to  protect  the  public  from  the  igno- 
rance of  persons  '^  who  have  never  been  regularly  bred  to 
the  law,  and  are  ignorant  of  the   forms  and   operations 
thereof.'*     This  preamble  is  stronger  than  that  of  section  1 1. 
A  person  whose  admission  is  declared  by  act  of  parliament 
null  and  void,  can  be  in  no  better  situation  than  a  person 
who  was  never  admitted. 

Lord  Denman,  C.  J. — I  think  that  the  rule  must  be 
discharged,  because  I  am  of  opinion  that  the  case  is  not 
within  the  11  th  section  of  22  Geo.  2,  c.  46.  It  is  quite 
plain  that  the  object  of  that  and  the  previous  enactments  is 
to  prevent  persons  unqualified,  by  reason  of  want  of  skill 
and  of  character,  from  practising  as  attorneys.  The  quali- 
fication or  security  required  by  22  Geo.  2,  c.  46,  s.  11,  is, 
that  the  person  shall  have  been  examined,  sworn,  and  admits 
ted  to  act  as  an  attorney.  I  think  that  the  qualificatiam 
must  include  all  the  three  particulars,  and  that  therefore  a 
person's  having  been  examined  and  sworn  only,  is  not  suffi- 
cient, notwithstanding  that  the  word  *'  or"  is  used.  Then 
it  is  argued,  that  inasmuch  as  the  admission  and  inrolment 
of  Hodgson  were,  in  the  terms  of  37  Geo.  3,  c.  90,  s.  SI, 

(•)  1  Crompt.  &  Mees.  23. 
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*^  null  and  void/'  by  reason  of  his  having  neglected  to  take 
out  his  certificate,  he  cannot  be  said  to  be  a  person 
''  admitted  to  act  as  an  attorney,"  It  is  argued,  that  when  Rqm  and 
a  man's  admission  has  become  wholly  null  and  void,  he  is  Hodosom. 
in  the  same  situation  as  if  he  had  never  been  admitted. 
This  is  a  fair  argument  upon  the  very  words  of  the  statute; 
but  when  I  come  to  look  at  the  object  of  the  enactment, 
I  must  say  that  I  think  these  words  are  controlled.  The 
sole  object  of  37  Geo.  3,  c.  90,  is  to  secure  the  payment  of 
the  certificate  money;  and  although  the  penalty  is,  that 
where  the  attorney  neglects  for  a  whole  year  to  take  out  his 
certificate,  his  admission  shall  be  void,  yet  I  do  not  think 
that  the  enactment  can  be  so  far  imported  into  section  1 1 
of  22  Geo.  £,  c.  46,  that  we  can  say  that  this  case  comes 
within  that  section.  My  opinion  is  fortified,  not  shaken^ 
by  the  12th  clause,  upon  which  the  Court  of  Exchequer 
have  decided ;  because  in  that  section  these  words  occur, 
**  and  unless  such  person  shall  continue  so  entered  upon  the 
roll  at  the  time  of  such  his  acting  in  the  capacity  aforesaid." 
The  Court  of  Exchequer  thought  that  the  defendant  was 
liable  to  the  penalties  of  the  12th  section,  because  his  ad- 
mission and  inrolment  had  been  set  aside  by  section  3 1  of 
37  Geo.  3,  c.  90;  and  this  was  a  conclusion  which  it  was 
impossible  for  them  to  resist.  But  no  such  words  as  those 
I  have  mentioned  are  found  in  section  1 1 ;  and  I  think  that 
this  person  cannot  be  said  to  want  either  of  the  three  things 
which  are  required  by  that  section  to  make  a  qualification. 
At  the  same  time  I  am  not  prepared  to  say,  that  a  person 
who  having  once  been  examined,  sworn,  and  admitted,  is 
afterwards  struck  off  the  roll,  and  subsequently  acts  as  an 
attorney,  would  not  be  liable  to  be  proceeded  against  under 
the  general  authority  of  the  Court  over  its  officers.  On  the 
contrary,  such  person  would,  I  think,  be  liable, — as  he  affects 
to  be  an  officer  of  the  Court. 

LiTTLEDALE,  J. — The  object  of  22  Oeo.  2,  c.  46,  s.  11, 
appears  to  me  to  be  to  prevent  persons  not  having  served  a 
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clerkshipi  and  not  having  been  examined,  swoiii^  and  admit- 
ted, from  practising  as  attorneys.  Here,  the  party  did  aerte 
Ross  and  ^^  clerkship,  and  was  examined,  sworn,  and  admitted^  and 
HoDosoK.  ^gg  ^i  Qug  time,  therefore,  clearly  without  the  purview  of  ihb 
clause.  Subsequently,  however,  to  22  Geo.  £,  it  was  eoactod, 
by  37  Geo.  3,  c.  90,  that  if  an  attorney  should  neglect  for  one 
whole  year  to  take  out  his  certificate,  his  admusion  mod 
wrolment  should  be  thenceforth  null  and  void*  The  ob|cct 
of  this  enactment  was  solely  to  enforce  a  mere  matter  of  reve- 
nue; yet  still  if  it  brought  the  case  within  the  other  statute, 
we  ought  to  give  effect  to  it.  But  I  think  that  though,  the 
admission  is  declared  null  and  void,  the  party  is  not,  by  rea- 
son of  that  declaratory  provision,  made  liable  under  sect.  1 1 
of  22,  Geo,  2,  c.  46.  Besides,  the  declaration  that  the  adoiis- 
sion  shall  be  *'  null  and  void,"  is  in  some  manner  controDed 
by  the  proviso  tiiat  the  Court  shall  have  power  to  re-admit 
upon  payment  of  the  arrears  of  duty  and  a  fine. 

I  have  no  doubt,  however,  that  if  Hodgson  should  be 
found  to  have  offended,  notwithstanding  that  he  is  not  rega« 
larly  an  officer  of  the  Court,  we  ought  in  some  way  or  odier 
to  proceed  against  him(r/). 

Patteson,  J. — I  have  had  considerable  difficulty  iii 
coming  to  a  conclusion  upon  this  question,  because  it  seems 
to  me  very  difficult  to  distinguish  between  die  case  of  a 
person  who  is  struck  off  the  roll  for  misconduct,  and  one 
who  is  off  the  roll  because  he  has  neglected  for  one  whole 
year  to  lake  out  his  certificate.  It  is  not  however  necessary 
to  decide  as  to  the  case  of  a  party  struck  off  the  roll  for 
misconduct;  perhaps  that  case  may  be  distinguishablcj 
though  it  is  difficult  to  see  in  what  way.  The  qualification 
required  by  sect.  1 1  of  22  Geo.  2,  c.  46,  consists  of  ezamina* 
tion,  swearing,  and  admission.  Here,  certainly  the  party  has 
been  examined,  sworn,  and  admitted.  Afterwards,  by  virtue 
of  another  statute,  his  admission  had  become  void.     Still, 

(a)  SembUy  that  for  p.n  unautho-      an  officer  of  a  court,  would  be  a 
nted  stranger  to  assume  to  act  as      contempt  of  that  court. 
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however/  part  of  his  qualification,  as  to  ezaminatioD  and        18S6. 
swearing,  continued,  for  it  would  not  be  necessary  to  re-         . 
examine  and  re-swear  him,   upon   his  being  re-admitted     Ross  and 
under  37  Geo.  3,  c.  90.    I  do  not  think  that  this  person     ^^^^'* 
comes  within  the  purview  of  22  Geo,  2,  c.  46,  s,  11  •    But 
I  would  by  no  means  be  understood  to  say,  that  in  every 
case  of  an  attorney's  name  being  taken  off  the  roll,  we 
should  come  to  the  same  conclusion.    Where  a  party  is 
struck  off  the  roll  for  misconduct,  the  case  might  be  the 
same  as  if  all  his  qualification  was  nullified,  which  would 
make  that  case  distinguishable  (a).    And  even  if  that  section 
of  22  Geo.  2,  c.  46,  is  not  applicable,  there  are  other  sec- 
tions of  other  acts  which  would  apply  to  such  a  case* 

Coleridge,  J. — The  act  of  22  Geo.  2,  was  passed  with 
an  object  totally  different  from  that  of  37  Geo.  3.    In  this 
penal  proceeding  it  is  most  important  to  see  that  the  case  is 
within  the  intetit  of  the  act,  before  we  venture  to  proceed 
upon  it.    The  preamble  to  the  section  is  therefore  very 
material,  as  shewing  the  intent,— and  besides,  the  enacting 
part  refers  to  the  preamble  (6).     The  object  of  the  act 
appears  to  be  to  prevent  persons  who  have  never  been  exa^^ 
mined,  sworn,  and  admitted,  from  practising  as  attorneys,  to 
the  great  loss  and  prejudice  of  his  majesty^s  subjects,  and  to 
the  scandal  of  the  profession  of  the  law; — all  which  points  to 
the  want  of  that  sanction  which  is  given  by  the  exambatioii 
by  a  judge,  and  the  swearing  and  admission  of  the  party. 
It  points  rather  to  qualification  de  facto.    Looking  at  the 
preamble  and  enactment,  it  is  too  much  to  say,  that  because 
the  party  has  forfeited  for  a  time  the  privilege  of  practising 
as  an  attorney,  he  is  become  a  person  unqualified  within  the 
tneauing  of  22  Geo.  2.    The  words  **  null  and  void,''  oc- 
curring in  37  Geo.  3,  must  be  taken  with  some  qualification ; 

(o)  In  this  vitw  of  the  case,  it  nation  &c.  as  upon  his  original 

would  rather  seem  that  if  an  attor-  admission, 

ney  struck  off  the  rolls  for  miscon-  (6)  Vide  Bennett  v.  Daniely  10 

ducc  were  afterwards  readmitted,  Bam.  k  Cressw.  500,  and  5  Maim, 

he  must  undergo  the  same  exami-  &  Ryl.  444. 
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1835.        for  the  party  may  be  readmitted  merely  upon   payment  of 

^^^y^^      the  arrears  of  duty,  and  a  fine,  which,   accordiDg  to  die 

Ross  and      practice  of  the  Courts,  is  generally  little  more  than  nominaL 

Hodgson,     ^ff^  should  be  going  too  far  to  say,  that  because  the  party 

is  within  the  section  of  37  Geo.  3,  he  is  also  within  tbii 

highly  penal  statute,  passed  with  a  different  intent. 

Rule  discharged  without  coita. 


Spencer  v.  Parry. 
1.  Anofferofa  JDEBT  for  money  paid,  for  money  had  and  received,  and 

cognovit  after  ,       ^ii  •    i   ■  • 

action  brought,  ^^  ^"  account  stated.     Flea:  nunquam  mdebitatus. 

will  not  sup-         On  the  trial  before  Patteson,  J.,  at  the  sittings  for  Mid- 
port  a  count        ,1  .     rr»  •    •  • 

upon  an  ac-  diesex,  in  Trinity  term  last,  the  following  facts  appeared : 
count^tated.  rpj^^  defendant  occupied,  as  tenant  to  the  plaintiff,  a 
cal  act,  the  house  in  St.  Giles's,  Middlesex,  and  had,  by  a  written  agree- 
the  receiver  of  °*^"t»  contracted  to  pay  the  rent,  clear  of  all  deductions 
the  rents,  and  for  the  land-tax,  assessed  and  other  taxes,  and  parochial 
is  rendered  lia-  I'ates.  By  a  local  act  of  parliament,  the  landlord  of  houses, 
ble  to  pay  the    ^nj  j|,g  receiver  of  the  rents  of  the  houses,  in  the  parish  of 

poor-rates.  .  .  ■ 

B}' a  written  St.  Giles,   are    severally  liable  to   pay  the  poor-rates  (a). 

!f*^Th™^enant  '^^^  defendant  occupied   the   house  for  some  time,  and 

agreed  with  then  quitted  it,  leaving  unpaid  2/.    \9,s.6d,  land-tax,  and 

lord  to  pay  ^^'  17s.  6d.  poor-rates.     The  receiver  of  the  plaintiff's  rents 

^^®  !i®"' ^^^^'"    was  distrained  upon  for  the  poor-rates,  and  a  new  tenant 

of  all  rates  and 

taxes.    After    of  the  house  was  compelled  to   pay  the  laud-tax.     The 

occupying  the    plaintiff  repaid  these  sums  to  the  parties  who  had  respec- 
premises  tor       \  ^    *^  *  ,    "^ 

some  time,  A    tively  paid  them,  and  commenced  the  present  action  to 
leaviug  poor-'    enforce  the  repayment  of  those  sums  to  him.     After  the 

rates  and  commencement  of  the  action,  the  defendant  offered  to  give 

land-tax  un- 
paid.   The        a  cognovit. 

receiver  of 

the  rents  was         (a)  For  the  provisions  of  this  act,  see  Rex  v.  Hall  and  Dyer,  Esqrs. 

compelled  to      ante,  546. 

pay  the  rates, 

and  the  succeeding  tenant  the  land-tax;  virhich  rates  and  land-tax  were  repaid  to  them 

by  B. : — Held,  that  B.'s  remedy  was  on  the  special  agreement,  and  that  he  could  not 

recover  these  sums  from  A,  as  money  paid  to  A*b  use. 
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It  was  contended,  on  the  part  of  the  defendant,  that  the 
action  should  have  been  assumpsit  on  the  special  contract 
The  learned  judge  intimated  that  he  should  nonsuit  the 
plaintiff,  giving  him  leave  to  move  to  enter  a  verdict  for  the 
sum  claimed.  It  was  objected,  on  the  part  of  the  plain- 
tiff, that  the  offer  of  a  cognovit  was  sufficient  to  support  a 
verdict  on  the  count  upon  an  account  stated.  The  learned 
judge  being  of  a  different  opinion,  nonsuited  the  plaintiff. 

In  Trinity  term  Hutchinson  applied  to  the  Court  for 
a  rule  nisi  to  enter  a  verdict,  or  for  a  new  trial,  on  two 
grounds;  first,  that  the  offer  of  a  cognovit,  after  action 
brought,  was  sufficient  to  sustain  a  verdict  on  an  account 
stated ;  and  secondly,  that  the  remainder  of  the  evidence 
entitled  the  plaintiff  to  sustain  the  action  on  the  common 
counts  for  money  paid  &c.;  and  for  this  he  cited  Exallv. 
Partridge  (a),  Brown  v.  Hodgson^b),  and  Dawson  v.  Lin^ 
ton  (c).  The  Court  refused  the  rule  on  the  first  ground, 
and  granted  it  on  the  second.     Against  this  rule, 

Alexander  now  shewed  cause.  The  cases  on  this  sub- 
ject are  collected  in  Williamson  v.  Henley  (d),  and  establish 
the  rule  that  a  plaintiff  cannot  recover  upon  a  count  for 
money  paid,  where  there  is  a  subsisting  contract  between 
the  parties,  and  where  the  defendant  is  not  primarily  liable. 
In  Cooke  v.  Munstone  (e),  there  was  a  count  on  a  special 
agreement,  and  a  count  for  money  had  and  received.  The 
defendant  had  contracted  to  supply  the  plaintiff  with  a 
quantity  of  soil  or  breeze,  and  plaintiff  had  paid  a  sum  of 
money  to  the  defendant  as  earnest  of  the  bargain.  At  the 
trial,  the  plaintiff  failed  in  proving  the  agreement,  as  stated 
in  the  first  count,  which  it  appeared  was  a  subsisting  con- 
tract between  the  parties,  and  it  was  held  that  he  could  not 
recover; — not  on  the  first  count,  by  reason  of  a  variance, — 
nor  on  the  general  count,  because  the  original  contract  was  in 

(a)  8  T.  R.  308.  {d)  6  Bingh.  999;  3  Moore  & 

(6)  4  Taunt.  189;  iii/ra,  772,  6.  Payne,  731;  in/ra,  774. 

(c)  5  Bam.  &  Alders.  521:  tn-  (e)  1  N.  R.  851. 
>a,  773,  776. 
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force.  In  Lightfoot  v.  Creed  (a),  the  defendant  cootfaded 
to  transfer  to  the  plaintiff,  on  a  certain  daj,  a  certain  amooat 
of  stock,  but  failed  in  so  doing.  Upon  tbia  the  plaintiff 
purchased  the  amount  of  stock  agreed  to  be  transferred, 
and  brought  his  action  for  the  consequent  loss,  dedariBg 
on  a  count  for  money  paid.  The  Court  held  that  such 
count  was  not  maintainable,  and  that  the  plaintiff  shoidd 
have  declared  specially.  Child  v.  Morley  {b)  is  a  similar 
case.  Exall  v.  Partridge  {c).  Brown  v.  Hodgson  (c),  and 
Dawson  v.  Linion  (c)«  are  all  distinguishable  from  the  pre- 
sent case.  In  Exall  v.  Partridge,  the  goods  of  a  stranger 
on  the  premises  of  another  were  distrained  by  the  landlonl 
for  rent  in  arrear,  and  the  stranger  was  obliged,  to  pay  the 
rent  in  order  to  redeem  them.  It  was  held  that  the  stranger 
might  maintain  assumpsit  against  the  original  lesaees^for 
money  paid  to  their  use,  inasmuch  as  they  were  bmmd  by 
their  covenant  to  pay  the  rent  to  the  landlord,  and  that  it 
made  no  difference  that  some  of  them  had,  to  the  know«* 
ledge  of  the  plaintiff,  and  previously  to  his  placing  bis 
goods  on  the  premises,  assigned  ((2)  their  interest  to  one  of 
their  co-lessees,  who  was  in  the  exclusive  possession  at  the 
time.  The  distinction  between  that  and  the  present  case 
is,  that  there  the  defendants  were  primarily  liable,  and  the 
money  paid  by  the  plaintiff  discharged  them  from  such 
legal  liability;  whilst  here,  either  the  landlord  or  the  receiver 
is  primarily  liable,  and  not  the  defendant.  He  is  liable 
only  under  the  agreement,  and  that  has  not  been  declared 
upon.  In  Brown  v.  Hodgson,  a  carrier,  by  mistake,  de- 
livered to  £•  goods  sold  and  consigned  to  C.  JB.  appro- 
priated the  goods,  and  the  carrier,  on  demand,  paid  C.  their 
value.  It  was  held,  that  the  carrier  might  recover  the 
money  paid  by  him,  from  B.,  as  money  paid  to  his  use. 
There  B,  was  primarily  liable  to  C.  for  the  wrongful  coti- 
Version  of  his  goods,  and  the  carrier,  by  paying  their  value, 


(ii)  8  Taunt.  268. 

(6)  8  T.  R.  610. 

(c)  SuprH  71 1,  infrU  776. 


(</)  Such  an  assignmeDt  would 
enure  as  a  release,  and  would  be  ne- 
cessarily so  described  in  pleading. 
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discharged  B.  from   such   liability.     Here^  howeveri  the        18S5. 
plaintiff,  by  paying  the  rates  and  taxes,  did  not  discharge      ^-^"v-*^ 
the  defendant  from  any  liability  other  than  what  the  agree-  ^, 

ment  imposed,  and  that  was  not  declared  upon.  In  Danh  Pa.b&t. 
son  V.  Lint(m(a),  a  local  drainage  tax  act  charged  with  the 
payment  of  the  tax  those  tenants  in  whose  time  it  accrued 
due,  and  enabled  them  to  deduct  it  out  of  the  rents  payable 
to  their  landlord.  It  also  provided,  that  in  case  of  neglect 
to  pay,  the  tax  might  be  levied  by  distress  on  the  goods 
which  should  be  found  on  the  premises.  An  outgoing 
tenant  paid  his  rent  in  full,  but  left  property  on  the  premises, 
which  was  distreined  for  the  tax  accruing  due  during  his 
tenancy,  and  he  was  obliged  to  pay  it  in  order  to  redeem 
them.  It  was  held  that  he  might  recover  the  amount  in 
an  action  against  his  landlord,  for  money  paid.  There,  the 
act,  although  seemingly  imposing  the  liability  on  the  tenant, 
really  imposes  it  on  the  landlord,  for  his  rent  is  to  be  the 
fund  ultimately  chargeable.  He  might  well  therefore  be 
sued  as  for  money  paid  to  his  use.  But,  in  the  present 
case,  unless  founded  on  the  special  agreement,  there  is 
nothing  to  shew  the  liability  of  the  tenant,  and  the  declara- 
tion is  silent  as  to  such  agreement.  There  is,  consequently, 
a  clear  distinction  between  the  three  cases  cited,  on  moving 
the  rule,  and  the  present  case,  which  falls  therefore  within 
the  principle  first  laid  down,  and  that  principle  negatives 
the  liability  of  the  defendant  under  the  present  form  of 
declaration. 

Sir  W,  Follett,  A.  6,,  in  support  of  the  rule.  All  that 
is  necessary  to  support  this  action  is,  that  as  between  the 
plaintiff  and  defendant,  the  defendant  be  bound  to  pay  the 
money  which  has  been  already  paid  by  the  plaintiff.  If  the 
plaintiff  has  been  compelled  to  pay  the  money,  he  may  re- 
cover the  money  he  has  paid  on  this  form  of  action.  This 
is  the  distinction  which  runs  through  all  the  cases.  It  is 
not  disputed  that,  as  between  the  plaintiff  and  defendant, 

(a)  SuprH  771,  tn/rd  776. 


CA8£S  IN  THE  KINO  S  BENCH,  ' 

the  latter  was  bound  to  pajr.    In  fVitiianuen  v.  Senl^da), 
the  declaration  slated  that  the  plaintiff,  at  the  requeat  of  ike 
defendant,  and  upon  the  defendant's  undertaluDg  to  ind^^ 
aify  him,  defended  an  action  brought  to  recover  money  ii 
which  the  defendant  claimed  an  interest, — that  judgmeDt 
was  given  agaiast  the  plaintiff  for  42/., — aod  that  he  wai 
iinpriaoned,  and  paid  the  money  under  a  ca.  sa.     It  wai 
held  that  the  plaintiff  might  recover  upon  this  coont,  or 
even  on  a  coutU  for  money  paid  to  the   defendan^t  utt. 
[Pattaon,  J.  There  the  action  was  defended  at  the  apedal 
request  of  the  defendant,     I  said  at  the  trial,  either  that  the 
defendant  must  be  primarUy  liable  to  pa;  the  money  sought 
to  be  recovered  from  him,  or  that  there  must  be  an  txfna 
request,  on  the  part  of  Ihe  defendant,  to  pay  the  mon^.] 
In  Williamson  v.  Heidey  there  was  a  spedal  couo^  but  k 
was  said  by  Tindal,  C.  J.,  in  delivering  ibe  judgment  of  the 
Court,  that  the  plaintiff  could  have  recovered  on  the  count 
for  money  paid.     [^Pati€»oa,  3.  That  portion  of  the  judg- 
ment was  extra-judicial.]     Not  precisely  so,  as  there  wai 
an  argument  whether  there  was  evidence  sufficient  to  iU|K 
port  the  special  count.     The  Court  was  of  opinion  that 
there  was  sufficient  evidence,  but  that  supposing  that  had 
not  been  the  case,  the  action  was  maintainable  on  the  com- 
mon count,     Lightfoot  v.   Creed   is  inapplicable.     Here, 
the  plaintiff  was  compelled  to  pay,  and  was  thereby  autho- 
rized to  pay.    The  cases  have  established  this, — that  if  a 
plaintiff  be  campelled  to  pay,  it  is  equivalent  to  an  erpreit 
request.    Tiie  plaintiff  here  did  not  voluntarily  interpose, 
but  was  compelled  to  pay  the  money.    The  legal  compul- 
sion existing,  the  law  will  raise  an  implied  agreement  to 
repay  the  plaintiff.     It  was  the  default  of  the   defendant 
which  made  it  compulsory  on  the  plaintiff  to  pay  the  money. 
If  the  circumstances  are  sufficient  to  imply  an  authorilj, 
the  action  is  maintainable.     In  no  case  is  it  laid  down  that 
the  defendant   must  be  primarily   liable,      [Patleson,  3. 
Here,  but  for  the  agreement,  Ihe  ^/ainfi^  would  have  been 
(«)  Suprd,7rt. 
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primarily/  and  ultimately  liable.  None  of  the  cases  appear  1835. 
to  approach  this  question.]  Exall  v.  Partridge^  and  Child 
V.  Morley,  are  authorities  for  the  plaintiflf.  Dawson  v.  Lin- 
ton is  exactly  in  point.  The  only  difference  between  that 
case  and  the  present  is,  that  in  the  former  the  liability  arises 
from  a  local  act  of  parliament;  in  the  latter,  it  arises  upon 
an  agreement  between  the  parties.  Brown  v.  Hodgson  is 
stronger  than  the  present  case.  There,  the  carrier  had 
been  guilty  of  negligence^  yet  he  was  allowed  to  maintain 
an  action  for  money  bad  and  received,  to  recover  money 
which  he  had  paid,  and  which  he  might  have  been  legally 
compelled  to  pay.  [Patteson,  J.  Under  this  act  of  parlia- 
mentf  the  defendant  was  not  liable  to  pay.  By  the  land- 
tax  acts,  a  tenant  who  pays  that  tax  has  a  right  of  action 
against  the  landlord,  who  is  therefore  generally  the  person 
ultimately  responsible  for  the  payment.  Coleridge^  J.  In 
Schlencker  v.  Moxsy{a),  a  lessee  underlet  part  of  the 
demised  premises  by  deed,  and  the  original  landlord  dis- 
treined  for  rent  in  arrear  upon  the  under-tenant.  It  was 
held  that  assumpsit  would  not  lie  by  the  latter  against  his 
lessor,  upon  an  implied  promise  to  indemnify  him  against 
the  rent  payable  to  the  superior  landlord,  the  remedy  being 
expressly  provided  by  another  mode  of  proceeding.] 

Cur.  adv.  vult. 

Sir  W.  Follett  referred  the  Court  to  CMtty  on  Plead- 
ing (jb),  Fisher  v.  Fallows  (c),  and  Carter  v.  Carter  {d). 

Lord  Denman,  C.  J.,  on  a  subsequent  day  in  this  term, 
delivered  the  judgment  of  the  Court,  as  follows : 

The  plaintiff  had,  by  a  written  agreement,  demised  a 
house  to  the  defendant,  at  a  certain  rent,  clear  of  land-tax 
and  of  all  parochial  taxes.    The  defendant  quitted  the  pre- 

(a)  5  Dowl.&Ryl.  747;  3  Bam.         (c)  5  £sp.  N.  P.  C.  171. 
&Cr6S8w.  789.  (<Q  5  Bingh.  406;  2  Moore  8s 

(b)  5tb  editioo,  vol.  i.  p.  384.         Payne,  732. 
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mises  at  the  end  of  his  year,  having  paid  his  rent,  bat 
leaving  the  land-tax  and  rates  unpaid.  The  plaintiff  relet 
the  house.  The  new  tenant  was  obliged  to  pay  the  land- 
tax,  and  the  plaintiff's  agent,  under  a  local  act  of  paiiia- 
ment,  was  distreined  upon  for  the  rates,  and  paid  them. 
Both  these  sums  were  repaid  to  the  parties  by  the  plaintiff. 

This  action  was  brought  to  recover  the  amount  of  the 
land-tax  and  rates,  as  money  paid  to  the  defendant's  use. 
It  was  objected  at  the  trial  that  the  form  of  action  was 
misconceived,  and  that  the  defendant,  though  liable  on  his 
agreement  to  pay  the  whole  amount  of  the  rent,  including 
the  rates,  could  not  be  charged  with  this  money  as  paid  to 
his  use.  My  brother  Patteson,  being  of  this  opinion,  di- 
rected a  nonsuit,  which  we  think  right. 

The  only  doubt  we  felt  in  the  course  of  the  argument, 
arose  from  the  cases  of  Brown  v.  Hodgson  and  Dawson  v. 
Linton,  which  seemed  nearly  to  resemble  the  present.  In 
the  former  of  those  cases,  a  carrier,  having  by  mistake  deli- 
vered il.'s  goods  to  £.,  who  made  them  his  own,  paid  A.  the 
price,  and  was  afterwards  allowed  to  recover  it  from  B.,  as 
money  paid  to  his  use.  But  this  was  in  fact  money  paid 
to  BJs  use,  for  it  was  paid  in  discharge  of  his  debt  to  A. 
And  it  may  be  fairly  said  to  have  been  paid  at  his  instance, 
because  he  knew  that  the  plaintiff's  mistake  in  delivering 
goods  to  him,  made  the  plaintiff  liable  to  pay  the  price  to 
the  true  owner.  His  so  receiving  the  goods  may  be  con- 
sidered as  equivalent  to  saying,  ^'  If  you  pay  A.  (as  you  may 
be  compelled  to  do)  for  the  goods,  I  will  reimburse  you." 
In  the  case  before  us,  the  defendant  was  not  liable  to  pay 
the  money  to  any  one  but  the  plaintiff,  and  his  liability  to 
pay  the  plaintiff  was  by  virtue  of  the  agreement. 

In  Dawson  v.  Linton,  goods  of  the  plaintiff,  an  outgoing 
tenant,  left  by  him  on  his  farm,  were  distreined  upon  for  a 
tax  made  payable  by  the  tenant,  but  which  the  local  act 
gave  him  power  to  deduct  from  his  rent.  The  plaintiff  paid 
the  tax  to  redeem  his  goods,  and  the  Court  thought  that  it 
was  money  paid  to  the  landlord's  use,  because  the  landlord 
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was  ultimately  liable.  The  defence  was,  that  the  money  1885. 
was  paid  to  the  use  of  the  tenant  for  the  time  being,  who 
was  primarily  liable.  But  here  the  plaintiff's  payment  re- 
lieved the  defendant  from  no  liability^  but  what  arose  from 
the  contract  between  them.  The  tax  remained  due  by  his 
default,  which  would  give  a  remedy  on  the  agreement;  but 
the  amount  was  paid  to  persons  who  had  no  claim  upon 
him,  and  therefore  it  was  not  paid  for  his  use. 

Rule  discharged, 


SoADY  V.  Wilson, 

Trespass  by  the  clerk  of  the  minutes  to  the  commis^  All  persons 
sioners  for  auditing  the  public  accounts,  against  a  bailiff  to  tj  derives ?Dy 
the  commissioners  of  sewers  for  the  city  and  liberty  of  ;d^«njage 

_    .  from  the  worki 

Westmmster,  and  part  of  the  county  of  Middlesex,  for  ofthecommis^ 
taking  and  distreining  a  table.     Plea:  the  general  issue.       ^^n^m^fh^^' 

The  case  was  not  brought  to  trial,  but  after  issue  joined,  assessed  to  the 
the  parties,  by  consent  and  by  order  of  Littledale,  J.,  stated  re^a  of  that 
the  following  case,  for  the  opinion  of  this  Court,  and  agreed  property, 
that  a  judgment  should  be  entered  for  the  plaintiff  or  for  the  ty  drained  by  * 
defendant,  by  confession  or  by  nolle  prosequi,  immediately  ^^?^  ^°4 
after  the  decision  of  the  case,  or  otherwise,  as  the  Court  naHy  made 
might  think  fit.  '^^lll 

The  office  of  the  commissioners  for  auditing  public  persons  inde- 
accounts  is  in  the  eastern  wing  of  Somerset  House,  which  ^mmissioners 
is  in  the  parish  of  Saint  Mary-le-Strand,  in  the  city  and  ^J  sewers,  and 

denviog  no 
immediaie 
benefit  from  the  works  of  such  commissioners,  may  be  assessed  by  reason  of  the  general 
benefit  and  advantage  resulting  from  such  property  becoming  thereby  accessible,  and  of 
its  approaching  and  nei^bouring  public  ways  being  properly  drained  and  cleansed. 

Held,  tliat  apartments  in  Somerset  House,  appropnated  to  the  office  of  the  commis- 
sioners for  auditing  the  public  accounts,  are  ratable  by  the  commisMoners  of  sewers 
for  the  city  and  liberty  of  Westminster,  and  parts  of  Middlesex,  although  Somerset 
House  is  declared  by  act  of  parhament  to  be  vested  in  the  crown,  free  from  all  incum- 
brances, for  the  purpose  of  establishing  within  the  same  that  amo>ngst  other  public  offices. 
By  53  Geo,  3,  c.  xlviii.  s.  7,  all  persons  are  liable  to  be  rated  to  the  sewers-rate,  as 
occupiers  of  premises  ratable  thereto,  who  are  de  facto  rated  in  respect  of  such  premises 
to  the  poor-races  of  the  parishes  to  which  that  act  applies. 
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liberty  of  Westminster,  and  in  the  distriol  of  tbci 
division  of  the  Westminster  Sewers. 

By  15  Geo.  3,  c.  33,  s.  16,  Somerset  House^  with  all  its 
rights,  members,  8cc.  was  declared  to  be  vested  to  His 
Majesty,  His  heirs  and  succes^orsy^/raeyroin  all  mcuminmem 
whatever,  for  the  purpose  of  erecting  and  eatebtisbiilg  viAv 
the  same  (amongst  other  public  offices  in  the  smd  Ml  emi* 
merated)  the  office  of  auditors  of  the  impreU. 

By  25  Geo.  3^  c.  59,,  the  office  of  auditors  of  the  imprest 
was  determined,  and  the  office  of  the  commissioners  for 
auditing  the  public  accounts  was  established  in  its  place. 
The  plaintiff  is  the  principal  clerk  to  the  commissioners  m 
that  office. 

Neither  the  commissioners  for  auditing  the  public  wfir 
counts,  nor  the  plaintiff,  reside  in  the  audit  cffice,  wxth 
there  any  room  or  place  in  the  said  office  fitted  up  for  Ike 
purpose  of  residing  or  dwelling  therein.  The  attendance 
of  the  commissioners  and  of  the  plaintiff  at  such  office,  is 
only  from  ten  o'clock  to  four,  for  the  purpose  of  duNJiaifhig 
the  duties  of  their  respective  offices.  The  persons  who 
sleep  on  the  premises  appropriated  to  the  office  of  the  said 
commissioners,  are  the  office-keeper  and  one  of  the  mes* 
sengers  attached  to  the  office,  who  inhabit  three  sitting- 
rooms,  five  bed-rooms,  two  kitchens  and  offices,  two  pan* 
tries^  a  small  passage-room,  a  beer-cellar,  and  a  wash-house. 
The  commissioners,  the  plaintiff,  and  the  messenger,  are 
paid  by  salaries ;  but  no  deduction  is  made  from  the  salary 
of  the  commissioners  or  of  the  plaintiff,  in  respect  of  the 
use  made  by  them  of  the  said  office,  nor  from  the  salary  al 
the  said  messenger  in  respect  of  his  sleeping  thereio. 
The  case  then  set  out  the  statute  of  sewers,  23  fl^.  8^ 
c.  5,  s.  3  and  s.  9  {a),  and  the  statute  3  &  4  Edw.  6^  c.  8(&). 


I 


(a)  The  statute  of  sewers,  (SS 
Hen,  8,  c.  5,)  reciting  '<  that  great 
damages  and  losses  have  happened 
in  divers  parts  of  the  realm,  as  well 
bj^  reason  of  the  outrageous  flow- 


ing, surges,  and  course  of  thai 
and  upon  marsh-grouods  Ac. 
tofore  won  and  made  profitable,  ai 
also  by  occasion  of  laudnffatan 
and  other  outrageous  spiingj^ia  and 
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Under  Somerset  House  there  are  drains  and  sewers, 
originally  made  by  the  authority  of  His  Majest/s  Board  rf 
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upoD  mtadowsi  paBturet,  and  othsr 
low  grounds,  adjoining  to  rivers, 
floods,  and  other  watercourses,  and 
over  that  by  and  through  mills, 
mill-dams,  wears,  fish-garths,  ke« 
delis,  gores,gote8,floodgates,  locks, 
and  other  impediments  in  and  upon 
the  same  rivers  and  watercourses," 
authorizes  (sect.  1)  the  directing 
of  commissions  of  sewers  in  all 
parts  of  the  kingdom,  from  time 
to  time,  where  and  when  need  shall 
require,    according  to   the    form 
given  in  sect.  3  of  the  act.    Com- 
missioners are  to  be  assigned  to 
be  justices  to  survey  the  walls, 
streams,  ditches,  banks,  gutters, 
ssweri,    gotes,    calcies,    bridges, 
trenebes,  mills,  mill-dams,  flood* 
gatet,  ponds,  locks,  hebbing-wears, 
and  other  impediments,  lets,  and 
annoyances,  and  the  same  to  cause 
to  be  made,  corrected,  repaired, 
amended,  pat  down,  or  reformed, 
as  the  case  shall  require,  at  their 
discretions; — and  also  to  depute 
and  assign  keepers,  bailifis,  sur- 
v%yonf  collectors,  eipenditors,  and 
other  officers,  for  the  safety,  con- 
servation, reparation,  reformation, 
and  making  of  the  premises,  and 
t6  hear  the  account  of  the  col- 
lectors and  other  ministers  of  and 
for  the  receipt,  and  laying  out 
of  the  money  that  shall  be  levied 
and  paid  in  and  about  the  making 
fte.  of  the  said  sewers  &e.,  to 
distrain  for  the  arrearages  of  every 
such  colleetion,  tax  and  essesf,  as 
often    as  shall   be  expedient,  or 
otherwise  to  punish  the  debtors  and 
detainers  of  the  same  by  fines  &c." 


Sect  9  providesi  *'  that  thasama 
laws,  ordinances,  and  decrees,  to 
be  made  and  ordained  bv  the  said 
commissioners,  or  six  of  Ihem,  by 
authority  of  the  said  commission^ 
shall  bind  as  well  the  landt,  itne* 
mefUt,  and  hereditamenti  of  the 
kirigf  our  sovereign  lord,  as  all  and 
every  other  person  and  persons,  and 
their  heirs,  for  such  their  interest 
as  they  shall  fortune  to  have  or 
may  have  in  any  lands,  tenements, 
or  hereditaments,  or  other  canud 
profU,  adnantage^  or  eommodiijh 
whatsoever  they  &9,  mhereumio  the 
said  lams,  ordinances  and  deerees 
shall  in  anywise  extend,  aocording 
to  the  true  purport,  meaning,  and 
intent  of  the  same  laws.** 

(h)  And  by  3  fr  4  Edm,  6,  c  8, 
it  is  enacted,  that  the  act  of  SS 
Hen,  8  shall  continue  in  force,  to 
be  observed  and  kept  for  ever,  in 
such  manner  and  form  as  shall 
and  may  stand  with  the  sequel  and 
additions  thereinafter  mendoned. 
Sect.  3  enacu,  **  that  all  sums 
of  money  thersafter  to  be  rated 
and  taxed  by  virtue  of  such  com^ 
mission  of  sewers,  upon  any  of  the 
lands,  tenements,  or  hereditaments 
of  the  king,  his  heirs  or  successors^ 
for  any  manner  of  thing  or  things 
concerning  the  articles  of  the  said 
commission  of  sewers,  shall  ha 
gathered  and  levied  by  distress  or 
otherwise,  in  like  manner  and  form 
as  shall  or  may  be  done  in  the 
lauds  &o.   of  any  other  person. 
And  that  all  bills  of  acquittance^ 
signed  with  the  hand  or  hands  of 
such  collector  or  receiver  as  shall 
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Works,  atidat  the  pubiic  expenie,  which  drain*  and  ioi 
are>stil]  under  the  management  and  control  of  Um'I 
Board,  and  are  cleansed,  repaired,  and  maintained  at 
public  expense.  The  drains  and  lewera  under-  the  I 
wing  of  Somerset  House  communicate  with  the  ab 
drains  nod  sewers,  and  form  part  thereof,  and  are  vM 
the  city  of  London,  and  fall  into  the  River  Tbuoea. . 
The  case  then  set  oat  the  3  Jac.  1,  c.  14(a),  aitd 
2  Will.  Ss  Mary,  sees.  2.  c.  8,  s.  14  (6). 


ha*e  the  collection  ibereori  bj  tlw 
appointment  or  the  taid  commis- 
lioDen,  or  six  of  them,  shall  ba  at 
well  a  lufiktent  disdiai^  to  the 
tenant*,  laniKr^  and  occU|Hen  of 
the  same  grouadl,  »d  to  be  charged 
for  the  laid  luin  wherewith  their 
groandt  ihall  bs  *o  chared,  ai 
alto  snfGcieDt  warrant  to  all  and 
every  the  receiien,  auditon,  and 
other  whatwMVar  officer  or  offlcen 
of  ourtald  sovereign  lord  the  king, 
his  heirs  and  suceesson,  for  the 
allowance  to  soch  tenant,  fanner, 
or  occupier,  for  the  same." 

(a)  Whereby  it  is  enacted, 
(sect.  S,)  '■  that  the  walls,  ditches, 
banks,  gutters,  sewer*,  gotes,  cau- 
Mjs,  bridges,  streams  and  water- 
courses,  within  the  limits  of  two 
miles  of  and  from  the  citj  of  Loo- 
don,  which  waters  have  theircoutse 
and  fall  Into  the  river  of  Thame*, 
shall  from  heoceforth  be,  to  all 
intents,  constructions  and  pur- 
poses, as  fully  subject  to  the  com- 
ini*Bion  of  sewers,  and  to  all  the 
Btatutei  made  for  lewers,  and  to 
nil  penalties  in  the  snme  statutes, 
eod  in  every  of  them  contained,  hs 
if  the  same  places  near  to  the  said 
city  of  London  had  been  particu- 
larly named  in  the  said  statute  of 
sewers,  or  that  therein  the  water 


had  ebb«d  and  flowed,  and  dm 
fi«e  pass^fe  with  boaU  aod  bai: 
to  tho  sea  had  beea  beratcf 

(()  Wberabr  it  w  mm 
"  that  all  new  fcwen  at  aqj  U 
since  19  Car.  3.  made  in  aaj 
the  said  parisbea,  ((rhhin  iha  e 
and  liberty  of  Westaunnr,  a 
certain  other,,  paridm,)  skalt. 
henceforth  labject  to  the  eoma 
uon  of  seweia,  and  to  the  k 
and  stalutei  raade  Tor  tewen, 
fully  to  all  iotenta  and  porpo) 
as  if  such  sewers,  tiffJci  ami  mbI 
liad  been  expressly  ineDtioDMl 
the  said  statutes  of  sewers,  to 
under  the  survey  of  the  aud  ea 
miisioncre;  and  the  conuiuiaiioii 
of  sewers  for  the  time  bcti^wid 
the  limits  of  tbeir  respecd*e  co 
mission,  shall  hate  power  and  i 
thority,  by  viitue  of  tbis  act, 
alter,  amend,  cleanse,  aod  so 
such  new  sewers,  ilnkt  and  vtm 
and  to  order  aod  direct  the  m»y 
of  any  other  new  multi  and  sem 
and  to  cut  into  anj.  drain  ot  se* 
already  made,  aod  to  alter  ■ 
tnke  away  any  nuisance*  in  I 
same,  and  to  niter  or  take  aa 
any  cross  gutter  or  chanoeb  ia 
or  any  of  tlie  street*  or  laoes  in  I 
parishes  aforesaid." 
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By  47  Geo.  3,  sess.  1,  c.  vii.  after  reciting  the  above  acts 
of  James  and  1  &  S  Will.  ^  Mary,  it  is  enacted,  "  that  all 
sewers,  westof  the  city  of  London,  extending  to  and  includ- 
ing a  certain  watercourse,  part  of  which  divides  the  parishes 
of  Chelsea  and  Fulham,  and  including  the  several  parishes 
within  the  city  and  liberty  of  Westminster,  and  the  precincts 
of  the  same^  west  of  and  extending  to  Temple  Bar,  and 
also  including  certain  other  parishes  out  of  the  city  and 
liberty  of  Westminster,  and  all  sewers  and  drains  communi- 
cating with  the  same  watercourses^  or  with  any  of  the 
ancient  sewers  comprised  within  the  limits  prescribed  by 
the  act  of  3  Jac,  1,  or  with  any  of  the  sewers  mentioned 
or  comprised  in  the  said  act  of  2  TT.  4r  M.»  which  sewers 
%ixA  waters  have  their  course  and    fall    into   the   River 
Thames,  shall  from  henceforth  be,  to  all  intents,  construc- 
tions and  purposes,  as  fully  subject  to  the  commission  of 
•ewers  for  the  city  and  liberty  of  Westminster,  and  part 
of  the  county  of  Middlesex^  and  to  all  the  statutes  made 
for  sewers^  and  to  all  penalties  and  provisions  in  the  same 
statutes,  and  in  every  of  them  contained;  and  that  the  same 
commissioners  and  their  officers,  and  all  persons  actmg  by 
their  authority,  shall  have  the  same  powers^  authorities, 
iremedies,  jurisdiction^  Sec.,  as  if  the  said  several  parishes 
bad  been  particularly  named  and  described  iu  the  several 
statutes  of  sewers,  or  that  therein  the  water  had  ebbed  and 
flowed,  and  therein  free  passage  with  boats  and  barges  to 
the  sea  had  been  theretofore  used." 

There  is  a  common  sewer  running  through  the  square  at 
Somerset  House  and  running  under  Somerset  House,  which 
Was  made  and  is  cleansed,  repaired  and  maintained^  by  the 
commissioners  of  sewers  for  the  city  and  liberty  of  West- 
minster ;  but  the  drains  and  sewers  under  the  eastern  tffing 
aforesaid  do  not  communicate  therewith^  nor  do  any  of  the 
drains  and  sewers  stated  above  to  have  been  made^  and  to 
be  still  cleansed,  repaired  and  maintained  by,  and  to  be 
under  the  management  and  control  of^His  Majesty's  Board 
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of  Wwka,  BO  that  tbe  building*  of  Somenet  HeWM  40m 
*»  mmediaU  ienefit  from  tie  <atcf  tfroin  or  jomt  iif/ki 
eommiiaotun  nf  uwen,  except  iht  gmerai  iatafit  aW  0^ 
WiuM.  wMtoge  o/*  6eut£  acctuibU,  and  of  iu  i^proacitt  <amd  mti^ 
bQum^  pMk  uwy»  £eu^  properly  drained  amd  o/wwuiifl 

11t«  office  of  tbe  comuusaioDera  for  aiMUti^  pwUif 
kocouoM  has  not  heretofore  been  rated  to  aay  aMvera-nMs 
aor  hu  nor  faave  any  person  or  persons,  till  tb«  rate  1mi» 
inafter  meutioned,  bees  rated  in  respect  li«(«of. 

Tke  coBimiseioDers  of  sewers  made  a  rate  in  wbicb  tbt 
platntiff  is  rated,  in  respect  of  the  audit  office,  io  th«  aas^ 
ral  eumt  of  11/,  lit.  ^.  and  9i,  12a.,  upoa  a  reatal  «f 
463/.  and  104/. 

By  M,  Geo.  S,  c.  xlviii.  s.  7,  after  reciting  that  great  diffi> 
oal^  had  eiisen  to  the  commissiooers  of  sewers  for  the  livB 
aforesaid,  in  laying  an  equal  rate  from  time  to  tine  tifNa 
tbe  several  inhabitants  within  the  limitB  of  the  eaid  coaunifr 
ooners,  occasioned  by  their  not  being  anthoriaed,  under  «f 
of  the  statutes  now  in  force  concerning  sewera,  (e  call  Im 
and  inspect  the  poor-rates  of  tke  several  pariihes  wilbia  ibe 
limits  aforesaid,  it  is  enacted,  "  that  it  shall  be  lawful  tar 
the  said  commissioners  of  sewers,  for  the  limits  aforesaid, 
from  time  to  time,  as  the  said  commissioaers  aball  see  occa- 
sion, by  an  order  in  writing,  to  direct  the  clerk  for  the  tiaw 
being  of  the  said  commissiooers,  or  any  other  person  on 
their  behalf,  to  inspect  or  take  a  copy  of  the  last  rate 
or  assessment  for  the  relief  of  the  poor  of  fley  parish  or 
parishes  within  tbe  jurisdiction  of  the  said  commissionen 
of  sewers,  and  on  production  of  such  order  by  the  clerk  of 
the  said  commissioners,  or  otiier  person  as  aforesaid,  to  the 
person  entrusted  with  the  custody  of  the  several  rates  afore- 
said, such  person  shall  produce  the  same  forthwith  to  the 
said  clerk,  and  permit  him  to  inspect  and  take  a  copy 
thereof  from  time  to  time,  or  otherwise  shall  furnish,  with 
all  convenient  speed,  to  the  clerk  of  the  said  commissioDen 
far  the  time  being,  a  true  copy  of  the  book  of  rates  of  such 
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parish  or  parishes  as  aforesaid,  in  order  to  enable  the  said 
commissioners  of  sewers  to  lay  an  equal  rate  or  assessment 
on  the  several  inhabitants  within  the  limits  of  the  said  com- 
missioners, or  any  portion  thereof." 

The  commissioners  of  sewers^  by  the  last-above-recited 
act,  inspected  the  rate-books  of  the  said  parish  of  Saint 
Mary-le-Strand,  and  the  plaintiff  is  therein  rated  for  the 
relief  of  the  poor  of  the  said  parish,  in  respect  of  the  said 
premises,  at  the  yearly  rental  before  mentioned. 

The  several  sums  of  11/.  lis.  fid.  and  S/.  ISs.,  assessed 
by  the  commissioners  of  sewers  as  aforesaid,  were  duly 
demanded  of  the  plaintiff,  and  he  thereupon  refused  to  pay 
the  same,  whereupon  by  a  warrant  under  the  hands  and 
seals  of  six  of  the  commissioners  of  sewers  for  the  city  and 
liberty  of  Westminster,  directed  to  the  defendant,  he  was 
authorised  and  required  to  levy  by  distress  and  sale  of  the 
goods  of  the  several  persons  mentioned  in  a  certain  sche- 
dule annexed  to  the  said  warrant,  or  of  any  other  occupiers 
of  the  premises  mentioned  in  the  said  schedule,  opposite 
to  their  respective  names,  the  several  and  respective  sums 
placed  against  their  names  in  the  said  schedule,  being  so 
much  taxed  or  assessed  upon  the  said  prepnises,  for  and  to- 
wards cleansing,  repairing,  or  maintaining  certain  common 
sewers,  within  the  district  called  the  Eastern  Division. of 
the  Westminster  Sewers. 

Under  the  authority  of  the  said  warrant,  the  defendant 
took  and  distreined  the  table  mentioned  in  the  declaration, 
which,  at  the  time  of  taking  thereof,  was  in  the  possession 
of  the  plaintiff. 

By  7  AnH'  c.  10,  s.  3,  it  is  enacted  and  declared, ''  that  it 
^h^l  and  may  be  lawful  to  and  for  the  commissioners  pf 
sewers,  or  any  six  or  more  of  them,  by  warrant  under  their 
hands  and  seals,  to  give  authority  to  any  person  or  persons 
to  levy  the  sums  of  money  by  them  from  time  to  time  to 
be  assessed  or  taxed,  upon  the  lands,  meadows,  marshes, 
or  grounds,  liable   or  chargeable  with  any  sesses,  taxes, 
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impositious  or  charges,  by  authority  of  the  commiBUon,  by 
distress  and  sale  of  the  goods  of  such  peraoD  or  pciaoM 
tliat  shall  not  pay,  or  shall  refuse  to  pay  tbe  aune. 
WitMX.  jf  „p0„  ^^^^g  itatement  of  facU  the  Court  ahdl  be  of 

opinion  that  the  offices  of  tbe  said  commiaaioDera  for  uidit- 
ing  the  public  accounts  are  liable  to  be  assessed  to  tbe  aaid 
rale,  and  that  tbe  said  commissionen,  or  the  plaintiff  are 
or  is  liable  to  be  assessed  thereto,  as  tbe  occupiers  or  occu- 
pier of  the  said  office,  then  the  judgment  is  to  be  ontered 
for  the  defendant,  otherwise  for  the  plaintiff. 

This  case  was  argued  in  Hilary  tenn,  ISSH,  fay  Sogert, 
for  the  plaintiff,  who  cited  the  following  autborities.  The 
case  of  The  Isle  of  Ely  (a).  Rooke'$caie(b),  CuUi/tSeaii^ 
m  the  Statute  of  Sewers  (c).  Stafford  v.  HattuioH  {d).  Dm 
V.  Gray  (e),  MaUeri  v.  ^croggs  (/),  .Rex  t.  Commimamn 
of  Setoen  for  the  Tower  Hamlets  {g),  Nethertonv,  W<^{k). 
Holford  V.  Copeland{i). 

Blackburn  ai^ued  for  the  defendant 
The  arguuienu  have  been  omitted,  as  they  are  fully  no- 
ticed in  the  judgment  of  the  Court. 

Lord  Denhan,  C.J.,  in  tbe  course  of  this  term,  deli- 
vered  the  judgment  of  the  Court,  as  follows: 

This  was  an  action  of  trespass,  for  the  purpose  of  trying 
the  validity  of  a  sewers-rate,  imposed  on  the  plaintiff  u 
occupier  of  the  audit  office,  in  the  eastern  wing  of  Somerset 
House.  The  plaintiff  contended  that  such  rate  was  impro- 
perly imposed  on  him  as  occupier,  even  if  it  could  be  im- 
posed at  all  in  respect  of  that  liability,  but  that  abo  he 

(<i)  10  Co.  Rep.  141.  (/)  3  Mnule  &  S«lw.  447. 

(6)  5  Co.  Rep.  99,  100.  C«)  *  M«nn.  &  Rjl.  365;   S.  C. 

CO  P.  121,  ed.  1810.  9  Bam.  k  Cressw.  SIT. 
id)  3Bm.li.  fiingh.  691.  (A)  3  Bam.  &  Alden.  91. 

(0  1  T.  R.  3S3.  (i)  3  Bos.  &  Poll.  1». 
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denied.  A  case  was  agreed  upon,  stating  the  particulars 
from  which  the  plaintiff's  occupation  was  inferred  by  the 
defendant.  On  the  effect  of  them  we  do  not  find  it  neces- 
sary to  give  any  opinion,  because  the  52  Geo.  S,  gives  the 
power  to  rate  those  persons  as  occupiers,  who  are  de  facto 
assessed  to  the  poor-rate,  and  the  plaintiff  filling  the  latter 
character  with  respect  to  the  premises,  is  clothed  with  the 
former  by  the  statute  referred  to. 

We  are  therefore  to  decide  whether  the  occupier  of  the 
audit  office  is  liable  to  be  rated  to  the  sewers  in  respect  of 
that  occupation.    The  facts  on  this  point  were  these — that 
under  Somerset  House  are  drains  and  sewers,  originally 
made  by,  and  still  under  the  management  and  control  of, 
the  Board  of  Works,  at  the  public  expense;  that  the  drains 
and  sewers  under  the  eastern  wing  communicate  with  these 
and  form  part  thereof;  that  they  are  west  of  London,  and 
fall  into  the  Thames;  that  there  is  a  common  sewer  run- 
ning through  the  square  of  Somerset  House,  and  under 
Somerset  House,  which  was  made  and  is  repaired  by  the 
commissioners  of  sewers  for  Westminster,  but  the  drains  and 
sewers  under  the  eastern  wing  do  not  communicate  there- 
with, nor  do  the  buildings  of  Somerset  House  derive  any 
immediate  benefit  therefirom,  except  the  general  benefit  and 
advantage  of  being  accessible,  and  of  its  approaching  and 
neighbouring    public  ways   being   properly  drained  and 
cleansed. 

Though  numerous  cases  were  cited  in  the  argument  from 
J^ke  Isle  of  Ely  case  to  Rex  v.  Commissioners  of  Tower  Hamr 
lets,  the  doctrine  laid  down  in  them  all  is  Uniform  and  un- 
disputed, as  applicable  to  the  present  questioii.  It  rests  on 
the  principle  that  every  one  whose  property  derives  benefit 
from  the  works  of  the  commission,  may  be  assessed  to  the 
rates  they  impose.  The  benefit  is  not  required  to  be  imme- 
diate^  nor  do  the  cases,  or  the  commission  itself,  or  the 
statutes,  say  any  thing  of  the  nature  or  amount  of  the  benefit. 
Possibly  that  benefit  msEiy  be  so  extremely  small,  that  a  jury 
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would  Q0(  huve  fouod  the  fuct  stated  in  the  case.  Bot  m 
the  other  beod,  the  kind  of  benefit  maj  be  of  high  vahie; 
aa  if  a  boiipe  were  inaccessible  because  surroaBdod  kj 
iBarsb08|  and  tl)^  works  of  sewage  had  made  those  marshss 
bard  and  passable.  The  case  does  not  even  atate  that  Ihf 
amount  of  mte  does  not  bear  a  just  proportion  to  the  esr 
tent  of  benefit*  This  may  possibly  be  immaterial ;  for  if  ths 
commissioners  have  jurisdiction,  this  Court  wiU  not,  in  aa 
actipp  of  trespass  for  levying  the  rates^  inquire  whedier 
they  tuive  (sorrectly  exercised  their  judgment.  Bat  as  the 
jurisdiction  results  from  the  fact  of  benefit  beisig  deriieil» 
aad  the  case  expressly  stales  that  seme  benefit  smu  dented, 
we  think  ourselves  bound  by  the  statement  to  say«  that  the 
defendant  bad  authority  to  levy  the  rate»  and  that  he  is 
sequently  entitled  to  our  judgment. 

Judgment  for  the  dofendeutt 


Where  all 
matters  in 
diflference  are 
referred  to  an 
arbitrator,  an 
award  direct- 
ing the  execu- 
tion of  general 
releases  closes 
all  accounts 
between  the 
parties  up  to 
the  time  of 
the  submis- 
sion. 


W.  TbiMingham  1?.  G.  Trimingham. 

All  matters  in  difi^erence  between  these  parties  having 
been  referred  to  two  arbitrators^  they  awarded  that  723/.  6s. 
was  due  from  6.  T.  to  W.  T.,  and  directed  that  gene/al 
releases  should  be  executed  by  both  parties.  A  portion  of 
the  sum  awarded  being  unpaid,  and  an  additional  sum  having 
become  di^e  from  C  T.  to  W.  1\,  the  present  action  was 
brought,  and  all  matters  in  difference  between  them  were 
referred  to  Simpson,  one  of  the  former  arbitrators.  Simjmn 
entered  into  a  claim  which  had  existed  at  the  time  of  the 
former  submission,  and  awarded  partly  in  respect  of  that 
claim.  Upon  affidavits  stating  the  above  facts,  Cressvotll 
obtained  a  rule  to  set  aside  the  award,  on  the  ground  that 
the  arbitrator  had  gone  into  matters  decided  upon  by  the 
former  award,  and  which  he  could  not  lawfully  re^openv 
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Simpson,  who  made  an  affidavit  in  answer,  stated  that  he 
had  not,  upon  the  second  reference,  entered  into  any  matter 
luefoiw  decided  upon  or  belbne  fiidems^d.  The  otker  arbi- 
trator («Bder  Ae  first  si^boiisMoii)  4iao  load*  an  alSbiiwk, 
oonfimuag  Ihat  of  /Stmpsofi. 


yiT 


less. 


Trimimoham 


Cmmpbell,  A.  G.,  ia  sbewii^;  cause.  Deferred  to  and  nimA 
0a  the  afidavits  in  answer. 

Creawell,  contM.  The  aflUftvita  lire  artfully  frm^M  to 
eiradellie  red  question  before  the  Court.  [PaitucmfJ.  AU 
diat  the  4lepQAeDti  swear  ia,  thi^t  the  itims  were  net  gmte 
mio  upon  the  foianer  refeneoce,  not  that  they  might  D0t  ha/re 
been  gone  into.]  The  first  award  Orders  geneinil  rekaaaa» 
Every  thing,  therefore,  wiiich  in^ht  have  ka^  gone  iato 
under  that  refepemce,  inust  tie  takeiv  te  ha?(e  becia  4ecid^ 
co.>  Wharton  v.  King  (a),  Birh  v,  Trippet  (6). 

Lord  De^^man,  C.  J.  (steppaig  Cre^sffiM.) — It  ia  peN 
iectty  plain,  that  where  general  relciaaes  aye  awardied»  it 
must  be  taJben  that  die  whol^  accounts  (c)  between  Ui^ 
jMTlies  ure  settled. 

Rul^  absolute* 


(a)  1  Mood.  &  Rob.  90. 

(i)  1  Sannd.  28«. 

(c)  i. «.  i^>  to  the  time  of  th.e 
mdmdmimy  not  to  ihe  date  of  the 
moard;  vide  Sanuon  v.  Pitt,  Cfx>. 
Elix.  4S3;  Webb  v.  Ingram,  Cro. 
Jac.46dj  Jllabknter ^.Clifford,! 
Roll.  Abe  ^44»  translated  S  Via. 
Abr.  45,  pi.  S8;  fif.  C.  per  nomen 
Atlabc^  V.  dj(M»  Hatton  S9; 


IMine/  f.  CM,  S  Lev.  1B8;  2VI' 
db^  y.  <;^nMi|i^  S  W*  3M# 
daH;  jSMoa  V.  Gaai/l  I  SaH^t  r4{ 
S.  C.  per  nomea  Afuarv  v.  Of^^v^ 
6  Mod.  54|  9.  C.  per  nomen  l^fidft 
V.  Oreoeit,  8  Lord  Baym..  964; 
PicJMTu^  V.  Waimm,  9  W*  Bk 
llir ;  Perry  v.  J^idbdbsii,  t  Bam 
STB;  Doe  d.  ITtZ/MMit  v.  Kckttri^ 
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Boodle  v.  Da  vies. 

A  rale  nisi  to  xRESPASS  quare  clausum  fregit.  Before  decIaratioB 
awa^*  ouSt  ^^  parties  entered  into  an  agreement  to  refer,  (afterwards 
to  state  speci-  made  a  rule  of  Court,)  which  recited  that  they  were  owners 
ticulargroimds  ^^^  occupiers  of  adjoining  houses ;  that  between  the  two 
of  objection,    houses  there  is  a  yard,  in  which  there  is  a  pump;  that  the 

It  18  not  «uf-         ,     ,  "^  .  r       r » 

ficient  to  state  plaintiff  had  lately  put  a  chain  round  the  pump^  and  locked 
Stoi^haTi^  it  up;  that  the  chain  had  been  broken  and  water  taken 
ceedei  Aii  aw   from  the  pump  by  the  defendant,  after  notice  not  to  do  80| 

'  thattSeaward  ^^^  ^^^  ^^  S^  ^^  ^^^  pump;  that  at  the  end  of  the  yard 

is  mnctritun      diere  was  a  crooked  hedge  and  ditch  dividing  the  lands  of 
and  not^ftnoit 
Where,  by    the  plaintiff  and  defendant,  which  the  defendant  had  re- 

an  agreement   moved  more  into  the  plaintiff's  land  than  it  formerly  stood; 

Ot  reierence,  * 

after  reciting    that  the  defendant  had  built  a  wall  across  the  yard ;  that  tbe 

pJrtw^Lid*"  plaintiff  alleged  that  the  defendant  had  lately  erected  anodier 
claims  bj  J.  wall  upon  part  of  the  yard,  in  a  line  with  the  defendant's 
parties  to  the    I>ouse  at  the  lower  end  of  tbe  yard,  which  wall  the  plaintiff 

•g««enient,)      i^j  thrown  down;  that  the  defendant  had  injured  a  foun- 

and  that  an  .  .     ,  .  "^ 

action  of  tres-  dation*stone  of  plaintiff's  house,  by  placing  thereon  a  door- 

cOTnmenc^"  post  at  the  entrance  of  the  yard,  and  had  locked  up  the 

by  A.  against   door  there;  that  the  plaintiff  alleged  that  he  was  possessed 
A, « the  afore- 
said matters"  are  referred  to  C,  and  it  is  agreed  that  all  the  costs  shall  abide  the  event 
of  the  awardy  d  cannot  make  any  award  as  to  the  costs. 

And  unless  C»  decides  all  tbe  matters  referred  to  him  in  favour  of  one  party^  tbe 
plaintiff  and  defendant  muse  pay  their  own  respective  costs, — even  though  the  arbitrator 
decides  that  the  defendant  has  committed  a  trespass  on  the  plaintiff's  land. 

By  an  agreement  of  reference  between  A»  and  B,,  which  stated  that  A,  claimed  a 
yard  and  a  pump  therein  as  his  exclusive  property,  but  that  £.  had,  after  nodce  not  lo 
do  so,  entered  tne  yard  and  taken  water  from  tbe  pump,  and  that  there  was  a  hedg^ 
and  ditch  dividing  the  lands  of  A,  and  B.,  which  A,  alleged  that  B.  had  removed  into 
his  {^Ah)  land^  ul  matters  in  difference  were  referred  to  C,  who  was  further  em- 
powered to  direct  bow,  and  by  whom,  and  in  what  manner,  the  yard  and  pump,  and 
nedge  and  ditch,  should  thereafter  be  enjoyed  and  occupied,  and  who  should  have  tbe 
care  and  management  thereof.  C.  awarded  that  the  yard  and  pump  were  the  sole  and 
exclusive  property  of  X,  except  that  B.  had  a  riebt  to  take  water  from  the  pump,  and  to 
have  ingress  and  egress  to  and  from  the  yard  for  uiat  purpose;  and  further,  that  the  pump 
should  thereafter  be  considered  as  belonging  to  A.  and  B.jointfyt  and  to  be  repaired  at 
their  joint  expense;  and  that  B,  had  not  removed  the  hedge  and  ditch  into  ^.'s  land, 
but  that  thereafter  the  hedge  should  be  kept  in  repair  by  B.,  who  for  that  purpose  sboold 
be  at  liberty  to  take  mud  from  the  ditch,  but  that  subject  to  such  privilege  the  ditch 
should  thereafter  be  considered  as  the  exclusive  property  of  ^.:  Held,  that  the  direction 
as  to  the  future  enjoyment,  &c.  is  not  inconsistent  with  the  other  part  of  the  award ;  and 
held,  that  tbe  arbitrator  bad  not  exceeded  bis  authority  by  such  direction. 
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of  or  entitled  to  the  yard,  pump,  and  land  on  which  the        itM. 
Wall  was  erected,  as  his  exclusive  property,  and  had  a  right 
to  free  ingress  and  egress  into  and  out  of  the  yard;  thattbe 
defendant  had  no  right  to  injure  the  foundation  of  plain*      ^^^^^' 
tiff's  housci  to  make  the  wall  across  the  yard,  or  to  erect 
the  wall  so  begun  to  be  erected  by  him,  or  to  break  the 
chain  placed  round  the  pump,  or  to  take  water  from  Ae 
same  after  such  notice,  to  lock  up  the  door  at  the  entrance 
of  the  passage,  or  to  remove  the  crooked  hedge  as  afore- 
said; that  the  defendant  contended  that  he  had  not-trefr* 
passed  on  the  land  of  the  plaintiff,  and  that  the  plaintiff 
had  no  just  grounds  of  complaint  against  him;  that  tbii 
action  of  trespass  had  been  commenced,  and  an  ajqiear* 
ance  entered,  but  no  declaration  filed;  and  that  the  parties 
had  agreed  to  refer  all  the  said  matters  to  the  award  of  T.  L. 
LongueviUe: — the  parties  then  agreed  to  submit  themselves 
to  the  award  of  LongueviUe,  of  and  concerning  the  pre- 
mises in  dispute  as  aforesaid,  and  all  other  matters  in'  con- 
troversy between  the  parties;  and  that  £ongtfm//e  should 
have  power  to  state  in  his  award  how,  and  by  wbom,  and  in 
what  nuinner,  the  yard,  pump,  and  doorway,  hedge  and 
ditch,  should  thereafter  be  enjoyed  and  occupied,  and  who 
should  have  the  care  and  management  thereof,  and  that  he 
should,  at  the  request  of  the  parties,  or  either  of  theiii,  in 
his  award  state,  and  separately  adjndicatef  upon  each  com- 
plaint, trespass,  or  claim  made  or  brought,  and  state  wbe* 
ther  he  allowed  or  disallowed  the  same,  and  under  vehat 
circumstances,  and  upon  what  terms;  and  also  that  the 
toBts  and  charges  of  the  action,  and  of  the  submission  and 
award,  and  all  other  matters  in  anywise  relating  tbei^eto^, 
should  abide  the  event  of  the  atoard* 

Longueville;  by  his  award,  after  reciting  that  the  plaintiff 
had'  required  him  to  adjudicate  separately  on  each  com- 
plaint, ordered  that  all  proceedings  in  the  action  should 
c^se,  and  determined  that  the  defendant  had  injured  the 
foundation-stone  of  the  plaintiff's  house  by  putting  the 
door-post  thereon;  that  the  plaintiff  is  possessed  of,  and 
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4tS5.        entitlnd  to  the  jsrd  and  pump,  and  also  tbe  knd  00  wkick 
"f^"^^      tha  said  wall,  at  the  lower  end  of  tbe  said  jard,  had  beao  laiatf 
9.  eraoted  by  the  defendant,  in  a  line  with  hia  praMnt  bonai^ 

Daviu.  ^  ^1^^  plaintiff's  exclusive  propetiy^  except  thta  tk$  4^i»L 
mtt  hoi  a  right  to  water  from  the  pump  im  comtmms  with  the 
plaintiff  and  of  ingress  and  egress  int6  and  out  o#  the 
Sfardf  for  the  purpose  of  fetching  such  water  tharefinMii 
that  the  plaintiff  has  a  right  to  free  ingress  and  egrtas  aala 
and  out  of  the  said  yard ;  that  the  defendant  had  no  tight 
to  injure  the  foundation  of  the  plaintiff's  houae,  or  la 
mtke  the  wall  across  the  yard,  or  to  lock  up  tho  door  at 
the  entrance  of  the  yard.  Therefore  the  firbttrator 
awarded  that  the  defendant  bad  committed  a  treapaas  oa 
the  plaintiff's  land^  in  respect  of  the  several  matters  laat 
specified,  but  he  adjudged  that  the  defendant  had  not  ie» 
moved  the  crooked  hedge  intOi  or  nearer  than  fomeHy  te^ 
the  plaintiff's  land,  and  that  the  defendant  had  a  right  to 
breah  the  chain,  and  to  take  water  from  the  pump.  And  in 
I  eaecution  of  tbe  powers  given  to  him  by  the  agreetneiit^  the 

arbitrator  awarded  that  tbe  pump  should  thenaftmr  be  ceia- 
sidered  at  belonging  jointly  (a)  to  the  plaintiff  and  the  defem^ 

I  ant,  and  he  repaired  at  their  joint  expense,  and  the  defendr 

ant  should  have  free  ingress  and  egress  into  and  out  of  the 
yard  for  the  purpose  of  fetching  and  carrying  away  wal^r 
therefrom ;  and  that  the  boundaries  between  the  respective 
properties  of  the  plaintiff  and  defendant  should  remain  as 
they  then  were,  and  that  the  defendant  should  not  be  i»> 
terrupted  in  the  use  of  the  wall  then  lately  erected  at  the 
lower  end  of  the  yard,  and  in  a  line  with  bis  house,  but 
that  the  water  and  the  land,  whereon  it  stands,  should  be 
considered  as  his  exclusive  property;  and  that  with  tbe  ex- 
ception lastly  thereinbefore  mentioned,  the  yard  and  door- 
^\\  way  should  be  enjoyed  by  the  plaintiff  a$  his  exclusive 

freehold,  and  that  the  hedge  should  be  kept  in  repair  by 
the  defendant,  who  should  be  at  liberty  to  make  use  of  the 

(a)  VidtfMt. 
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mud  in  ih$  ditch  adjoining,  for  the  purpoie  of  repairing  the  IMA. 
hedge  bank,  but  not  further  or  otherwise;  and  that  subject 
to  the  exercise  of  such  privilege,  the  diteli  should  be  eo9^ 
iidered  om  the  property  of  the  plaintiff,  who  should  be  at  I^a^i"^ 
liberty  to  carry  away  the  mud  therefrom  as  he  should  think' 
proper.  And  further,  that  the  arbitrator's  costs  of  the  ra» 
ference«  amouQting  to  1^.  Sa«  lOd.,  ehosnld  be  paid  by  the 
defendants  and  that  all  the  costs  and  charges  of  the  action 
AQd  agreement  of  reference,  and  all  oth^r  matters  relating 
thereto,  all  wbiob  costs  and  charges  were  by  the  said 
a^ireement  directed  to  abide  the  eaent  of  the  awards  to  be 
tilled  as  between  party  and  party,  should  alsa  be  paid  iy 
the  defendant  to  the  phtintij^. 

Upon  an  affidavit  which  merely  verified  and  set  out  the 
nbpve  submisfion  aod  avrard^ 

JR.  V.  Micharde,  ip  last  Michaelmas  term,  obtained  a 
nile  culling  upon  the  plaintiff  to  shew  c«use  why  the  eward 
sbpuld  i^Qt  be  set  aside,  on  the  grouqds  as  stated  in  the  rule 
nisi  (n),  that  the  arbitrator  has  e^eeded  Aii  authority,  that 
the  award  is  unoertain  and  notfinalf  that  the  arbitrator  has 
nwarded  that  the  pump  was  to  be  oomidered  as  belonging 
i9  Me  plaintiff  and  defendant  joiHtljf(b)i  and  that  he  has 
fdfo  awarded  that  the  pump  is  the  property  ^  tb$  pkintif; 
and  also  for  that  the  arbitrator  has  not  awarded,  in  pur*- 
suanoe  of  tba  submissiop,  the  payment  of  the  coet$  qS  the 
action. 

Sir  W.  folktt  and  W^^htman  now  shewed  ^nse.  {t 
seems  to  be  objected  that  there  is  an  inconsistenoy  in  the 
eward  as  regards  the  pun^.  There  is  nothing  inconsistf nt 
in  the  finding  that  the  pump  was,  at  tb«  time  of  tbe  snb<- 

(a)   pursuant  to  Rule  Trin.  S  insisted  upon  at  the  time  of  mak- 

Geo.  4,  which  requires  that  where  ing  such  rule  absolute,  shall  be 

a  rule  to  shew  cause  is  obtained  stated  in  the  rule  to  shew  caose. 
to  set  aside  an  award,  the  several         {h)  Suprd* 
objections  thereto  intended  to  be 
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1835.  mbsion  and  award,  the  sole  and  exclusive  property  of  the 
plaintiffi  and  directing  that  in  future  it  shall  be  conaidefed 
as  the  joint  property  of  both  the  plaintiflP  and  the  defend* 
Davibs.  gQi,  One  objection  to  the  award  is^  that  the  arbitrator  hu 
exeeided  his  authority,  though  in  what  respect  be  baa  dona 
so  is  not  suggested,  and  cannot  easily  be  discovered. '  If  it 
is  meant  to  be  contended  that  the  arbitrator  has  exceeded 
his  authority,  by  awarding  as  he  has  done  respecting  die 
future  use  of  the  pump,  it  is  answered  that  the  submission 
gives  an  express  authority  to  award  ''  bow  and  in  what 
manner,  and  by  whom  the  pump,  8cc.  shall  in  future  be  en- 
joyed  and  occupied."  [Patteson^  J*  The  arbitrator  had 
power  to  direct  the  mode  of  future  epffoymeni,  bat  has  be 

i  a  right  to  make  any  direction  with  respect  to  the  future 

property  in  the  pump?  If  what  he  says  amoubts  to  a  di- 
rection of  a  conveyance,  he  has  exceeded  his  authority.] 
The  award  only  says  that  the  pamp  shall  in  future  be  eon- 
ridered  as  belonging  to  the  two  jointly,  and  be  repaired  at 
their  joint  expense.    This  is  not  an  attempt  to  change  the 

1  property,  but  is  only  a  direction  that  the  pump  shall  in  fu- 

ture be  enjoyed  and  repaired  by  both  jointly.  [Lord  Den^ 
fnan,  C.  J.  I  much  doubt  whether  it  is  not  a  good  objection 
to  this  rule  for  setting  aside  the  award,  that  the  descriptioD 
given  of  the  grounds  of  objection  is  too  general.  It  would 
seem  to  be  large  enough  to  include  almost  every  possible 
objection.]  The  object  of  the  Rule  of  Court  of  E.  T. 
1821(a),  was  to  enable  the  party  who  is  interested  in  sup- 
porting the  award,  to  come  prepared  to  meet  the  objections. 
The  statement  in  this  rule,  of  the  grounds  of  objection,  is 
not  calculated  to  effectuate  that  object,  and  did  not  in  fact 
effectuate  it,  for  the  plaintiff's  counsel  are  still  in  the  dark 
as  to  what  objections  are  intended  to  be  advanced.  Sup- 
pose in  the  case  of  an  application  to  set  aside  an  annuity 
deed,  it  had  been  stated  in  the  rule  as  the  ground  of  objec- 
tion, that  the  parties  had  not  complied  with  the  directiont 
of  the  Annuity  Act,  such  a  statement  would  not  have  been 

(fl)  Suprii,  791  (fl). 
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sufficient*  If  the  present  statement  of  the  grounds  of  ob- 
jections is  sanctioned,  the  rule  of  Court  will  be  of  no  avail. 
The  arbitrator  was  warranted  in  awarding  as  he  has  done, 
with  respect  to  costs.  The  award  is  in  favour  of  the  plain- 
tiff,— that  he  has  the  sole  property  in  the  soil  &c.,  except 
that  the  defendant  has  a  right  to  the  use  of  the  pump  to 
take  water  from  it,  and  an  easement  over  the  land  for  in- 
gress and  egress;  and  that  the  defendant  has  committed 
trespasses  on  the  plaintiff's  land.  Therefore  the  arbitrator 
has  awarded  the  costs  according  to  the  event  of  the  award. 


JR.  F.  Richards,  contr^.  This  rule,  as  regards  the  state- 
ment of  the  grounds  of  objection,  is  framed  agreeably  to  the 
usual  practice.  It  may  be  expedient  to  make  a  rule  of  Court 
which  shall  be  more  explicit,  but  it  is  sufficient  for  the  pre- 
sent applicant  to  have  acted  upon  the  existing  rule,  as  it 
is  understood  in  practice.  In  quo  warranto,  it  is  usual  to 
state  as  the  ground  of  objection,  that  the  party  is  not  duly 
elected  J  which  is  full  as  general  as  the  statement  here; 
Rosser  v.  Arnold.  With  respect  to  the  costs: — The  arbi- 
trator had  no  authority  to  award  that  the  defendant  should 
pay  the  costs.  They  were  directed  by  the  reference  to 
abide  the  event  of  the  award:  and  it  is  impossible  to  say 
that  this  award  is  in  favour  of  either  party,  for  the  arbitra- 
tor has  determined  some  of  the  questions  in  dispute  in 
favour  of  each  party.  This  was  not  a  reference  of  the 
action,  but  of  all  differences.  [Lord  Denman,  C.  J.  We 
think  that  it  is  impossible  to  say  in  whose  favour  the  award 
is.  This  will  affect  the  direction  as  to  the  costs,  but  no 
other  part  of  the  award.]  The  arbitrator  has  exceeded  his 
authority  by,  in  effect,  constituting  the  plaintiff  and  defend- 
ant joini'tenants  {a)  of  the  pump,  and  by  throwing  upon 


(a)  The  direction  that  the  pump 
should  be  considered  as  belonging 
jointly  to  the  parties,  does  not  ap- 
pear to  suppose  the  existence  or 

VOL.  IV. 


to  require  the  creation  of  a  j(Hnt 
tenancy.  Tenants  in  common  and 
parceners  are  said  to  have  2l  joint 
seisin. 
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the  defendant  a  liability  to  repair  it;  and  he  hma  ocetdad 
his  authority  b;  requiring  the  defendant  to  repair  the  mkok 
of  the  hedge,  and  in  authorizing  the  defendant  to  tak€  the 
mud  of  the  ditch,  which  is  part  of  the  plaintiff's  soil  wad 
freehold,  for  the  purpose  of  repairing  the  hedge. 

He  also  argued  that  the  award  is  uDGertaio  and  90t 
final* 


Lord  Denman,  C.  J. — It  appears  to  me  that  tbia  mle 
must  be  discharged.  The  objections  stated  on  the  mle 
are,  that  the  arbitrator  has  exceeded  his  authority;  that  the 
award  is  uncertain  and  not  final;  that  the  arbitrator  has 
awarded  that  the  pump  shall  be  considered  as  beloHgiif 
to  the  plaintiff  and  defendant  jointly,  and  has  also  awarded 
that  the  pump  belongs  to  and  is  the  property  of  the  plain- 
tiff; and  then  follows  the  objection  as  to  the  awarding 
of  costs,  upon  which  we  have  already  eipresaed  our  opi» 
nion.  Upon  this  rule  nothing  is  open  to  be  argued,  eaeapt 
the  objections  which  are  stated  in  it.  Even  supposing  that 
under  general  words,  such  as  are  here  used,  the  Court 
might  consider  any  particular  complaint  ranging  itself  under 
the  general  words^  yet  when,  as  here,  they  are  followed  by 
a  particular  complaint,  I  must  say  that  I  think  the  general 
complaint  is  narrowed.  The  meaning  of  the  rule  of  £•  T. 
182],  was,  not  that  the  party  should  state  the  mere  keadt 
of  objection,  but  that  the  particular  objections  should  be 
specifically  pointed  out.  The  case  to  which  allusion  has 
been  made,  is  inconsistent  with  the  rule.  Under  this  rule, 
the  party  coming  to  oppose  it  may  have  had  no  notion  of 
the  particular  objections  intended  to  be  taken.  Supposing, 
however,  that  we  could  consider  the  objections  which  have 
been  made  to-day,  I  do  not  think  that  they  are  good. 

LiTTLEDALE,  J. — The  costs  are  directed  to  abide  the 
event  of  the  award,  and  therefore  the  liability  to  pay  the 
costs  can  be  determined  only  by  looking  to  see  in  whose 


if 
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favour  the  award  is  made.  I  think  that  the  arbitrator  had 
no  power  to  direct  that  the  defendant  should  pay  the  costs. 
It  is  objected  that  the  arbitrator  has  exceeded  his  authority^ 
and  that  the  award  is  not  certain  or  final.  I  do  not  think 
that  this  is  so.  Then  with  regard  to  the  particular  com- 
plaint with  respect  to  the  pump: — I  see  nothing  inconsist- 
ent in  the  two  parts  of  the  award,  with  respect  to  this 
pump,  nor  any  thing  that  is  not  warranted  by  the  submis- 
sion. I  also  think  the  finding  with  respect  to  the  mud  in 
the  ditch,  is  warranted  by  the  submission.  The  rule  must 
be  absolute  as  to  so  much  only  as  relates  to  the  costs. 


705 


18S5. 


Patteson,  J. — I  am  entirely  of  the  same  opinion. .  I 
thought  at  first  that  the  rule  ought  to  be  entirely  dis- 
charged, but  now  I  quite  agree  that  it  must  not  be  so  as  to 
the  costs.  There  being  many  matters  in  difference  which 
are  referred,  and  it  being  directed  that  the  costs  shall  abide 
the  event  of  the  award,  it  seems  to  follow  that  each  party 
must  pay  his  own  costs,  unless  all  the  matters  in  difference 
are  decided  in  favour  of  one  of  them*  If  the  Court  were  to 
say  that  the  arbitrator  could  award  as  to  the  costs,  it  would 
be  giving  him  a  power  independent  of  the  submission. 

I  hope  it  will  not  be  taken  that  we  consider  the  form  in 
which  some  of  the  grounds  of  objectiou  are  stated,  to  be 
sufficient.  Rosser  v.  Arnold  is  distinguishable.  There  the 
Court  took  notice  of  what  the  affidavits  contained,  on  the 
ground  that  the  contents  of  the  affidavits  were  as  well 
known  to  the  party  called  upon  to  shew  cause  against  the 
rule  as  the  language  of  the  rule  itself,  and  that  both  must 
be  taken  together.  Here,  there  is  no  statement  upon  the 
affidavits  which  might  draw  the  attention  of  the  opposite 
party  to  any  particular  objections.  I  hope  that  in  future 
it  will  be  understood,  that  when  it  is  objected  that  the 
arbitrator  has  exceeded  his  authority,  the  rule  must  go  on 
to  state  in  what  way  the  authority  has  been  exceeded, — and 
so  with  regard  to  other  general  heads  of  objection. 
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1835.  But  supposing  that  it  is  open  to  us  to  inquire  whether 

the  arbitrator  has  exceeded  his  authority,  I  see  no  reason 
for  holding  that  he  has  done  so.  The  arbitrator  is  em- 
powered to  say  Aou;  this  pump  &c.  shall  in  future  be  ep- 
joyed,  and  I  think  that  the  word  "  how''  alone  would  give 
him  power  to  say  who  shall  repair.  But  there  are  also 
these  words — ''and  who  shall  have  the  care  and  manage- 
ment thereof;"  which  words,  together  with  the  others, 
clearly  give  the  right  which  has  been  exercised.  That 
right  follows  of  necessity,  from  the  terms  of  the  submis- 
sion. The  same  observation  holds  as  to  the  objection 
with  respect  to  the  mud  of  the  ditch.  I  see  no  excess  of 
authority. 

Coleridge,  J. — I  am  of  the  same  opinion;  and  I  would 
especially  express  my  entire  concurrence  on  what  has  been 
said  with  respect  to  the  construction  of  the  rule  of  Court 
There  can  be  no  doubt  as  to  what  was  the  object  of  that 
rule;  and  we  should  be  defeating  that  object  if  we  allowed 
parties,  under  a  general  complaint  of  an  excess  of  authority, 
to  go  into  any  objection  which  they  say  ranges  itself  under 
that  general  head.  I  hope  this  will  be  thoroughly  under- 
stood in  future.  But  in  fact  no  excess  of  jurisdiction  in 
this  case  has  been  shewn.  The  arbitrator  might  well  give 
directions  as  to  the  repairs.  He  is  to  direct  how  and  in 
what  manner  the  pump  shall  be  enjoyed,  and  who  shall 
have  the  care  and  management  thereof.  Looking  at  the 
subject-matter  of  the  reference,  I  think  there  is  quite  enough 
to  support  the  award. 

Rule  discharged. 
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1B35. 

RiDGWAY  V.  The  HUMGERFORD  MaRKET  CoMPANY. 

Debt,  for  arrears  of  a  yearly  salary  payable  quarterly,  viz.  A  yearly  ser- 
on  the  24lh  June,  the  29th  September,  the  23th  December,  ^^  upoTsaf- 
and  the  25th  March,  for  the  plaintiff's  services  as  clerk  to  ficicnt  cause, 
the  Company.  Plea:  nunquam  indebitati.  At  the  trial  be-  cover  wages, 
fore  Lord  Denman  at  the  sittings  at  Westminster,  after  last  *"^^''  ^7 th** 
Trinity  term,  it  appeared  that  on  10th  June,  1830,  by  a  current  year, 
resolution  of  the  directors,  the  plaintiflF  was  appointed  respect'^of  the 
clerk  to  the  Company,  at  a  salary  of  200/.  a  year.  This  portion  of  the 
resolution  was  silent  as  to  the  time  at  which  the  salary  was  v^hicb  the  ser- 

to  be  paid.     In  order  to  shew  that  the  salary  was  payable  ^'5*  ??"""?" 
\  ,      ed,  although 

quarterly,  proof  was  given  of  quarterly  payments  up  to  the  the  miscon- 
25th  of  March,  1832.     On  the  17th  April,  1832,  the  plain-  f^^^^^hrsuffi"^ 
tiff  was  dismissed  from  his  employment,  and  he  sought  in  ctent  cause  of 
this  action  to  recover  his  salary  from  the  25lh  of  March  up  ^^^  ^1,^  motive 
to  the  expiration  of  the  then  current  year,  on  the  ground  from  which 
that  he  was  improperly  dismissed.    The  dismissal  of  the  proceeded. 

plaintiff  took   place   under   the   following   circumstances.      After  a  ge- 
\  .      ,  .     ,  ,  neral  hinng  at 

An  application  was  made  by  the  plaintiff  to  the  directors,  a  yearly  sa- 
for  compensation  for  services,  which  he  alleged  he  had  per-  and'accem!^"^ 
formed  previously  to  his  appointment  as  clerk.     Before  anceofthe 
this  request  was  considered,  some  disagreement  took  place  ^arterly  pay- 
between  the  plaintiff  and  the  directors.     The  Company  nients  is  evi- 

.     ,  dence  of  a 

having  completed  the  building  of  the  market,  were  about  subsequent 

to  open  it  to  the  public,  and,  on  the  29th  of  March,  the  ^°"^™  j  ^ 
plaintiff  received  a  communication  from  the  chairman  of  ceiVe  quarter- 
the  court  of  directors,  informing  him  that  the  directors  pre-  ^'vvhether  a 

sent  at  several  meetings  had  come  to  the  conclusion  that  his  yearly  servant 
,    ,  .  .  •.  ,       •  1    I      1*     I  r  1     •  •        wrongfully  dis- 

habits  were  incompatible  with  the  discharge  of  the  increasing  n,jssed  during 

duties  of  clerk  to  the  Company,  and  that  it  was  therefore  the  a  current  year, 

'^  .  can  maintain 

duty  of  the  directors  to  make  a  new  appointment  at  this  debtorindebi- 

era  of  their  establishment,  when  the  active  operations  of  the  g^^^gjfher  for" 
Company  were  about  to  commence.     The  plaintiff,  after  the  entire 

year  or  pro 
rati,  or  whether  his  remedy  is  by  action  for  the  wrongful  distorbance— ^iwpre. 
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this  communication,  requested  the  court  of  directors  to  ap- 
point a  committee  to  inquire  into  his  qualifications.     This 
was  refused.     On  the  the  11th  of  April,  the  directors  or- 
dered the  plaintiff  to  enter  the  letter  of  the  cbairmao  to 
him,  and  to  erase  the  statement  in  answer  to  that  letter 
made  by  him,  and  to  send  out  notices  to  summon  a  meet- 
ing of  the  directors  on  the  17th  of  April  to  appoint  a  clerk. 
The  letter  was  accordingly  entered  by  the  plaintiff,  iui  he 
aho  added  a  protest  against  the  proceedings  of  the  directon. 
On  the  17th  of  April  the  plaintiff  was  formally  dismissed 
from  his  employment,  and  another  person  appointed  clerk 
to  the  Company.  The  Lord  Chief  Justice  left  the  question 
to  the  jury  whether  the  entry  of  the  protest,  by  the  plaintiff, 
in  the  books  of  the  Company  was  a  sufficient  ground  of  d\^ 
missal.     The  jury  were  of  opinion  that  it  was,  and  found  a 
verdict  for  the  plaintiff  for   12/.  being  a  portion  of  the 
salary,  from  the  25th  of  March,  when  he  was  last  paid,  up 
to  the  17th  of  April,  when  he  was  dismissed.     In  Michael* 
mas  term  last  Sir  J.  Scarlett,  in  pursuance  of  leave  given 
by  the  learned  Chief  Justice,  obtained  a  rule  nisi  to  set 
aside  the  verdict  and  enter  a  nonsuit,  on  two  grounds: — 
1.  That  there  was  a  variance  between  the  contract  as  laid 
and  proved, as  there  was  no  proof  tliat  the   salary   was 
to  be  paid  quarterly; — and  2.  That  as  there  was  a  good 
ground  of  dismissal,  the  plaintiff  could  not  recover  pro  ratd« 
At  the  same  time,  Follett,  in  pursuance  of  leave  likewise 
given,  obtained  a  rule  nisi,  on  the  part  of  the  plaintiff,  to 
increase  the  damages  to  150/.,  which  would  be  due  to  the 
plaintiff  if  he  was  entitled  to  recover  for  the  current  year. 
Against  the  rule  nisi  for  a  nonsuit,. 


4*111 


^irst  point: 
Variance. 


Sir  Wm,  Follett,  and  John  Henderson,  now  shewed 
cause.  There  is  no  variance  between  the  proof  of  the 
contract,  and  the  statement  of  it  in  the  declaration.  The 
entry  in  the  books  proved  that  the  plaintiff  was  appointed 
clerk  to  the  Company  at  an  annual  salary.    The  receipts 


EASTER  TERM,  V  WILL,  IV.  799 

of   successive   quarterly    payments,   which   were  put  in,        1835. 
shewed  that  the  salary  was  payable  quarterly.     In  an  ordi-      ^" 
nary  case,  the  fact  of  a  master's  paying  his  servant  quar-  v. 

terly,  is  considered  evidence  of  an  agreement  to  pay  in  that   Hu»oE»Foao 
manner.  Compavt. 

No  clause  in  the  Act  incorporating  the  Company,  re-  Second  point: 
quires  the  appointment  of  their  clerk  to  be  in  writing.  rai^!^  ^^ 

Then  as  to  the  second  point,  viz.  that  as  the  jury 
have  found  that  the  directors  had  good  ground  to  dismiss 
the  plaintiff,  he  is  therefore  not  entitled  to  any  salary.  It 
is  not  enough  that  the  jury  have  found  that  the  clerk  was 
guilty  of  such  misconduct  as  warranted  his  dismissal,  they 
should  have  found,  further,  that  he  was  dismissed ^or  that 
misconduct.  It  was  admitted  at  the  trial  that  the  plaintiff 
was  not  dismissed  on  account  of  the  entry  of  the  protest;  and 
indeed  the  whole  of  the  evidence  shews  that  this  was  the 
case.  By  the  letter  of  the  2gth  March,  written  before  the 
protest  was  made,  the  plaintiff  is  informed  that  it  was  the 
intention  of  the  directors  to  dismiss  him,  and  the  ground  of 
dismissal  was,  that  his  habits  rendered  him  unfit  to  per- 
form the  duties  of  the  office  under  the  altered  circum- 
stances of  the  Company.  On  the  11  th  of  April  he  per- 
formed the  duties  of  his  office,  and  it  was  not  until  the 
17th  of  April  that  another  clerk  was  appointed. 

The  contract  was  a  yearly  contract,  not  determinable  Third  point: 
until  the  expiration  of  a  year,  without  a  sufficient  ground  j^*[/  ^°"' 
for  dismissal:  Beeston  v.  Collier  {a)  \  Spain  v.  Amott{b). 
If  a  clerk  be  hired  for  a  year,  and  is  dismissed  on  sufficient 
grounds  within  the  year  of  service,  he  cannot  recover  any 
portion  of  his  wages;  Turner  v.  Robinson{c)y  Gandell  v. 
Pontigny(d).  It  must  follow  as  a  necessary  consequence 
from  this  proposition,  that  to  deprive  a  clerk  of  his  wages, 
not  only  must  it  be  shewn  that  he  is  guilty  of  misconduct, 
but    that    he  was  dismissed  for  that   misconduct;    fof 

(a)  4  Bingb.  300.  (c)  Ante,  vol.  ii.  839. 

(b)  S  Stark.  N.  P.  C.  956.  (d)  4  Campb.  375. 
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18S5.        otherwise  there  would  be  no  reciprocity: — After  the  senrant 

^^^      had  been  guilty  of  misconduct  the  master  miirfat  refrain  firom 

V,  dismissing  him  until  within  a  day  of  the  expiration  of  the  year, 

HraoEKFORD  gpj  jjjyj  deprive  the  servant  of  wages  for  senriires  properlj 

CoMPAVY.     performed.  After  the  servant  has  been  guilty  of  misconduct, 

the  contract  is  voidable  and  not  void. 

It  may  also  be  questionable  whether  the  conduct  of  tiie 
plaintiff  fl9a«  of  such  a  nature  as  to  warrant  his  dismissali 
and  it  may  be  contended  that  he  was  in  fact  dismissed  by 
the  letter  of  the  29th  of  March. 

First  point.  F.  Kelly,  contri.    The  defendants  are  entitled  to  have  a 

nonsuit  entered  on  the  ground  of  variance.  Every  part  of 
a  contract,  as  alleged  in  the  declaration,  must  be  proved  as 
laid :  Praton  v.  Butcher  {a).  The  contract,  as  alleged  io 
the  declaration,  is  a  contract  of  a  hiring  for  a  year,  at  a 
salary  payable  quarterly.  The  contract  proved  was  simply 
a  contract  for  a  year's  service,  at  a  salary  of  £00/.  per  annum. 
There  was  no  proof  that  the  salary  was  to  be  paid  quar^ 
ierly.  It  may  be  admitted  that  the  contract  with  the  plain- 
tiff need  not,  to  bind  the  defendants,  be  by  deed;  but  the 
case  has  been  argued  as  if  the  entry  was  not  evidence  of  the 
contract.  There  is  no  stipulation  in  the  entry  that  the 
salary  shall  be  paid  quarterly.  [Lord  Denman,  C.  J. 
There  is  nothing  exclusive  of  such  a  stipulation.  Why  may 
not  the  directors  have  agreed  by  parol  to  pay  the  plaintiff 
his  salary  quarterly  ?]  It  is  said  that  the  paymaUs  are  evi- 
dence that  the  contract  was  to  pay  the  salary  quarterly,  but 
the  entry  in  the  books  is  in  this  case  the  evidence  of  the 
contract,  and  that  entry  does  not  provide  that  the  salary 
shall  be  paid  quarterly.  [Coleridge,  J.  Suppose  we  knew 
nothing  of  the  contract  except  by  means  of  the  payments, 
would  not  the  payment  of  wages  quarterly  be  evidence  of  a 
contract  of  hiring,  and  of  the  terms  agreed  upon  for  the 
payment  of  the  wages  f  In  this  case  the  entry  is  evidence  of 
the  appointment  as  clerk  at  an  annual  salary,  and  the  re- 
Co)  1  Stark.  N.  P.  C.  3. 
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ceipts  of  quarterly  sums  are  e^yidence  of  the  perioda  at        18S5. 
which  the  salary  was  to  be  paid.]  ^ 

The  action  is  improperly  brought     The  plaintiff^  if  he  v. 

was  wrongfully  dismissed,  should  have  brought  an  action  ^^^^il^^^ 
for  such  wrongful  dismissal,  and  not  the  present  action.  In  Compant. 
Beeston  v.  Collyer  the  form  of  action  was  special  assump-  ^^'^  ^mt. 
sit  by  the  clerk,  for  the  breach  of  contract  in  putting  an  end 
to  the  employment  before  the  end  of  the  current  year. 
Tamer  v.  Robinson  (a),  and  Thomas  v,  WiltiamB-{b),  shew 
that  a  servant  may  have  his  action  for  damages  sustained 
by  reason  of  a  wrongful  dismissal.  In  many  cases  the 
action  for  wages  would  be  an  inadequate  remedy;  for  in 
case  of  domestic  servants,  when  they  are  improperly  dis- 
missed, they  are  unjustly  deprived,  not  only  of  their  wages, 
but  also  of  their  sustenance.  [Lord  Denman,  C.  J.  Why 
may  not  the  servant  have  an  action  for  the  damages  he  sus- 
tains by  his  wrongful  dismissal,  and  also  an  action  for  his 
wages?]  A  dismissal  for  any  cause  operates  as  a  dissolu- 
tion of  the  relation  of  master  and  servant.  If  it  be  held 
that  it  does  not,  great  inconvenience  will  follow.  In  the 
present  case,  if  the  relation  of  master  and  servant  is  not 
dissolved,  the  plaintiff  has  a  right  to  enter  upon  the  Com- 
pany's premises  and  take  away  the  books.  Would  it  be 
convenient  to  try  the  question  whether  the  plaintiff  was 
properly  dismissed,  in  an  action  of  trespass?  \^FoUett  inter- 
posed, and  said  that  this  objection  was  not  taken  at  the 
trial.]  If  the  defendants  are  not  permitted  to  take  this  ob- 
jection now,  at  all  events  it  is  an  answer  to  the  mie  nisi  for 
increasing  the  damages. 

There  is  no  authority  for  the  position  contended  for  on  Second  point; 
the  other  side,  viz.  that  to  warrant  a  dismissal,  not  only 
must  there  be  misconduct,  but  the  motive  of  the  master  for 
dismissoig  the  servant  must  be — that  particular  misconducti 
It  is  sufficient  that  the  servant  has  been  guilty  of  miscon- 
duct; and  it  is  well  established,  that  if  a  servant  be  pro^ 
perly  dismissed  during  the  current  year,  he  cannot  recover 
(a)  Ante,  ii.  839.  {b)  Ante,  iii.  545. 
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18IS.        pro  rati     Hulk  ▼.  Heigluman{a),  Fawceii  w.   Ca$k(k\ 

The  plaintiff,   therefore,  ought  to  have  been   nonsuited. 

t,  [Coleridge,  J.  Suppose  I  dismiss  a  servant  withoat  a  eatiae 

^Marmt"   ^^V'  *"d  to-morrow  I  find  out  he  has  stolen  my  piste, 

CoicPA»T.     would  that  warrant  his  dismissal?]  -The  servant  could  not 

maintain  an  action  for  his  wages. 

Lord  Dbnman,  C.  J.^This  is  an  action  brought  bjr 
the  plaintiff  against  the  Hungerford  Market  Compaoj  for 
three  quarters  of  a  year's  wages,  due  to  him  aa  servant  to 
the  Company.    A  verdict  was  found  for  the  plaintiff.  Two 
rules  have  been  obtained.     One  rule  for  a  nonsuit,  on  the 
ground,  first,  that  the  contract  was  not  proved  aa   laid; 
secondly,  that  the  plaintiff  had  been  properly  dismissed 
from  the  service  of  the  Company,  and  could  not  recover 
any  wages  pro  rat&.     On  the  other  baud,  the  plaintiff  has 
obtained  a  rule  to  increase  the  damages  to  the  sum  which 
would  have  been  due  to  him  at  the  end  of  the  current  year. 
The  rule  nisi  for  a  nonsuit  must,  in  my  opinion,  be  made 
absolute.     There  was,  I  think,  no  variance  between  the 
proof  and  the  contract  laid  in  the  declaration.     It  was  con- 
sistent with  the  minute  of  the  appointment  of  the  plaintiff, 
as  clerk  to  the  Company  at  an  annual  salary,  that  he  might 
have  subsequently  insisted  on  quarterly  payments,  and  that 
the  directors  might  have  agreed  to  that  mode  of  payment. 
It  is  not,  however,  necessary  to  decide  that  point;  nor  is  it 
necessary  to  determine  the  question,  whether  a  servant  im- 
properly dismissed  can  recover  his  wages  pro  ratft.     Nu- 
merous cases  have  decided,  tiiat  if  a  party  who  is  faired  for 
a  particular  period  thinks  proper  so  to  conduct  himself  that 
he  is  not  able  to  give  his  skill  and  his  services  for  the  whole 
of  that  period,  he  shall  not  recover  his  wages  por  ratft  in 
respect  of  the  period  during  which  he  has  actually  rendered 
his  services.     It  is  not,  in  my  opinion,  necessary  thai  a 
master,  having  good  ground  for  dismissal,  should  either 

(a)  8  East,  145.  (b)  Ante,  iii.  177. 
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state  that  ground^  or  foe  actuated  bjf  it  in  dismissing  his        1895. 
servant.     It  is  sufficient  that  the  master  has  a  justifiable      ^'^^>^^^ 
cause  for  dismissing  hts  servant.     Suppose  a  master  in-  ^^ 

tended  to  dismiss  his  servant  vrithout  sufficient  cause^  and  Hujoerfom) 
the  servant  learning  this,  grossly  insults  his  master^  surely  Coh^akt. 
this  would  entitle  the  master  to  dismiss  the  servant.  It  is 
unnecessary  to  consider  the  case  where  the  master  has  not 
good  ground  of  dismissal,  as  in  this  ease  the  jury  have 
found  that  the  masters  were  justified  in  dismissing  the  ser- 
vant. The  question  here  in,  whether  the  absence  of  proof 
connecting  the  dismissal  with  the  misconduct  of  the  servant, 
entitles  him  to  maintain  an  action  for  his  wages.  I  am  of 
opinion  that  it  is  sufficient  for  the  master  to  shew  that  a 
ground  for  dismissal  exists.  The  plaintiff,  therefore,  can 
recover  no  damages,  and  the  rule  for  a  nonsuit  should,  in 
my  opinion,  be  made  absolute. 

LiTTLEDALE,  J. — The  plaintiff  is  not,  in  my  opinion,  in 
a  situation  to  recover  any  thing.  The  question  was  left  to 
the  jury,  whether  the  entry  of  the  protest  in  the  books  of 
the  Company  was  a  sufficient  cause  of  dismissal,  and  they 
have  found  that  it  was.  There  being  sufficient  ground  for 
dismissing  the  plaintiff,  it  has  been  argued  that  if  the 
plaintiff  was  not  dismissed  for  that  cause,  but  for  another, 
he  is  entitled  to  maintain  this  action,  and  to  recover  the 
whole  of  his  wages.  In  point  of  law  that  is  not  so.  It 
is  sufficient  for  the  master,  that  a  proper  cause  exists 
at  the  time  when  the  dismissal  takes  place.  This  may  be 
compared  to  an  action  of  assault  and  false  imprisonment, 
to  which  there  is  a  plea  of  justification,  by  virtue  of  a  war- 
rant, and  a  replication  of  de  injuria.  If  the  defendant  had 
a  good  warrant  at  the  time  when  he  made  the  arrest,  he  may 
justify  under  the  good  warrant,  although  in  fact  he  did  not 
intend  to  arrest  on  that  warrant  (a).  The  defence  in  this 
action  may  also  be  compared  to  a  case  where  a  party  dis* 

(a)  Vide  Bennett  v.  FUkint,  1  Wms.  Saund.  20;  and  3%e  Oavemors 
tftht  Foot  of  Bristol  v.  Wait,  ante,  iii.  359. 
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18S5.        trains  for  one  cause  and  avows  for  another  (<i).     In  Lmbom 
^'^^^^'^^      and  others  v.  Nockelh  (b),  this  matter  was  much  conndered, 
9,  and  the   Colkge  of  Physicians*  ca8e(c)  was   confirmedy 

HuKGERFoiiD  ^bich  decided  that  a  partj  may  abandon  that  which  he 
CoMPAKT.  may  have  stated  as  the  cause  of  arrest,  if  he  has  suffidest 
ground  at  the  time  when  the  arrest  is  made.  In  this  case, 
therefore,  if  su£Bcient  cause  existed  at  the  period  when  the 
dismissal  took  place,  the  master  is  justified,  although  he 
did  not  in  fact  dismiss  the  servant  on  that  ground. 

It  is  not  necessary  to  decide  the  question  of  variance;  but 
I  should  have  thought  that  proof  given  of  quarterly  pay- 
ments was  quite  sufficient  to  authorize  a  jury  to  infer  an 
agreement  to  pay  quarterly. 


I 


Pattbson,  J. — ^The  rule  for  a  nonsuit  was  moved  on 
two  grounds.  The  one,  that  there  was  a  variance  between 
the  proof  and  the  statement  of  the  contract  in  the  declara- 
tion ;  the  other,  that  the  plaintiff  was  properly  dismissed  from 
the  service  of  the  defendants,  and  could  not  recover  pro 
rati  for  services  actually  performed.  As  to  the  first  groundi 
I  think  there  was  no  variance.  Taking  the  whole  of  the 
evidence,  it  is  clear  there  was  a  contract  with  the  plaintiff 
for  a  salary  of  200/.  a-year,  payable  quarterly.  It  is  how- 
ever unnecessary  to  decide  this  point.  As  to  the  other 
ground,  the  jury  have  found  that  cause,  sufficient  to  warrant 
the  dismissal  of  the  plaintiff,  existed  at  the  time  of  his  dis- 
missal.   But  it  is  said  that  the  plaintiff  was  not  dismissed  on 


m 
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(a)  Ace.  Butler  and  Baker^s 
caee,  3  Co.  Rep.  36  b;  Gwinnett 
V.  FhilUppSy  8  T.  R.  643.  But 
>Vhere  the  plea  in  bar  to  a  cogni- 
zance trayerses  that  the  defendant 
it  bailiff,  and  it  appears  that  he 
distrained  in  his  own  nght,  al- 
though the  lord  under  whom  he 
makes  cognizance  has  adopted  the 
distress,  the  issue  must  be  found 
for  the  plaintiff.    Per  GascoynCf 


C.  J.  of  K.  B.,  H.  7  H.  4,  fo.S4, 
pi.  1.  And  see  U.  6  £.  9,  Fitz. 
Abr.  Estoppel,  pi.  258;  T.  ID  E, 
2,  ibid.  pi.  213;  T.  20  E.  3,  Fitt. 
Abr.  Avowry,  pi.  ISO;  1  Le€m.50j 
7T.R.  664;  1  East,  142, 

(6)  10  Bingh.  729;  3  Moore  & 
Scott,  627. 

(c)  Br,  Groenvdt  v.  Dr,  Bki^ 
wellf  1  Lord  Rajm.  454. 
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that  ground.  Neither  the  Court  nor  a  jury  can  inquire  into 
the  master^s  motive  for  dismissing  his  servant.  If  the  mas- 
ter has  good  ground  for  dismissing  his  servant,  he  may 
assign  that  as  his  reason,  when  an  action  is  brought  against  m^^III^*^ 
him  by  the  servant.  If  a  master  dislikes  his  servant,  he  Compavt. 
may  dismiss  him  for  an  offence,  for  v^hich  he  would  not 
have  dismissed  him  if  he  had  not  entertained  a  dislike  to 
him.  It  was  argued  at  one  time,  as  if  the  cause  of  dis- 
missal arose  afier  the  dismissal  had  actually  taken  place. 
If  that  had  been  so  it  would  have  been  competent  to  the 
plaintiff  to  maintain  this  action.  But  on  the  11th  of  April, 
the  directors  send  out  notices  that  another  court  will  be 
held  to  appoint  a  clerk.  Whom  do  they  employ  to  send 
out  these  notices  r  This  very  plaintiff.  He  sends  out  the 
notices,  and  makes  an  entry  in  the  books  of  the  Company, 
protesting  against  the  appointment  of  another  clerk,  on  the 
ground  that  he  is  competent  to  perform  the  duties  of  the 
office,  aud  desirous  of  performing  them.  It  is  manifest 
that  at  that  time  he  was  clerk  to  the  Company.  By  making 
the  entry  he  gave  the  Company  an  advantage,  of  which 
they  might  avail  themselves.  If  we  did  not  hold  that  where 
cause  exists  for  turning  a  servant  away,  the  master  has  a 
right  to  set  it  up,  whether  or  not  the  dismissal  proceeded 
on  that  ground,  what  would  be  the  consequence? — that 
where  a  master  intended  to  dismiss  a  servant  for  an  insuffi- 
cient cause,  the  servant  might  safely  be  guilty  of  any  mis^ 
conduct  he  pleased.  All  that  is  necessary  is,  that  the  roaster 
should  have  sufficient  cause  previously  to  the  dismissal. 

Coleridge,  J. — I  am  also  of  opinion  that  the  rule  for 
a  nonsuit  should  be  made  absolute.  Three  reasons  have 
been  assigned  to  induce  the  Court  to  pursue  this  course. 

First,  it  is  said  that  there  is  a  variance  between  the  proof 
and  the  contract,  as  laid  in  the  declaration.  That  ground  has 
failed.  There  are  abundance  of  materials  to  presume  that 
the  salary  was  to  be  paid  quarterly. 

The  second  reason  assigned  for  the  granting  of  a  new 
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idS5.  trial  wasi  thai  the  action  was  misconceived.     If  it  bad  beta 

'^^''^-^  necessary  to  decide  this  question,  I  should  have  wished  to 

9.  have  taken  time  to  consider  of  it.    In  Orchard  ▼•  Homtr{iB\ 

HDiio£ttpoal>  Xiord  Tenierden  appears  to  have  thought  that  a  servaol  ian 

BU  A  R  K  ET 

iCoHPANr.     properly  dismissed,  could  recover  on  a  count  for  wages 
pro  rati.     If,  however^  the  third  ground  for  making  the  rait 
absolute  is  tenable,  it  is  immaterial  to  consider  that  point 
It  is  settled  that  if  sufficient  cause  be  given  for  turaiag 
away  a  yearly  servant,  in  the  middle  of  the  current  year, 
and  he  is  dismissed,  he  cannot  recover  his  wages  pro  rati* 
Id  this  case  no  attempt  is  made  to  disturb  the  finding  of 
the  jury.     In  truth,  the  conduct  of  the  plaintiff  was  wholly 
inconsistent  with  the  relation  of  master  and  servant    Bat 
it  is  argued,  that  in  order  to  entitle  the  defendant  to  sat  up 
this  defence  to  the  action,  the  jury,  in  addition  to  the  liad^ 
ing  that  there  had  been  misconduct  on  the  part  of  the 
plaintiff,  should  have  gone  on  to  find  that  he  was  dismissed 
on  account  of  that  misconduct.    Upon  consideration  I  think 
that  this  is  not  necessary.    Where  the  servant  has  betO 
dismissed,  add  the  master  is  sued  for  wages,  the  mastat 
may  avail  himself  of  the  misconduct  of  the  servant  as  a  de« 
fence,  although  he  may  not  have  dismissed  him  for  that 
cause.     The  only  question  to  be  considered  is,  has  the 
service  been  put  an  end  to  upon  sufficient  cause  i     That  is 
an  intelligible  question.    If  the  motive  of  the  master  is  to  be 
inquired  into,  the  jury  will  have  to  consider  a  question  very 
difficult  to  determine. 

On  that  ground,  in  my  opinion,  the  rule  for  a  nonsail 
should  be  made  absolute. 

.  ]{  Rule  absolute  for  a  nonsuit 

||!!i|!|  H  C^)  ^  ^^'  ^  Payne,  350. 
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1895. 


Doe  on  the  demise  of  (Admiral)  Douglas  and  Wifit  v. 

Elizabeth  Lock. 

£jECTMENT  for  messuages  and  lands  at  Porlock,  in  the  A.f  tenant  for 
county  of  Somerset,  tried  before  Aldersofi  J.,  at  the  Bridg-  jJowered"io 
vf^ter  Assizes,  1831,  when  a  verdict  was  taken  for  the  make  leases, 
plaintiff,  subject  to  the  following  case :  ancient  and 

21st  February,  1765.  William  Btathwayt  being  seised  in  acc"8«o?«i 

.         ,  ,  reservauons 

fee,  devised  the  premises  to  Mary  his  wife  for  life,  re-  be  thereby  re- 
mainder to  William  his  son,  in  fee.  ^"^""aIa  "^^ 

'  providea 

May,  1787-  The  testator  died  seised,  leaving  his  widow,  ''they  be 
Mary  Blathwayty  him  surviving.  f^e  manner* 

December,  1827.  Mary  Blathwayt  died,  aged  107.         ^^^  ^°""»  "°^ 
March,  1796.  William  Blathwayt,  the  son,  devised  his  der  such  and 
remainder  to  his  wife  Frances  (one  of  the  lessors  of  the  '*'®.**^®  ^^^^ 

^  vations,  cove- 

plaintiff)  for  life ;  and  Frances,  after  the  death  of  William  nants,  condi- 
tions, and 
agreements  as 
are  nsaally  and  customarily  contained  in  leases  of  the  same  kind  in  the  respective 
parishes  and  places  in  which  the  premises  are  situate.'' 

Upon  a  question  as  to  the  validity  of  a  lease  granted  by  A.,  other  leases  of  lands  in 
the  same  parish  are  admissible  in  evidence  fer  the  purpose  of  shewing  whether  the 
lease  in  question  satisfies  the  second  proviso. 

SemblCy  that  the  true  criterion  of  a  reservation  of  the  ancient  and  accustomed  rent 
under  the  first  proviso  iny — the  reservations  oontiuned  in  the  lease  made  of  the  premises 
next  preceding  the  creation  of  the  power. 

Dubitatur^  whether  a  quarterly  reservation  of  i'dnt,  tirhlch  had  been  previously  re- 
served half-yearly,  will  vitiate  the  lease. 

It  is  no  objection  to  such  a  lease,  that  in  former  leases  a  right  of  re-entry  was  re- 
served, in  the  event  of  there  being  no  otert  distress  on  the  premises,  and  that  in  the 
lease  under  the  power  the  word  ^  overt "  is  omitted. 

The  omission  to  reserve  a  heriot,  where  a  heriot  had  been  accustomably  reserved, 
would  vitiate  the  lease. 


time 

though  the  reservation  in  former  leases  was,  <'  of  the  best  good  of  il.  B.  (the  cestui  que 
vie  and  lessee)  or,  such  person  as  shall  be  in  possession  of  the  premises  as  tenant,  by 
virtue  of  the  lease.'' 

A  clause,  purporting  to  reserve  and  exteptio  the  lessor  the  power  ^f  hunting,  &c.  over 
the  demised  premises,  enures  as  a  grant  from  the  lessee  to  the  lessor  of  a  right  or  privi' 
lege,  and  not  as  a  reservation  or  exception. 

A  clause  in  a  lease,  purporting  to  reserve  underwoods  and  uodexground  produce, 
enures,  not  as  a  reservation  but  as  an  exception. 

Where  former  leases  contained  an  exception  of  '*  all  and  all  mannar  of  timber  trees, 
and  trees  likely  to  prove  timber,^*  a  lease  under  such  power,  containing  an  exception  of 
<<  all  timber  trees,  bodies  of  pollard  and  other  trees  whatsoever,"  granted  at  the  same  rent, 
was  held  to  be  void,— -on  the  ground  that  the  tulffecifmUter  of  the  demise  is  increased 
by  the  alteration  in  the  excepdoo,  and  that  no  further  rent  is  reserved  in  respect  of 
such  addition  to  the  sabjact-niatter  of  the  demise. 
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Blathwayt,  the  son,  which  happened  in  the  year  1806, 
intermarried  with  Admiral  Douglas,  the  other  lessor  of  the 
plamtiff. 

The  defendant  is  the  widow  and  executrix  of  Jokm 
Lock,  who  was  steward  to  Mary  Blathwayt,  and  claims  to 
hold  the  premises,  or  some  part  of  them,  under  certain 
leases  granted  by  Mary  Blathwayt  in  execution,  as  the 
defendant  contends,  of  a  power  of  leasing  contained  in  the 
will  of  William  Blathwayt  (the  father),  which,  as  far  as  the 
present  question  is  concerned,  was  in  the  foUowiug  terms ; 

''  I  give  and  devise  unto  my  wife  Mary  Blathwayt,  all 
that  my  manor  or  reputed  manor  of  Porlock,  and  the  several 
capital  messuages,  mansion  houses,  and  other  messuages 
and  tenements,  farms,  lands,  arable,  meadow,  and  pasture, 
and  wood  grounds  and  hereditaments,  with  their  and  every 
of  their  appurtenances,  situate  8cc.  in  the  parish  of  Porlock, 
in  the  county  of  Somerset ;  and  also  all  and  singular  &c. — 
(the  will  then  describes  property  in  the  city  of  London  and 
the  parishes  of  Clerkenwell  and  St.  Luke's,  in  the  county 
of  Middlesex,) — to  hold  to  her  and  her  assigns,  from  and 
immediately  after  my  decease,  for  and  during  the  term  of 
her  life,  in  lieu  and  in  full  recompense  and  bar  of  all  dower 
&c. ;  and  from  and  after  the  decease  of  my  said  wife,  I  give 
and  devise  all  and  singular  my  said  manor,  messuages,  8cc. 
to  my  eldest  son  and  heir  apparent,  to  hold  to  him,  his 
heirs  and  assigns  for  ever :  Provided  always,  and  my  will  is, 
that  my  said  wife  shall  have  full  power  and  authority,  from 
time  to  time,  during  her  life,  to  grant  leases  of  my  said 
houses  and  premises  in  and  near  London,  for  any  term  or 
number  of  years  not  exceeding  2 1  years,  to  commence  and 
take  place  in  possession  and  not  in  reversion,  and  also  to 
demise  and  grant  leases  of  all  and  every  the  estates  and  lands 
lying  within  my  manor  of  Porlock,  for  the  term  of  fourscore 
and  nineteen  years,  determinable  on  one,  two,  or  three  lives, 
in  possession,  reversion,  or  remainder,  or  such  part  or  parts 
thereof  as  now  is  or  are,  or  hath  or  have  been  anciently 
demised  and  granted  for  one,  two,  or  three  lives,  in  posses- 
sion or  reversion,  so  as  there  be  no  more  than  three  lives 
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ID  being  at  one  time,  and  so  as  the  ancient  and  accustomed  1835. 
yearly  rent  and  reservation^. be  thereby  reserved;  and  also  to 
demise  and  grant  leases  of  all  other  my  said  farms,  lands, 
and  premises  within  the  parish  of  Porlock,  for  any  term  or 
number  of  years  not  exceeding  twenty-one  years,  whereon 
shall  be  reserved  the  utmost  and  most  improved  rent  that 
can  or  may  be  had  or  gotten  for  the  same,  and  without  hav- 
ing, receiving,  or  taking  any  fine  for  doing  thereof,  and  so 
as  that  the  tenants  or  occupiers  thereof  be  not  dispunish- 
able of  waste ;  all  and  every  such  several  leases  of  my  said 
houses  in  or  near  London,  of  my  estates  at  Porlock  held 
for  99  years  determinable  on  lives,  and  of  my  said  farm, 
lands,  and  estates,  being  from  time  to  time  made  and  granted, 
in  the  same  manner  and  form,  and  with  and  under  such  aud 
the  like  reservations,  restrictions,  covenants,  conditions,  and 
agreements,  as  are  usually  and  customarily  contained  in 
leases  of  the  same  kind,  in  the  several  and  respective  parishes 
and  places  where  the  said  premises  are  situated,  and  all  and 
every  the  tenants  and  lessees  from  time  to  time  executing 
counterparts  of  such  leases.** 

By  the  first  lease,  under  which  the  defendant  claimed, 
dated  20th  April,  1804,  Mary  Blathwayt  demised  to  John 
hock  for  99  years,  if  three  persons  therein  named  should  so 
long  live, — one  of  whom  is  now  alive. 

By  a  second  lease  in  reversion,  dated  4th  November, 
1820,  Mary  Blathwayt  demised  unto  the  defendant,  for  the 
term  of  99  years,  immediately  after  the  determination  of 
the  estate  then  subsisting  therein,  if  three  persons  therein 
named  should  so  long  live, — one  of  whom  is  now  alive. 

The  only  old  lease  now  existing  of  the  premises  in 
question,  was  one  produced  by  the  plaintiffs  from  the  mrmiN 
ment  room  of  the  estate,  bearing  date  15th  April,  1756. 

By  this  lease  certain  reservations  and  exceptions  were 
made  which  were  not  contained  either  in  the  lease  of  1804 
or  in  that  of  18^0.  Thus,  in  the  lease  of  1756  the  rent  was 
reserved  at  two  half-year ly  payments,  in  those  of  1804  and 
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1820,  at  four  quarterly  payments.  Again,  the  leaae  of  1756 
contained  a  power  of  re-entry  in  case  the  rent  should  be  in 
arrear  twenty-one  days,  and  there  should  be  no  overt  distrew 
upon  the  premises;  but  the  leases  of  1804  and  1890  gaie 
the  right  of  re-entry  if  the  rent  should  be  in  arrear  iwaiti 
days,  and  there  should  be  no  distress, — omitting  the  woid 
''overt."  By  the  lease  of  1756  a  heriot  was  resenred  of  the 
best  good  of  W.  Frost  (the  lessee),  his  executors,  admmih 
trators  or  assigns,  or  of  such  person  as  should  be  iu  pouessim 
of  the  premises,  and  entitled  to  the  same  by  virtue  of  the 
lease.  The  lease  of  1804  reserved  a  heriot  of  the  best 
good  of  J.  Lock  (the  lessee);  and  in  the  lease  of  1820  it  was 
of  the  best  good  of  the  person  or  persons  who  for  the  time 
being,  during  the  term,  should  be  tenant  or  tenants  m  posses- 
sion of  the  demised  premises.  Again,  the  lease  of  1736  ooa- 
tained  an  exception  of  all  and  all  manner  of  tioiber  trees, 
and  trees  likely  to  prove  timber,  then  standing,  or  which 
during  the  term  should  stand,  on  the  demised  premises. 
The  leases  of  1804  and  1820  excepted  all  timber  trees,  bodies 
of  pollard  and  other  trees  whatsoever,  (•*  now  or  hereafter^ 
in  the  lease  of  1820,)  standing  or  growing  on  the  demised 
premises,  with  free  liberty  to  the  lessor,  his  heirs,  &c.,  to 
cut  and  carry  away  the  same.  The  lease  of  1 756  reserved 
right  of  egress  and  regress  to  take  trees,  quarries,  mines, 
&c.  The  lease  of  1804  did  not  reserve  such  right  in  respect 
of  trees  and  quarries.  The  lease  of  1 756  reserved  all  mines 
and  quarries  of  stone  or  slate.  The  lease  of  1804  contained 
no  reservation  of  quarries.  The  lease  of  1820  was  in  this 
respect  the  same  as  that  of  1756.  The  lease  of  1756  con- 
tained a  reservation  of  a  right  to  hunt,  hawk,Jish,  or  fowl, 
upon  the  premises.  The  leases  of  1 804  and  1 820  contained 
no  such  reservation,  but  reserved  all  royalties.  The  lease 
of  1756  reserved  suit  of  mill  to  the  lord  of  the  manor.  The 
other  leases  reserved  it  to  the  grantor,  her  heirs  or  assigns, 
or  such  person  as  should  be  owner  of  the  iiiheritanct. 
There  were  some  other  variations,  which  it  is  not  necessary 
to  mention. 
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For  the  plaintiff  it  is  contended,  that  the  lease  of  1604 
was  invalid,  inasmuch  as  it  contained  no  reseiration  of  the 
shrouds^  limbs,  or  tops,  but  only  of  the  bodies  of  young  trees^ 
not  having  arrived  at  that  age  or  maturity  to  be  considered 
timber-trees  ;  nor  of  the  shrouds,  limbs,  or  tops  of  pollard 
trees;  nor  any  young  trees  of  the  timber  kind,  such  as  oak,  Obiections  to 
ash,  and  elm,  but  only  a  reservation  of  timber  trees  and  ^^^^  ®^  ^®^' 
the  bodies  of  pollard  trees,  and  the  bodies  of  other  trees ; 
and  no  reservation  even  of  any  timber  trees,  bodies  of  pol- 
lard«  or  other  trees  themselves  that  should  thereafter  stand 
or  grow  upon  the  said  demised  premises ;  no  reservation  of 
any  quarries  of  stone  or  slate,  or  of  liberty  to  enter  to  take 
the  same ;  no  reservation  of  liberty  to  hunt,  hawk,  fish,  or  fowl 
upon  the  premises  ;  no  reservation  of  the  rent  half-yearly, 
but  instead  thereof  quarterly  ;  no  reservation  of  the  best 
good  of  the  lessee,  his  executors,  administrators,  or  assigns, 
or  of  such  persons  as  should  be  in  possession  of  the  pre- 
mises, and  entitled  to  the  same  by  virtue  of  the  lease,  for  and 
in  the  name  of  a  heriot ;  no  reservation  of  a  right  of  re-entry 
for  the  lessor,  his  heirs  and  assigns,  in  case  the  rent  should 
be  unpaid  twenty-one  days,  and  there  should  be  no  ''  overt** 
distress  upon  the  premises  whereby  to  levy  the  same,  al- 
though the  lease  of  1756  did  contain  all  these  reservations. 

And  that  the  lease  of  1820  was  ineffectual  and  void,  in-  Objections  to 
asmuch  as  it  contained  no  reservation  of  the  shrouds,  limbs,  ^®**^  ®^  ^®^' 
or  tops,  but  only  of  the  bodies  of  young  trees  not  having 
arrived  at  that  age  or  maturity  to  be  considered  timber  trees; 
nor  of  the  shrouds,  limbs,  or  tops  of  pollard  trees,  nor  of  any 
young  trees  of  the  timber  kind,  such  as  oak,  ash,  and  elm, 
but  only  a  reservation  of  timber  trees,  and  the  bodies  of 
pollard  trees,  and  the  bodies  of  other  trees ;  no  reservation 
of  liberty  to  hawk,  hunt,  fish,  or  fowl ;  nor  of  the  rent  half- 
yearly,  but  instead  thereof  quarterly;  no  reservation  of 
the  best  good  of  the  said  Elizabeth  Lock,  her  executors, 
administrators,  or  assigns,  for  or  in  the  name  of  a  heriot ; 
DO  reservation  of  right  of  re^-entry  for  the  lessor,  his  heirs  or 
assigns^  in  case  the  rent  should  be  unpaid  twenty'-one  days 
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and  there  sbould  be  no  mtrt  dtalress  upon  the  prenuM* 
whereby  lo  levy  the  same,  allhough  the  lease  of   1756  Hi 
coDtain  all  these  reservations. 

The  property  of  the  lessors  of  tbe  plaiotiff  in  the  parish 
of  Porlock,  consists  of  about  4000  acres.  There  are  in  the 
parish  500  acres  the  property  of  olhera,  of  which  100  or 
more  belong  to  Lord  Kitig,  and  are  commons;  100  acres 
of  wood  are  Lord  Kiiig't:  some  few  acres  are  Sir  Thoma$ 
AcJand^s;  the  rector  has  about  100  acres  of  wood,  some 
commoo,  aad  other  lands;  and  there  are  a  few  other  tcfj 
small  proprietors,  of  three  or  four  acres  each. 

Tbe  defendant  proposed  to  prove  that  tbe  several  leases 
were  giaoted  with  such  reservations,  restrictions,  covenantii 
conditions,  and  agreemeots  as  were  usually  and  customarily 
contained  in  leases  of  the  same  kind,  in  the  parish  and  place 
where  the  same  were  situated,  and  for  this  purpose  Ira- 
dered  in  evidence  several  leases  granted  by  WiUiam  Blatk- 
tcatft  of  lands  and  tenements  in  Porluck.  The  learned 
judge  was  of  opinion  that  tbe  defendant  was  in  this  respect 
confined  to  former  leases  of  tlie  same  property,  but  it  is  agreed 
that  other  leases  of  other  lands  within  the  same  manor 
shall  form  part  of  this  case,  subject  lo  the  opinion  of  the 
Court  uH  the  admissibility  of  them  in  evidence;  and  the 
Court  to  be  at  liberty  to  draw  any  inference  of  fact  which  a 
jury  might  havo  done  from  the  evidence  hereinafter  set  out 
As  to  the  reservations  relative  to  trees,  &c.  contained  in 
the  leases  of  1804  aud  1820,  the  defendant  contends  that 
there  is  no  usuni  reservation  in  this  respect  in  leases  of  the 
same  kind  in  the  same  parish,  for  that  the  reservation,  where 
it  does  occur,  is  in  these  ihirteen  varielies.  (The  case  here 
gives  the  thirteen  varieties  of  reservations  as  to  timber 
trees,  which  varieties  are  collected  from  fifty-three  leases, 
and  many  of  them  dilfer  more  nidely  from  tlic  reservation 
in  the  lease  of  I  TAG,  than  du  the  reservations  iu  the  lease  of 
1804  and  I8t20.)  And  that  in  the  three  next  mentioned, 
and  in  nine  others,  at  least,  in  tiial  parish,  there  is  uot  any 
reservation  of  timber   at  all.     (The  case   here  gives  dK 
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datesy  names  of  the  tenants,  and  description  of  the  property        i8S5. 
ill  the  three  leases.) 

As  to  there  being  no  reservation  of  any  quarries  of  stone 
or  slate,  or  of  liberty  to  enter  to  take  the  same,  the  de- 
fendant says  there  are  many  leases  of  the  same  kind  (by  the 
testator  and  his  father,  the  former  owners,)  of  lands  in  the  Quarries, 
parish  of  Porlock,  where  mines,  8cc*  are  not  excepted, 
namely, — (The  case  here  specifies  five  leases.) 

As  to  there  being  no  reservation  of  the  rent  half-yearly.  Quarterly 
but  instead  thereof  a  quarterly  reservation,  the  defendant  says  half-yearly 
that  there  are  many  leases  of  the  same  kind  in  the  parish  of  reservation. 
Porlock,  made  by  the  testator  and  his  father,  in  which  the 
rent  is  reserved  quarterly.     (The  case  here  specifies  seven 
leases,  and  refers   to  nine  others  as    behig   to  the  same 
effect.) 

As  to  there  being  no  reservation  of  liberty  to  hunt,  hawk,  Hunting,  &c 
fish,  or  fowl,  the  defendant  says,  that  in  leases  of  the  same 
kind  in  the  parish  of  Porlock  by  the  testator  and  his  father, 
this  liberty  is  not  reserved  in  any  other  manner,  and  that  in 
many  leases  it  is  altogether  omitted.  (The  case  here  spe- 
cifies five  instances,  and  refers  to  forty-six  others.) 

In  a  lease,  dated  1779,  of  a  messuage  with  courtlage, 
garden,  and  orchard,  containing  one  acre  and  a  half,  with 
the  appurtenances,  (excepting  all  wood  and  right  of  com« 
mon,) — mines,  quarries,  hunting,  hawking,  and  shooting,  and 
all  other  royalties  whatsoever  are  reserved,  and  the  same 
form  of  reservation  occurs  in  four  other  similar  leases. 

As  to  the  heriot,  the  defendant  says  that  the  reservation  Heriot. 
of  a  sum  of  money  for  a  heriot  is  usual  in  leases  of  the 
same  kind,  and  made  by  the  testator  or  his  father,  of  lands, 
&c.  in  the  parish  of  Porlock,  and  that  there  are  fifty  such 
leases, — as  is  also  the  reservation  of  the  best  beast  or  best 
good,  with  which  there  are  forty-four  leases,  and  of  the 
best  beast,  or  good,  or  money y  with  which  there  are  thir- 
teen leases;  and  that  there  are  fourteen  leases  with  the  reser- 
vation of  the  best  beast  or  best  good  of  the  party  possessed 
of  the  premises,  and  entitled  under  the  lease. 
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Tbe  defendant  instances  the  following  leases  in  which 
are  reserved  money  heriots,  the  immediately  pracedi^ 
lease  having  reserved  the  heat  beatt  or  the  he»tgoodt  (Pm 
such  instances  are  here  given.) 

As  to  the  reservation  of  the  right  of  re-entiy,  the  de- 
fendant njB  there  is  no  usual  reservation  in  this  respect  ■ 
leases  of  the  same  kind  in  -the  parish  of  Porlock,  and  she 
produces  the  following  instances  of  leases  without  such  a 
reservation.  (Two  instances  are  here  given  in  detail,  uid 
twelve  others  are  referred  to.) 

The  testator  granted  eighty-five  leases,  and  there  are  one 
handred  and  twenty<eight  other  leases  granted  by  prior 
owners.  And  of  the  said  eighty-five  leases  granted  hf 
the  testator,  forty-nine  contain  the  said  reservations  of 
trees,  &c. — forty-one  contain  the  reservation  of  a  right  to 
hunt,  shoot,  sport,  &c. — seventy-five  contain  a  reservatioa 
of  the  rent  half-yearly;  and  seventy-three  contain  the  reser- 
vation of  suit  at  the  lessor's  manor-mill, — and  eigh^-one 
contain  a  reservation  of  a  right  to  re-enter  tn  case  there 
should  be  no  overt  distress  upon  the  premises. 

And  the  plaintiff  contended  that  two  of  these  leases,  dated 
February  17th  and  October  ISth,  I779,  were  aucb  leases 
as  were  luualli/  granted  by  the  testator  in  the  manor  of 
Porlock,  and  as  evidence  thereof  produced  from  the  lessors 
of  the  plaintiff's  muniment-room  two  agreements  found  there 
with  the  two  leases,  each  agreement  bearing  date  the  13th 
October,  1778,  and  each  made  between  and  signed  by  the 
tesUtor  and  Jbraham  Phelps,  whereby  the  testator  agreed 
to  grant  the  said  two  leases  to  Phelps;  each  of  which  agree- 
ments contain  the  following  clause: — 

"  The  said  Abraham  Phelps  agrees  to  execute  a  counter- 
"  part  of  such  lease  to  Mr.  Blalhtcat/t,  and  to  enter  into 
"  such  covenants  as  are  usual  and  proper  in  leases  of  the 
"  like  kind  for  the  manor  of  Porlock." 

Copies  of  the  several  leases  accompany  the  case. 

If,  under  any  of  the  circumstances  hereinbefore  stated, 
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the  Court  shall  be  of  opinion  that  the  leases  of  1804  and        1835. 
1820  were  invalid,  then  the  verdict  is  to  stand;  otherwise, 
to  be  entered  for  the  defendant. 

The  case  was  argued  in  Easter  term,  1834. 

FoUettf  for  the  plaintiff,  in  support  of  the  objections  stated 
in  the  special  case,  cited  Co.  Lilt.  47  a  ;  Doe  d.  Earl  of 
Shrewsbury  v.  Wilsoti  (a) ;  Smith  v.  Doe  d.  Earl  of  Jersey 
(in  error)  (6);  Judgment  of  Lord  Eldon  in  that  ca8e(c); 
Smith  V.  Boleid);  Doe  d.  Bartlett  v.  JRendle(e);  hord 
Mountjoif\  case(y*);  Tomlittson  v.  Day{g);  Com.  Dig. 
Copy/iold  (K),  £0;  Randall  v.  &ory (A);  Sugden  on  Pow* 
ers  (t) ;  Coxe  v.  Day  (Ji) ;  Doe  v.  Meyler  (Q. 

Bere^  contri,  cited  Doe  d.  Duke  of  Devonshire  v.  Caven* 
dish{m);  Fancy  v.  Scott  (n);  Hay  v.  Coventri/{o);  Bradley 
V.  Peixoto  (p) ;  Ware  v.  Cami  {q) ;  Roe  d.  Brune  v.  iZaic^ 
lings  (r);  Taylor  A.  Atkyns  y.  Horde  (s)\  Clun's  case(<); 
Dean  and  Chapter  of  Worcester  case  (u) ;  Cruise's  Digest, 
Franchise  {x) ;  Wilkinson^s  Office  of  Coroner  \  Keble  v. 
Hickringill  (y) ;  Dann  v.  Spurrier  (z) ;  Heyward^s  case  (a) ; 
Bac.  Abr.  Conditions  (O  1)(6) ;  Williams  on  Executor Sj  1224. 

* 

Follett,  in  reply,  cited  Pickering  v.  Ncye5(c), 

• 

(a)  5  Barnw.  &  Alders.  363,         (o)  3  T.  R.  83. 
381,  389.  (p)  3  Vcs.  383. 

(b)  2  Brod.  &  Bingh.  473;  5  B.  (q)  10  Bamw.  &  Cressw.  433; 
Moore,  332.                                         5  Mann.  &  Ryl.  341. 

(c)  2  Brod.  &  Bingh.  606,  607.  (r)  7  East,  287. 
(rf)  Cro.  Jac.  45H.  («)  1  Burr,  121. 
(e)  3  Maule  &  Selw.  99.  (0  10  Co.  Rep.  128. 
(/)  5  Co.  Rep.  3  b,  5  b.  («)  6  Co.  Rep.  37,  38. 
(jg)  2  Brod.  &  Bingh.  680.  (*)  3  Cruise's  Dig.  tit.  xxvii. 
(A)  Cro.  Car.  313.  (y)  11  Mod.  74. 
(t)  Page  630.  (z)  3  Bos.  &  Pul.  399,  403. 
(k)  13  East,  118.  (a)  2  Co.  Rep.  35. 
(0  2  Maule  &  Selw.  S76.  (6)  1  Bac.Abr.652, 5th&6thed. 
(m)  3  Dougl.  48,  53;    5.  C.  4  (c)  7  Dowl.  &  Rjl.  49;  4  Barn. 

T.  R.  741,  n.  St  Cressw.  639. 

(fi)  8  Maon.  &  Ryl.  335. 
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In  the  course  of  this  term  judgment  was  j^ronodiiced  bj 
Lord  Denman,  C.  J.  as  follows: — 

The  question  in  this  case  is,  whether  the  leases  of  1804 
and  1820  can  be  supported. 

There  is  an  existing  life  under  each  lease.  Suppose, 
therefore,  th^t  the  lease  of  1804  should  appear  to  be  iniralid, 
if  that  of  1820  should  be  valid  and  now  in  force,  it  would 
defeat  the  plaintiff's  right  of  action. 

The  tenant  for  life  was  enabled  to  grant  leases  in  posses- 
sion or  reversion;  the  lease  of  1820  is  made  to  commence 
''  oti  the  death  of  Benj&min  Floyd  or  other  sooner  deter- 
mination or  avoidance  of  such  estate  or  estates  as  are  now 
granted  therein  and  subsisting,  and  determinable  on  the 
death  of  the  said  Befijamin  Floyd  as  aforesaid,  for  the  re- 
mainder of  a  certain  term  of  fourscore  and  nineteen  years, 
by  indentures  of  lease,  &c."  The  case  does  not  state  whe- 
ther Befijamin  Floyd,  or  who  else,  is  the  existing  life  under 
the  lease  of  1804.  If  Befijamin  Floyd  be  dead,  the  lease 
of  1820  took  effect  on  his  death:  if  he  be  still  alive,  then, 
(inasmuch  as  the  lessors  of  the  plaintiff  repudiate  the  leases 
both  of  1804  and  of  1820,)  if  that  of  1804  be  not  a 
valid  one,  it  is,  at  all  events,  at  an  end,  as  the  estate 
thereby  granted  is  determined  by  the  death  of  Mary  Biathr 
icayt,  the  tenant  for  life;  and  therefore  it  is  not,  in  strict- 
ness, necessary  to  inquire  into  the  validity  of  the  lease  of 
1804(«).  We  may  also  observe,  that  many  of  the  cases  cited 
arise  upon  Ecclesiastical  leases  under  the  1  FJiz.  c.  19,  s.  7» 
and  13  Eliz,  c.  10,  s.  3.  The  words  of  those  statutes  are 
in  substance  the  same  as  those  in  the  power  created  by  the 
will  of  the  testator,  William  Blathwayt,  of  21st  February, 
1765,  and  the  same  reasoning  will  apply  to  both. 

The  power  of  leasing  in  this  case  embraces  three  diffe- 
rent classes  or  descriptions  of  properly. 

First. — Premises  in   or   near  London, — for  twenty-one 
years. 

{a)  i.  e.  provided  the  lease  of  18i?0  be  valid. 
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Secondly. — Premises  in  Poilock  which  have  been  an-         ia35. 
ciently  demised, — for  ninety-nine   years,  determinable  on 
two  or  three  lives,  either  in  possession  or  reversion. 

Thirdly. — Other  premises  in  Porlock, — for  twenty-one 
years. 

It  is  upon  the  second  description  that  this  case  arises. 

One  provision  as  to  these  leases  is, — **  so  as  that  the  an-  Ancient  rent, 
cient  and  accustomed  yearly  rent  and  other  reservations  be 
thereby  reserved.*' 

Some  provisions  applicable  to  the  two  other  classes  are 
stated,  after  which  comes  the  following  general  clause  appli- 
cable to  all  the  three  classes. 

"  All  and  every  such  several  leases  of  my  said  estates  at  Usaal  cove- 
Porlock,  held,  or  to  be  held  for  ninety-nine  years,  determin- 
able on  lives,  and  of  my  said  farms,  lands,  and  estates, 
being  from  time  to  time  made  and  granted,  in  the  same 
manner  and  form,  and  with  and  under  such  and  the  like  reser- 
vations, restrictions,  covenants,  conditions,  and  agreements  as 
are  usually  and  customarily  contained  in  leases  of  the  same 
kind  in  the  several  and  respective  parishes  and  places 
where  the  said  premises  are  situated.'' 

The  second  class  of  cases  therefore  contains  two  sets  of 
provisions:  1st.  That  the  ancient  and  accustomed  rent  and 
reservations  be  reserved.  2d.  That  they  be  granted  in  the 
same  manner  and  form,  and  with  and  under  such  and  the 
like  reservations,  covenants,  conditions,  and  agreements,  as 
are  usually  and  customarily  contained  in  leases  of  the  same 
kind  in  Porlock.  The  first  applying  to  what  has  been 
done  as  to  the  ancient  rent  and  reservations  on  the  particu- 
lar premises  leased,  and  the  other  as  to  what  is  the  usual 
and  accustomed  course  upon  other  premises  in  Porlock, 
without  reference  to  any  ancient  usage.  And  unless  both 
these  sets  of  provisions  be  complied  with,  the  lease  cannot 
be  supported. 

One  question  for  our  consideration  is,  whether  other 
leases  of  the  same  kind  in  Porlock  are  admissible  in  evi- 
dence; and  we  have  no  doubt  that  they  are  so,  for  it  is  quite 
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impossible  to  know  what  was  the  course  and  custom  of 
covenants,  agreements,  &c.  contained  in  leases  of  other  pre* 
mises  in  Porlock,  unless  the  leases  be  resorted  to;  but  dien 
when  that  is  done,  the  evidence  thus  obtained  only  appfies 
to  the  second  set  of  provisions^  which  we  have  before  alluded 
to  as  contained  in  the  latter  part  of  the  leasing  power,  and 
cannot  affect  the  former  part,  which  requires  the  ancient  rent 
and  reservations,  because  as  to  these  it  is  clear,  on  the  word- 
ing  of  the  power,  that  the  rent  and  reservations  of  the  par- 
ticular property  are  alone  to  be  attended  to.  If  the  provi- 
sion as  to  the  ancient  and  accustomed  rent  and  reservation 
shall  be  found  to  have  been  satisfied  and  complied  with,  it 
wall  then,  and  then  only,  be  the  subject  of  inquiry,  whether 
the  covenants,  &c.,  contained  in  leases  of  other  premises 
in  Porlock,  have  also  been  adopted,  so  as  upon  the  whole 
to  make  a  complete  and  perfect  lease,  according  to  the  two 
sets  of  provisoes  comprised  in  the  power. 

That  being  so,  it  becomes  necessary  to  ascertain  what 
are  the  ancient  rent  and  reservations  as  to  the  particular 
tenement ;  and  iu  considering  that,  the  proper  evidence  is  the 
last  lease,  as  to  which  it  was  said  by  Lord  Holt  in  Orby  v. 
Lord  Mohun  (a),  (which  arose  upon  the  construction  of  a 
power,)  that  shall  be  deemed  the  ancient  rent  which  was  the 
rent  at  the  time  the  power  was  reserved,  or  when  the  last 
lease  before  was  made,  if  the  estate  was  not  then  under  lease. 
In  Morrice  v.  Antrobus{b),  which  arose  upon  a  lease  made  by 
the  Petty  Canons  of  St.  Paul's,  for  twenty-one  years,  where 
three  other  leases  at  less  rents  and  with  larger  exceptions 
were  referred  to.  Hale,  C.  B.  said,  that  the  accustomed 
rent  mentioned  in  the  statute  ought  to  be  understood  of  the 
rent  reserved  in  the  last  lease,  and  not  upon  the  first, — for 
that  rent  having  been  altered  since,  cannot  be  called  the 
accustomed  rent.  But  whether  this  position  be  right  or  not, 
the  lease  of  1 756  is  the  only  evidence  there  is  of  what  had 
been  the  accustomed  rent  and  reservations,  and  as  this  lease 

(a)  2  Vern.  542,  reported  also       in  Chancery,  257. 
in  3  Chancery  Rep.  56,  and  Prec.  (6)  Hardres,  325. 
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was  granted  nine  years  only  before  the  date  of  the  will,  we        j835. 
may  fairly  conclude  that  it  was  the  last  lease  before  the  will, 
and  therefore  must  necessarily  be  attended  to. 

First,  as  to  the  rent:  it  is  the  same  in  amount  in  all  the 
leases — of  1756,  IQiH,  and  1820,  and  the  general  descrip- 
don  of  the  premises  is  the  same  in  all,  subject  only  to  the 
exceptions  which  will  be  hereafter  noticed.  But  it  is  not 
merely  the  amount  of  the  ancient  rent  reserved,  but  it  must 
be  reserved  with  all  the  beneficial  circumstances;  as  was  said 
by  Lord  Mansfield^  in  delivering  the  judgment  of  the  Court 
in  Taylor  d.  Atkyns  v.  Horde  (a).  And  the  6rst  point  raised  Half-yearly 
upon  that  is.  that  by  the  lease  of  1 756,  the  rent  is  payable  «»«^»"<>"- 
half-yearly f  whereas  by  those  of  1804  and  1820,  it  is  pay*^ 
able  quarterly.  On  a  quarterly  reservation,  if  the  tenant  for 
life  die  in  the^rs^  portion  of  the  half-year,  the  remainder- 
man will  receive  both  the  first  and  second  quarters'  rent 
of  the  half  year,  and  will  therefore  be  in  the  same  situation 
as  if  the  rent  had  been  reserved  half-yearly;  but  if  the  tenant 
for  life  die  in  the  second  portion  of  the  half-year,  the  first 
quarter  will  be  received  by  the  tenant  for  life,  and  the  second 
quarter  only  by  the  remainder-man,  who  will  consequently 
be  in  a  worse  situation  than  if  the  rent  had  been  reserved 
half-yearly.  This  however  is  only  a  '^  contingency,''  and 
may  or  may  not  happen ;  and  it  is  to  be  seen  whether  that 
would  avoid  the  lease.  In  Lord  Mountjoy^s  case  (6),  where 
tenant  in  tail,  under  a  special  act  of  parliament,  in  the  time 
of  Henry  S,  was  empowered  to  grant  leases,  rendering  the 
true  and  ancient  rent,  the  tenant  in  tail  made  a  lease  reserv- 
ing the  rent  to  be  paid  at  two  feasts  of  the  year,  where  the 
old  rent  was  payable  2X  four  feasts ;  and  one  of  the  points, 
which  after  many  arguments  and  great  deliberation  and  con- 
sideration were  resolved,  was,  that  **  the  reservation  of  the 
rent  at  two  days,  where  the  rent  had  been  reserved  payable 
at  four  days,  makes  the  grant  and  render  void,  because  it  is 
ad  nocumentum  of  the  heirs  in  tail,  which  is  restrained  by 
the  act ;  for  it  is  more  beneficial  for  them  to  have  it  paid  at 

(a)  1  Burr.  121.  (6)  5  Co.  Rep.  3  b;  ibid.  5  b,  4th  point. 
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four  feasts  than  at  two,  and  all  beneficial  qualities  of  tbe 
rent  ought  to  be  preserved  and  obeyed/' 

Now  if  this  decision  be  correct,  it  seems  difficult  to  aaj 
that  a  lease  is  void  for  reserving  the  rent  at  four  days  instead 
of  two ;  the  new  lease  need  not  be  a  fac-sioiile  of  tbe  oM 
one;  ail  that  is  to  be  done  is  to  see  that  the  reoiaioder-oian 
is  not  prejudiced,  and  there  can  be  no  doubt  but  a  rent  pay- 
able at  four  feasts  is,  upon  the  whole  term  created,  more 
beneficial  than  if  payable  at  two  feasts,  though  there  is  a 
possibility  that  as  to  one  quarter  the  remainder-man  may  be 
prejudiced;  but  that  is  a  contingency ,  and  even  if  it  does 
happen,  there  is  the  benefit  of  the  quarterly  instead  of  tbe 
half-yearly  payments,  during  the  rest  of  the  term.     But 
after  all  it  may  be  said,  that  increasing  the  number  of  days 
of  payment  should  be  shewn  to  be  warranted  by  decided 
authority.    The  benefit  to  the  successor  is  differently  treated 
in  Baugh  v.  Haynes  {a),  on  a  lease  made  by  a  dean  and 
chapter,  where  the  former  lease  had  reserved  the  rent  ztfour 
feasts  and  a  heriot,  and  the  lease  in  question  reserved  the  rent 
at  two  feasts  without  the  heriot: — The  Court  held  that  the 
omitting  the  heriot  did  not  avoid  the  lease,  because  only  a 
rent  was  mentioned  in  the  statute,  and  they  said  that  a  re- 
servation at  two  feasts  instead  o^  four  was  no  objection  to 
the  lease,  for  it  was  for  the  benefit  {b)  of  the  successor.     So, 
in  the  Dean  cmd  Chapter  of  Worcester's  case  (c),  where  tbe 
former  lease  made  the  rent  payable  at  four  feasts,  and  the 
lease  in  dispute  at  two,  the  Court  held  that  it  was  suflicient 
if  the  accustomed  rent  be  reserved  yearly  at  one  time,  for 
the  words  of  this  act  are — "  whereupon  the  accustomed 
yearly  rent  or  more  shall  be  reserved,"  and  therefore  if  the 
1  rent  be  yearly  reserved,  the  statute  is  satisfied  by  reason  of 

this  word  ^*  yearly,"  and  so  there  is  a  difference  between 
this  and  Lord  Mountjoys  case,  for  there  wanted  the  word 
yearly,  which  explains  the  intention  of  the  makers  of  the 
said  act  of  13th  of  Elizabeth,     Co,  Litt,  44  6,  is  in  accord- 
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(fl)  Cro.  Jac.  76.  lose  that  benefit,  would  therefore 

(6)  A  reservation  at  four  feasts     be  to  his  prejudice, 
instead  of  two,  whereby  he  would         (c)  0  Co.  Rep.  37. 
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auce  with  this  latter  doctrine.  Nooe  of  these  cases,  however,  i8d5. 
shew  what  effect  has  been  given  to  the  increasing  of  the 
number  of  rent  days(a).  In  Cookv.  Younger(b),  the  office  of 
under-steward  of  the  courts  of  the  manor  of  Heysham,  and 
other  manors  of  the  Bishop  of  Gloucester,  was  anciently 
an  office  grautable  for  term  of  life  with  the  fee  of  3/.  6s,  %d. 
by  the  year,  and  it  was  granted  by  a  former  Bishop  of 
Oioucester  to  the  plaintiff  for  life,  with  the  fee  of  Si.  65.  8^., 
payable  annually  at  two  feasts,  issuing  out  of  the  manors. 
The  bishop  died,  and  the  plaintiff  was  ready  to  keep  the 
Courts  of  the  new  bishop,  but  the  defendant  claiming  under 
a  grant  from  the  new  bishop,  disturbed  him  from  keeping 
them ;  and  one  of  the  objections  to  the  grant  to  the  plaintiff 
was,  that  the  prescription  was,  that  the  office  was  grantable 
with  a  fee  of  3/.  &.  8d.  by  the  ytar^  whereas  here  the  pay- 
ment  was  appointed  to  be  at  tteo  feasts :— But  the  exception 
was  not  allowed,  and  to  coniirm  their  opinion  the  case  of 
the  Dean  and  Chapter  of  Worcester  was  vouched,  for  the 
purpose  of  shewing  that  the  days  of  payment  are  not  mate- 
rial where  no  less  than  the  ancient  rent  is  reserved  yearly. 
It  does  not  indeed  appear  by  this  report,  how  the  former 
payments  had  been.  As  it  is  put  upon  the  footing  of  pre* 
scription,  it  may  be  inferred  that  they  were  made  yearly. 

Of  late  two  cases  have  occurred  applicable  to  the  pre- 
sent, [n  Doe  d.  ^arl  of  Shrewsbury  v.  Wilson  (c),  a  power 
of  leasing  under  a  private  act  contained  the  following  clause : 
**  So  as  upon  all  and  every  such  lease  and  leases  there  be 
reserved  and  made  payable  yearly,  during  the  continuance 
thereof,  the  usual  and  accustomed  yearly  rents,  boons,  and 
services,"  &c.  8cc.  A  lease  was  made  in  1785  under  this 
power,  reserving  the  rent  half-yearly.  It  appeared  that  in 
1 708  a  lease,  and  in  1 736  another  lease,  had  been  made  of 
the  same  premises,  in  which  the  rent  was  reserved  half 
yearly:  and  amongst  other  objections  urged  against  the 
lease  of  1785,  one  was,  that  the  rent  had  been  reserved 
half  yearly;  whereas  by  the  power  it  ought  to  have  been 

(a)  Vide  ante,  820  (6).  (6)  Cn>.  Car.  16.  (c)  5  Bar.  &  Aid.  363. 
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reserved  only  once  a  yean    The  Court  held  the  lease  to  be 
sufficient.    But  the  principal  ground  on  which  they  decided 
was,  that  the  former  leases,  which  were  admitted  in  evi- 
dence, made  the  rent  payable  half-yearly,  and  the  lease  of 
1785  mentioned  the  tisaat  and  accuUomed  yearly  rent;  and 
therefore  that  case  does  not  assist  the  construction  that  is 
to  be  put  upon  the  present  leasing  power,  as  to  whether 
the  reservation  in  the  lease  of  1756  as  to  the  times  of  pqr^ 
ment,  is  to  be  observed,  any  further  than  the  general  remark 
of  AbbottfCJ., — that  the  usual  and  accustomed  yearly  rent 
means  the  yearly  rent  of  so  many  pounds,  by  so  many  hidf" 
yearly  or  quarterly  payments  in  the  year.     It  is  to  be  ob- 
served,  that  he  and  Say  ley,  J.,  differ  in  their  opinions  as  to 
a  rent  being  made  payable  once  a  year,  the  former  saying 
it  is  ^'  not  beneficial  to  the  landlord,"  and  the  latter  that  it 
is  ^*  more  beneficial  to  the  successor."     In  Doe  d.  Harris 
V.  Moore  {a),  the  leasing  power  in  a  marriage  settlement  of 
1777  provided  that  there  should  be  reserved,  by  half-yearly 
payments,  the  best  and  most  improved  yearly  rents.    In 
1783  a  lease  was  made,  reserving  the  rent  at  the  feasts  of 
St.  Philip  and  St.  James  (1st  May),  and  St.  Michael  (2gth 
September).    The  Court  held  the  lease  void,  for  the  reason, 
amongst  others,  that  the  half-yearly  payments  ought  to  have 
been  on  usual  days  of  payment,  and  that  it  required  a  division 
of  the  rent,  as  nearly  as  may  be,  into  two  equal  half-yearly 
payments,  which  this  did  not,  one  interval  being  151  and 
the  other  214  days,  though  the  usage  of  the  country  might 
make  a  different  division.     In  Doe  d.  Harris  v.  Moore, 
Bayley,  B.,  says,  the  tenant  for  life  is  not  to  throw  on  the 
remainder-man,  without  his  sanction,  the  uncertainty  of  the 
chances  which  may  turn  out  to  his  prejudice. 

Amongst  these  conflicting  authorities,  it  is  very  difficult 
to  come  to  a  conclusion  on  this  part  of  the  case.  It  is  not, 
however,  necessary  to  do  so,  because  there  is  another  ground 
upon  which  we  are  enabled  to  give  judgment. 

Another  objection  is,  that  the  lease  of  1756  gives  a  power 

(a)  4  Tyrwh.  185. 
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of  re-entry  if  the  rent  be  in  arrear  twenty-one  days ;  M^hereas  1335. 
the  leases  of  1804  and  1820  give  the  right  of  entry  after  '^-^^'^^ 
twenty  days.     The  latter  provision  is  more  bene&cial  to  the  ^ 

remainder-man.  Douolas 

Another  objection  is,  that  in  the  lease  of  1756  the  right  Lock. 
of  entry  is,  '^  if  there  be  no  overt  distress  on  the  premises;"  Overt  distress, 
which  word '^  overt"  is  omitted  in  the  two  leases  of  1804 
and  1820.  But  we  think  that  this  is  not  a  valid  objection. 
The  law  recognizes  a  difference  between  a  pound  overt  and 
^  pound  covert;  but  as  to  a  distress,  the  law  does  not  aflBz 
any  particular  meaning  to  the  word  overt.  Is  ''overt''  to  be 
confined  to  what  may  be  seen  by  walking  over  the  lands 
and  farm*yard,  without  going  into  any  inclosed  buildings  i — 
or  does  it  extend  to  what  may  be  seen  by  opening  the  outer 
doors  of  a  house  or  other  buildings  ? — or  what  may  be  seen 
by  opening  inner  doors, — or  by  opening  cupboards,  chests 
and  boxes,  which  are  not  concealed  and  have  no  locks, — or 
various  other  shades  of  being  more  or  less  overt?  So  many 
opinions  may  be  formed  about  the  extent  of  the  meaning  of 
the  word,  that  we  cannot  attribute  any  legal  effect  to  it. 

As  to  the  heriots.  Under  ecclesiastical  leases,  though  Heriots. 
heriots  should  have  been  reserved  under  former  leases,  it 
appears  that  the  omission  of  heriots  forms  no  ground  of  ob- 
jection to  a  new  lease,  because  it  is  only  rent  which  is  men- 
tioned in  the  statute ;  but  under  the  power  now  in  question, 
inasmuch  as  heriots  were  reserved  in  1756,  the  ancient  re- 
servations made  in  the  new  leases  must  be  heriotable. 

The  heriots  are  different  in  all  the  three  leases.  Under 
that  of  1756  it  is  the  best  good  of  William  Frost  or  such 
person  as  shall  be  in  possession  of  the  premises.  Under 
that  of  1804  it  is  the  best  good  of  William  Lock.  Under 
that  of  1820  it  is  the  best  good  of  the  person  or  persons 
who,  for  the  time  being,  shall  be  tenant  or  tenants  in  pos- 
session of  the  premises. 

We  by  no  means  say  that  the  lease  of  1804  is  objection- 
able ;  for  as  the  payment  of  these  heriots  (should  the  heriot 
reserved  be  refused)  can  only  be  enforced  by  distress  or 
action,  as  it  is  not  a  heriot  by  ancient  tenure  or  custom, 
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but  only  by  deed,  Edwards  and  anaiher  v.  JHoslejf  and 
another  {a),  a  distress  may  be  made  of  the  best  beast  of 
John  Lock,  if  alive,  or  should  he  be  dead  or  have  parted 
with  the  premises^  what  was  his  best  beast.  But  the  lease 
of  1820  is  in  effect  the  same  as  that  of  1766;  and  the  only 
reason  for  not  inserting  the  name  in  that  of  1 820,  to  cor- 
respond  with  the  insertion  of  that  of  William  I^rosi  in  that 
of  1756,  seems  to  have  been,  that  the  lessee  m  that  of  i8W 
was  not  one  of  the  lives;  whereas  in  that  of  1756  WiiHam 
Frost,  who  was  the  lessee,  was  also  one  of  the  lives. 

As  to  the  reservation  of  suit  to  the  mill,  the  difference  is^ 
that  in  the  lease  of  17^6  the  lord  of  the  manor  is  iQentioned, 
and  in  the  other/  the  owner  of  the  inheritance*  That  can 
make  no  difference.  (6) 

To  the  reservation  of  suit  of  court,  no  objectioo  is  made. 

The  rent,  heriots,  suit  of  mill,  and  suit  of  court,  are  the 
only  things  which,  according  to  the  legal  sense  and  mean- 
ing of  the  word,  are  *^  reservations."  That  which  relates  to 
the  privilege  of  hunting,  hawking,  fishing,  and  fowling,  is 
not  either  a  reservation  or  exception  in  point  of  law: 
Though  words  of  reservation  and  exception  are  used,  it  is 
only  a  privilege  or  right  granted  to  the  lessor. 

We  think  that  what  relates  to  the  wood  and  the  under* 
ground  produce  is  not  a  reservation,  but  an  exception*  Lord 
Coke(c)  says,  "  Note  a  diversity  between  an  exception — 
(which  is  ever  of  part  of  the  thing  granted  and  of  a  thing  in 
esse),  for  which  exceptis,  salvo(d),  praeter,  be  apt  words, — 
and  a  reservation,  which  is  always  of  a  thing  not  in  esse, 
but  newly  created  or  reserved  out  of  the  land  or  tenement  de- 
mised." In  Shepp.  Touch,  (e),  it  is  said  "  A  reservation  is  a 
clause  of  a  deed,  whereby  the  feoffor,  donor,  lessor,  grantor, 
&c,  doth  reserve  some  new  thing  to  himself  out  of  that 
which  he  granted  before."  And  afterwards,  "  This  doth  differ 

though  he  may  have  parted  t\iih 
the  manor. 

(c)  Co.  LItt.  47  b. 

Id)  Post,  825. 

(e)  p.  80. 


(«)  Willes,  192. 

(b)  The  only  difference  would 
be  in  favour  of  the  new  leases,  as 
the  right  is  preserved  to  the  rever- 
sioner, being  owner  of  the  mill,  al- 
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from  an  exception^  which  is  ever  of  part  of  the  thing  granted, 
and  of  a  thing  in  esse  at  the  time ;  but  this  is  of  a  thing 
newly  created  or  reserved  out  of  a  thing  demised,  that  was 
not  in  esse  before;  so  that  this  doth  always  reserve  that 
which  was  not  before,  or  abridge  the  tenure(a)of  that  which 
was  before."     And  afterwards,  **  It  must  be  of  some  other 
thing  issuing  or  coming  out  of  the  thing  granted,  and  not  a 
part  of  the  thing  itself,  nor  of  something  issuing  out  of 
another  thing."  And  afterwards,  "  If  one  grant  land, yielding 
for  rent,  money,  com,  a  horse,  spurs,  a  rose,  or  any  such 
like  thing,  this  is  a  good  reservation ;  but  if  the  reservation 
be  of  the  grass  or  of  the  vesture  of  the  land,  or  of  a  common 
or  other  profit  to  be  taken  out  of  the  land,  then  these  reserva- 
tions are  void."     In  Bro,  Abr.  Reservation,  pi.  46(6),  it  is 
said,  that  if  a  man  leases  land,  reserving  common  out  of  it,  or 
the  herbage,  grass,  or  profits  of  the  land  demised,  this  is  a 
void  reservation,  for  it  is  parcel  of  the  thing  granted;  and  it 
is  not  like  the  case  where  a  man  leases  his  manor  and  the 
like,  except  Whiteacre,  for  there  the  acre  is  not  leased ;  but 
here  the  land  is  leased;   therefore  the  reservation  of  the 
herbage,  vesture,  or  the  like,  is  void.     It  must  be  observed, 
however,  that  though  in  Co.  Litt.  47  a,  the  distinction  be- 
tween a  reservation  and  an  exception  is  pointed  out,  yet  in 
p.  143  a,  speaking  of  the  word  reservation  {c),ljOTd  Coke  says, 
'^  Sometimes  it  hath  the  force  of  saving  or  excepting,  so  as 
sometimes  it  serveth  to  reserve  a  new  thing,  viz.  a  rent,  and 
sometimes  to  except  part  of  the  thing  in  esse  that  is  granted." 
But   he   does  not  go    on  to   illustrate  that  position  (c/) ; 
and  as  only  two  pages  before,  in  142  a,  he  had  said  (to  the 
same  effect  as  he  had  done  in  the  former  reference  in  47  a,) 

(a)  i.  e.  "  tenor."  words  are  *•  Salvo  servicio  et  red- 

(6)  Citing  Doctor  &  Stud.  lib.  2.  ditu — debito    et    consueto,*'  and 

(c)  Or  rather  of  the  word  "  re-  where  "  salvo,"  though  ordinarily 
serve,"  which  is  often  coupled  with  a  word  of  exception,  was  held  to 
the  word  ^  except,^  even  in  creat-  enure  as  a  word  of  reservation; 
ing  a  mere  exception.  which  is  the  converse  of  the  above 

(d)  Lord  Coke  refers,  however,  proposition, 
to  M.  35  H.  6,  fol.  34,  where  the 

VOL.  IV.  3  II 
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that  a  man  upon  bis  feoffment  or  conveyance  cannot  re- 
sen>€  to  him  parcel  of  the  annual  profits  themseWes, — as  to 
reserve  the  vesture  or  herbage  of  the  land^  or  the  like,  for 
that  shpuld  be  repugnant  to  the  grant, — we  cannot  take 
this  language  of  Lord  Coke,  in  143  a,  as  identifying  ao  ex- 
ception and  a  reservation.     There  are,  however,  some  cases 
reported  where,  in  the  language  of  the  Court,   the  word 
reserve  is  treated  as  meaning  exception,  as  in  Dyer^  19  a. 
That,  however,  is  only  general  language,  and  it  does  nol 
make  them  the  same  in  point  of  law.     In  the  very  late  case 
of  Fancy  v.  Scott  (a),  the  defendant  pleaded  that  the  plain- 
tiff was  tenant  to  the  defendant  of  the  close  in  which  &c. 
subject  to  a  reservation  to  the  defendant  of  all    pits  in  the 
close,  with  liberty  to  carry  away  the  produce  of  the  pits. 
Bay  ley,  J.  said,  it  was  not  a  reservation,  but  an  exceptum^ 
and  held  the  plea  bad ;  and  the  counsel  for  the  defendant 
did  not  further  press  the  argument     It  may  be  said,  how* 
ever,  that  if  the  person  who  creates  the  power  uses  the 
word  **  reserving"  in  such  a  way  as  to  make  an  exception  a 
reservation,  it  must  be  so  taken ;  but  we  think  not  necessa- 
rily.     Powers  are   construed  so   very  strictly  in  many  re- 
spectSy  that  they  must  be  so  throughout.     But,  besides,  it 
is  not  necessarily  to  be  taken  that  what  relates  to  the  wood 
and  underground  produce  is  a  reservation.    There  are  other 
legal  reservations,  besides  rent,  to  satisfy  the  words  '*  rent" 
and  **  reservations ;"  and  when  the  testator,  in  the  lease  of 
17^6,  mentions  wood  and  underground  produce,  he  says, 
**  except  and  always  reserved  out  of  this  present  demise  and 
grant  all/*  Sec.  &c. ;  and  therefore  if,  in  point  of  law,  the 
matters  are  the  subject  of  exception^  they  must  be  applied 
to  the  legal  term   used.     And   in  the  Earl  of  Cardigan  v. 
Armitage  (A),  where  Sir  Thomas  Denby  enfeoffed  the  Earl 
of  Sussex  of  certain  closes,  except  and  always  reserved  out 
of  the  said  feoffment  to  the  said  Sir  Thomas  all  the  coals  in 
all  or  any  of  the  said  lands,  together  with  free  liberty  to 
sink  and  dig  pits,  &c.  &c.," — Bay  ley,  J.,  in  delivering  the 
judgment  of  the  Court,  says  that  this  constituted  an  except 

(a)  2  Mann.  &  Ryl.  335.  (b)  3  D.  &  R.  414;  2  B.  8c  C,  197. 
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tion;  and  he  states  the  distinction  between  an  exception  and         ]835. 
a  reservation,  and  then  goes  on  to  point  out  the  effect  of 
an  exception  upon  the  statement  in  the  pleadings. 

Upon  all  these  authorities^  we  are  of  opinion  that  what 
is  said  as  to  the  wood  and  underground  produce  is  not  a 
reservation,  but  an  exception  (a) ;  and  then  it  will  be  neces- 
sary to  consider  what  effect  this  has  upon  the  lease. 

The  mines,  quarries,  &c.  need  not  be  considered,  because  Mines,  quar- 
the  lease  of  1 820  is,  though  not  precisely  in  words,  yet  in       ' 
substance,  conformable  to  the  lease  of  17^6,  though,  if  the 
title  of  the  defendant  had  stood   upon  the  lease  of  1 804 
alone,  it  might  have  been  questionable. 

In  the  lease  of  1756  the  exception  is,  of  ^' all  and  all  Timber, 
manner  of  timber  trees,  and  trees  likely  to  prove  timber." 
In  the  two  other  leases  of  1804  and  18^0,  it  is  ''  all  timber 
trees,  bodies  of  pollard  and  other  trees  whatsoever."  By 
the  lease  therefore  of  1 756,  the  entire  timber  trees,  and  trees 
likely  to  prove  timber,  are  excepted,  whereas  in  the  other 
leases  the  entire  timber  trees,  but  only  the  bodies  of  trees  likely 
to  prove  timber,  are  excepted,  leaving,  therefore,  the  upper 
part  of  these  trees  from  which  lops,  tops,  and  boughs  might 
be  taken,  unexcepted  ;  but  then,  in  lieu  of  that,  in  the  other 
two  leases,  the  bodies  of  pollards  and  all  other  trees,  in- 
cluding all  such  other  trees  as  are  not  likely  to  prove  tim- 
ber, are  excepted,  and  one  would  say,  that  in  most  cases 
the  remainder-man  would  be  a  gainer  by  such  substitution ; 
but  we  cannot  say  so  on  any  legal  principle,  and  therefore 
that  cannot  be  acted  upon.  Under  the  terms  of  the  lease 
of  ]  756,  the  remainder-man  would  have  a  right  to  cut,  take, 
and  carry  away  the  tops  and  boughs,  and  shrouds  likely  to 
become  timber;  but  though  he  now  loses  that  right,  the 
lessee  has  no  general  right  to  do  so ;  the  right  he  has  is,  to 
have  the  benefit  of  those  tops  for  fruit  and  shade,  and  to 
take  them  for  certain  descriptions  of  repairs. 

A  great  variety  of  cases  have  occurred  and  several  dis- 
tinctions made,  both  formerly   and   in  later  times,  where 

(a)  Fwfe  19  Vin.  Abr.  1 10, 126;  3  Nels. Abr.  151 ;  SHughes' Abr.  1737. 
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lands  comprised  in  a  power  are  demised  along  with  other 
lands  to  which  the  power  does  not  apply ;  or  where  the 
power  is  well  executed  as  to  part,  and  not  as  to  the  rest ;  or 
where  part  of  the  lands  only  are  comprised  in  the  power 
as  far  as  demised  under  former  leases  ;  but  this  principle, 
at  all  events,  seems  to  be  established,  that  where  lands  are 
let  at  an  ancient  rent,  and  the  new  lease  grants  that  which 
was  not  anciently  let,  in  addition  to  what  was  granted  be- 
fore, and  only  reserves  the  same  rent  that  was  reserved 
before,  the  power  is  badly  executed,  and  the  lease  is  void 
for  the  whole.  Even  when  an  additional  rent  is  reserved, 
where  new  land  is  added  to  the  old,  the  lease  is  void  for  the 
whole,  unless,  perhaps,  there  be  a  distinct  reservation  for 
the  new  land,  as  appears  by  Co.  Lit t.  46,  b.,  where  it  is 
said  '^  If  twenty  acres  of  land  be  accustomably  letten,  and 
a  lease  be  made  of  these  twenty,  and  of  one  more  wbicb 
was  not  accustomably  lettcn,  at  the  acciistomable  yearly 
rent  and  so  much  more  as  exceeds  the  value  of  the  other 
acre,  this  lease  is  not  warranted  by  the  act ;  for  the  accus- 
tomed rent  is  not  reserved,  seeing  part  was  not  accustom- 
ably letten,  and  the  rent  issueth  out  of  the  whole.'*  The 
same  rule  is  laid  down  in  Lord  Mountjoys  case  (//),  and  also 
confirmed  in  the  case  of  Doe  deni.  Bartlett  v.  II'nidU{by 
But,  as  more  distinctly  applicable  to  the  present  case  may 
be  cited  Smith  v.  Bole  {c).  "A  prebend  was  usually  let  with 
the  exception  of  all  crab  trees,  and  such  like  trees,  ren- 
dering 17/.  a  year;  afterwards  another  lease  was  made,  omit- 
ting the  exception,  at   the  ancient  rent,  and  it  was  resolved 

.  that  the  lease  was  void,  for  there  being  more  let  than  was  an- 

ciently, viz.  the  trees  and  the  profits  of  the  trees,  and  the  soil 
itself  is  excepted  by  this  exception,  so  as  every  successor 
cannot  have  the   benefit  of  the  boughs  and    fruits  yearly 

:t  renewing;  and  the  soil  itself  whereupon   they   grow  is  ex- 

cepted, but  by  this  new   lease  the  trees  and  profits  are  let, 

j  and  the  soil  itself,  and  so  more  being  let  than  ancientlv  it 

(a)  5  Co.  Rep.  3,  b.  (r)  Cro.  Jac.  458. 

(6)  3  Maule  &  Selw^n,  99. 
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is  not  within  the  statute  of  32  Henry  8,  c.  28;  and  it  is  void 
by  13  EUz.  c.  10,  for  it  is  not  the  ancient  rent  where  more 
is  let  than  before."  The  same  case  is  also  reported  in  3 
Bidst.  (a),  but  it  is  not  there  stated  that  the  new  lease  was 
at  the  same  rent.  In  the  notes  to  Hargrave  and  Butler's 
Co,  Litt,  44  b.,  n.  £61  (6),  it  is  said,  "  A  prebendary  makes 
lease  for  years,  reserving  the  running  of  a  colt,  rendering 
rent :  a  new  lease,  rendering  the  same  rent,  without  reserving 
the  running  of  a  colt — adjudged  good;  because,  quoad  this,  it 
is  neither  a  reservation  nor  exception.  But  if  lease  be  made 
of  a  manor,  except  the  woods,  rendering  rent,  and  after  the 
expiration  of  it  there  is  a  new  lease,  rendering  the  same 
rent,  without  such  exception,  the  second  lease  is  bad.  T.  18 
Jac.  B.  R.  case  of  Precentor  of  St.  Pauts,  Hale,  MSS.'* 
There  is,  however,  a  case  of  How  v.  Whitjield  (c),  which,  if 
it  were  to  be  held  as  law,  might  seem  to  affect  the  generality 
of  this  proposition.  A  power  was  given  to  a  lessee  of  five 
acres  of  land  and  his  assigns,  to  let  leases  for  twenty-one  years, 
reserving  the  ancient  rent.  An  assignee  made  a  lease  of  the 
five  acres,  inter  alia,  reserving  proinde  the  rent  of  65.  a  year, 
which  was  the  ancient  rent: — "As  to  reserving  the  rent 
proinde,  the  Court  said,  that  it  might  be  intended  that  the 
inter  alia  comprehended  nothing  but  such  things  out  of  which 
a  rent  could  be{d)  reserved,  and  then  the  65.  was  reserved 
only  for  the  five  acres.  However,  the  proinde  might  reason- 
ably be  referred  only  to  the  five  acres,  and  not  to  the  inter 
alia,  and  that  a  distinct  reservation  of  the  6s,  might  be  for  the 
five  acres."  But  in  the  report  of  the  same  case  by  Sir  Thomas 
Jones  (e),  it  is  said  the  Court  thought  this  to  be  a  good  ex- 
ception, but  that  the  defendant (/*)  perceiving  the  opinion  of 
the  Court  as  to  the  great  pouit,  consented,  upon  payment  of 
costs,  that  judgment  should  be  given  for  the  plaintiff.  The 
case  is  also  reported  in  2  Shower,  67*  where  it  appears  to 
have  been  ai^ued  on  another  point,  and  Jones  and  Pember- 

{a)  Page  S90,  per  nomen  Smith  (d)  i.  e,  agreeably  to  the  power. 

V.  Bowles.  (e)  1  Jon.  110. 

(b)  By  Mr.  Hargrave.  (J^  t.  e,  the  defendant  in  reple- 

(c;  1  Ventr.  338,  339.  vin,  who  disputed  the  lease. 
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ton,  justices,  seemed  to  have  entertained  different  opinioas; 
and  the  case,  as  reported  in  VetUris,  it  should  seem,  cannot 
be  relied  upon. 

A  question,  however,  may  arise  as  to  this  exception-— 
whether  the  lops  of  the  trees  are  demised  at  all,  or  whether 
there  is  not  a  mere  privilege  vested  in  the  leasee  bj  virtue 
of  the  demise  to  take  the  lops  and  shrouds  of  the  trees 
likely  to  prove  timber,  for  repairs  and  fuel  ?  and  theo»  if 
they  be  not  demised,  the  ancient  rent  may  be  said  to  be  re- 
served for  the  rest,  which  is  really  demised.     But  we  are  of 
opinion,  that  the  lops  of  the  trees  likely  to  prove  timber  are 
demised*     By  a  general  demise  of  lands  on  which  there  are 
timber  trees,  without  any  exception,  the  timber  trees  are 
demised  as  well  as  the  lands.     It  is  true  that  the  lessee  has 
not  the  same  extent  of  interest  in  the  trees  that  he  has  in  the 
lands ;  be  has  only  a  particular  interest  and  a  special  proper^ 
in  them,  and  is  entitled  to  the  mast,  and  fruit,  and  shade  of 
trees,  and  may  also  take  them  for  repairs  and  fuel,  (subject 
as  to  fuel,  to  some  observations ;)  and  the  lessor  has  the 
general  ownership,  right,  and  inheritance,  and  if  they  be- 
come disannexed  from  the  inheritance,  the  lessor  shall  have 
them ;  and  in  the  report  of  Pomfret  v.  Ry croft  (a),   Twisden, 
J.  says  at  the  end  of  the  report,  which  was  as  to  the  use  of 
a  pump,  that  he  conceived,  that  if  the  lessor  cuts   down 
trees  growing  upon  the  land  demised,  no  covenant  lies,  yet 
the  trees  are  demised  with  tlie  rest.     The  same  rule  would 
hold  as  to  the  lops  of  trees.     We  do  not  think  it  material 
whether  a  rent  could  issue  out  of  them ;  they  form,  along 
with  the  lands,  one  entire  subject  of  demise;  these  lops  and 
shrouds  may  perhaps  be  considered  as  amongst  the  de  mini- 
mis, but  that  is  not  so  ;  they  may,  in  some  cases,  be  of  such 
value  as  may  be  worth  attending  to,  and  the  want  of  power 
to  cut  them  down  is  a  prejudice  to  the  inheritance,  and  the 
right  to  cut  lops,  tops,  and  shrouds,  appears  in  several  in- 
stances  to  have  been  the  subject  of  inquiry.      And  it  may 
be  observed  as  to  this,  that  if  tlie  whole  of  the  trees  likelv 


(a)   1  Ventr.  41;  and  sec  1  Saund.  321,  S.  C. 
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to  prove  timber  are  excepted,  the  lessor  and  other  future  1835. 
owners  of  the  inheritance  may  cut  both  bodies,  and  lops  and 
tops^  when  they  please ;  but  if  only  the  bodies  are  reserved, 
they  cannot  cut  the  bodies  down,  for  they  cannot  do  so  with- 
out also  cutting  down  the  tops,  which  they  have  no  right  to 
do,  because  the  lessee  would  have  an  interest  in  them  for 
repairs  and  fuel,  and  for  the  fruit,  and  shade  for  his  cattle. 

We  are  therefore  of  opinion,  that  inasmuch  as  the  excep- 
tion in  the  lease  of  1756,  as  to  the  wood,  is  larger  than  the 
exception  contained  in  the  leases  of  1804  and  1820, the  pre- 
mises cannot  be  taken  to  have  been  demised  at  the  ancient 
rent,  and  that  on  this  ground  both  the  latter  leases  are  void. 

It  becomes  therefore  unnecessary  to  consider  what  effect 
the  other  leases  would  have  had.  If  the  point  had  been 
necessary  to  be  considered,  it  would  have  been  impossible 
for  the  Court  to  have  decided  on  the  effect  of  such  a  mass  of 
matter,  and  it  must  have  gone  to  a  jury.  It  may,  however, 
be  remarked  that  in  the  clause  in  the  power  which  says  that 
the  leases  are  to  be  conformable  to  other  leases  in  the  parish, 
there  is  the  word  ''  reservations,^  and  it  might  be  said  to  be 
necessary  to  inquire  what  the  reservations  were  in  other 
leases ;  but  in  our  view  of  the  case,  the  reservations  can- 
not affect  the  decision,  and  if  they  could,  the  inquiry  must 
have  been  limited  to  ancient  reservations  under  leases  of 

the  same  premises. 

Judgment  for  the  plaintiff. 

Cotton  v.  Brown. 

OASE,  for  maliciously  and  without  any  reasonable  or  In  an  action 
probable  cause,  indicting  the  plaintiff  for  a  conspiracy.  ^^^^  prosecu- 

The    defendant    pleaded    two    pleas;    first,   not    guilty;  tion,  the  Court 
11       I  I       1   i.      1  11        1  •     -rr  .     r      •       will  not  permit 

secondly,  that  the  defendant  caused  the  plaintm  to  be  m-  t^e  defendant 

dieted  for  reasonable  and  probable  cause  and  without  malice;  f*^  P*®?^  ^^^^ 

■^  he  had  pro- 

bable cause 
to  indict,  together  with  a  plea  of  not  guilty. 
The  pica  of  not  guilty  to  an  action  for  a  malicious  prosecution,  puts  in  issue  (under 
the  new  rules  of  U.T.  1834,)  the  fact  of  prosecution,  and  the  want  of  probable  cause. 
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Cotton 

V. 

Browne. 


CASES  IN  THE  KlNG^S  BENCH, 

and  the  plea  set  out  a  great  number  of  circumstances  tend- 
ing to  shew  probable  cause  for  preferring  the  indictment 
At  the  commencement  of  this  term  £.  V.  Williams  ob- 
tained a  rule  calling  upon  the  defendant  to  shew  cause  whj 
the  second  plea,  or  so  much  thereof  as  the  Court  should 
direct,  should  not  be  struck  out. 


i 


,■1 


Archbold  now  shewed  cause.     Before  the  late  rules  (a) 
a  defendant  might  either  plead  this  justification  specialiyt 
or  give  it  in  evidence  under  the  general  issue,  and  there 
is  nothing  in  the   new    rules  which    alters    the    practice 
in  this  respect.     On  the  contrary,  it  was  evidently  intend- 
ed by  the  new  rules  to  oblige  a  defendant  to  plead  his 
defence  specially  in  all  cases  where  the  giving  matter  m 
evidence  under  the  general  issue  might  take  a  plaintiff  by 
surprise.     It  is>  therefore,  at  least  doubtful  whether,  since 
the  new  rules,  this  defence  could  be  given  in  evidence  under 
the  general  issue.     [Lord  Denman,  C.J.   The  wrongful 
act  complained  of  is  the  indicting,  with  a  want  of  reason- 
able and  probable  cause :  Surely  the  general  issue   puts  in 
issue  all  that.]     By  the  new  rules  all  matters  of  confessioD 
and  avoidance,  in  actions  on  the  case,  are  to   be  specially 
pleaded ;  and  the  facts  stated  in  this  plea  are  matters  in 
confession  and  avoidance.      In   Frmikum  v.  The  Earl  of 
Falmouth{b),  which  was  an  action  on  the  case  for  the  diver- 
sion of  a  watercourse,  the  Court  held  that  the  plea  of  not 
guilty  put  in  issue  the  mexefact  of  diversion,  and  not  its 
wrongful  character.     But  whether,  under  the  new  rules, 
the  defendant  may  give  this  defence  in  evidence  under  the 
general  issue  or  not,  those  rules  do  not  prevent  him  from 
pleading  it  specially,  as  he  might  have  done  before  those 
rules  were  made. 

E.  V,  Williams,  contr^,  was  stopped  by  the  Court. 


(a)  H.  T.  1834,  antCf  vol.  iii.  pp. 
1  to  21. 


(6)  Ante,  330. 


\ 
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Lord  Denman,  C.  J. — We  are  clearly  of  opinion  that 
the  rule  should  be  made  absolute  to  strike  out  the  whole 
of  the  second  plea,  and  that  the  defendant  is  wrong(a)  in 
stating,  on  this  plea  of  justi&cation,  that  there  was  not  a 
want  of  reasonable  or  probable  cause.  The  wrongful  act 
complained  of  is  not  the  indictment  alone,  nor  is  it  the 
want  of  reasonable  or  probable  cause  alone,  but  the  indict- 
ment together  with  the  absence  of  reasonable  or  probable 
cause  for  preferring  it. 
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LiTTLEDALE,  J.  concurred. 

Patteson,  J. — This  case  is  clearly  distinguishable  from 
Frankum  v.  The  Earl  of  Falmouth.  In  that  case  there 
was  an  assertion  of  a  right  in  respect  of  particular  pro« 
perty,  and  an  allegation  of  an  injury  done  to  that  right ; 
and  the  Court  held  that  the  plea  of  not  guilty  did  not  put 
in  issue  the  right  as  claimed  by  the  plaintiff.  Here^  there 
is  no  assertion  of  any  right 


Coleridge,  J.,  concurred. 


Rule  absolute  accordingly. 


(a)  This  part  of  the  judgment 
would  tend  to  shew  that  the  plea 
was  not  only  superfluous,  but  that 
if  it  had  stood  alone  it  would 
hare  been  intufficieni,  Tlie  plain- 
tiff complains  of  a  grievance  con- 
sisting of  two  ingredients,  both  ne- 
cessary to  constitute  an  action- 
able injury.  The  admission  in  the 
plea  of  the  existence  of  one  of  those 
ingredients^  namely^  the  preferring 


of  the  indictment,  does  not  appear 
to  make  the  plea  bad,  as  acknow- 
ledging that  the  plaintiff  has  a  com- 
plete cause  of  action  against  the 
defendant ;  and  coupled  with  that 
admission,  the  plea  den^ring  the 
absence  of  probable  cause,  seems 
to  tender  a  material  issue,  upon 
which  the  propriety  of  the  action 
might  be  decided. 
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Garritt  V.  Sharp. 

A  party  may  CaSE,  for  obstructing  the  lights  belonging  to  a  malt- 
mode  of  enjoy-  house  of  the  plaintiff.      Plea:    that  there   were   not  nor 

7m  \\  htJ^arto  ^"S**^  ^^  ^^  ^^y  '^8^^®  ^^  ^^^  plaintiff's  buildings :  upoo 
lose  the  right  which  issue  was  joined  (a).  At  the  trial  before  Tmdal,  CJ., 
gether™^  ^    at  the  Hertford  summer  assizes  in  1834,  it  appeared  that 

the  plaintiff  had  been,  for  twenty  years  previously  to  the 
commencement  of  the  action,  possessed  of  a  barn  at  Saw- 
bridgeworth,  abutting  upon  property  of   the    defendaofs. 
This  barn  had  openings  along  the  side,  which  was  made  of 
planks,  through  which  light  and  air  were   admitted.     The 
plaintiff  adduced  evidence  to  shew  that  these  openings  had 
been  purposely  left  in  the  planks  at  the  time  of  the  original 
construction  of  the  building.  The  defendant  endeavoured  to 
shew  that  they  were  merely  the  result  of  wear  and  accident. 
The  plaintiff  turned  the  bam  into  a  mal ting-house,  and  upon 
his  so  doing,  closed  up  many  of  the  openings,  and  made  in  their 
place  latticed  windows,  which,  upon  the  whole,  admitted 
much  more  light  and  air  than  the  openings  previously  did. 
After  the  alteration  had  been  made,  the  defendant  built  a 
wall  on  his  own  ground,  and  hindered   the  admission  of 
light  into  the  malting-house.     The  defendant  tendered  evi- 
dence to  shew  that  by  the  alteration  he  was  much  preju* 
diced ;  amongst  other  things  he  was  annoyed  by  the  swear- 
ing of  the  workmen  in  the  malting-house.     This  evidence 

\  r  was  rejected  by  the  learned  Chief  Justice,  who  told  the 

jury  that  a  party,  after  having  acquired  a  right  of  this  de- 
scription, is  entitled  to  vary  it  for  a  different  purpose  ;  and 
his  lordship  left  two  questions  to   the  jury,  first,  whether 

If!  from  the  evidence  they  could  presume  a  grant;   and   se- 

condly, whether  that  grant  was  of  a  limited  nature ;  and 

!  («)  There  was  a  second  count      it,  to  which   it  is    not    necessarv 

\\  in  the  declaration,  and  a  plea  to      more  particularly  to  advert. 

■:  ■ 
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told  them  that  if  it  was  so,  and  by  reason  of  the  defendant's 
act,  the  quantity  of  light  which  entered  the  malt-house  fell 
short  of  that  which  used  to  enter  the  barn,  they  should  give 
the  plaintiff  damages  for  the  diminution,  for  that  he  was 
entitled  to  the  same  degree  of  light  as  he  formerly  possessed. 
The  jury  found  a  verdict  for  the  plaintiff.  A  rule  nisi 
having  been  obtained  for  a  new  trial,  on  the  ground  of  mis- 
direction and  rejection  of  evidence, 
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Piatt  and  Harrison  now  shewed  cause,  and  contended, 
first,  that  the  direction  was  right,  and  that  the  only  ques- 
tion was,  whether  the  verdict  was  against  the  weight  of  the 
evidence. 

With  respect  to  the  rejection  of  evidence,  they  contended 
that  no  evidence  had  been  tendered. 

[Lord  Denman,  C.  J.,  with  respect  to  the  alleged  misdi- 
rection, referred  to  Martin  v.  Coble  (a),  and  Moore  v.  Raw- 
son  (6).] 

Thesiger,  contrd,  contended,  that  upon  the  whole  facts  of 
the  case  the  learned  Chief  Justice  should  have  directed  a 
verdict  for  the  defendant ;  and  that  a  party  might  lose  this 
kind  of  right  by  essentially  altering  the  mode  of  enjoyment, 
since  a  person  who  might  acquiesce  in  one  mode  of  enjoying 
an  easement  of  this  description,  might  have  great  objection 
to  another  mode ;  and  he  further  contended  that  the  evidence 
was  rejected  by  the  learned  judge. 

[Coleridge,  J.,  referred  to  Cotterell  v.  Griffiths  (c). 

Lord  Denman,  C.J. — As  the  report  of  the  learned 
Chief  Justice  is  silent  as  to  the  rejection  of  the  evidence, 
and  as  there  appears  also  some  doubt  as  to  what  were  the 


(o)  1  Caiupb.  330.  Barn.  &  Cressw.  332. 

(b)  5  Dowl.  &  Uy\,  'i31 ;  S.C.3         (c)  4  Esp.  N.  P.  C.  69. 
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^"^^/^       with  him  upon  the  subject. 
Garritt 

V. 

Sharp.  Lord  Denman,  C.  J.,  on  a  subsequent  day  in  this  term, 

delivered  the  judgment  of  the  Court  as  follows  : — 

This  was  an  action  on  the  case,  for  stopping  up  ancient 
lights,  which  was  tried  before  the  Lord  Chief  Justice  of 
the  Common  Pleas  at  Hertford,  and  a  verdict  was  found 
for  the  plaintiff.  A  rule  for  a  new  trial,  for  misdirection 
and  rejection  of  evidence,  was  subsequently  obtained. 
The  misdirection  imputed  was,  that  it  was  left  to  the  jury 
to  consider  the  case  as  if  the  mode  of  enjoying  the  light 
obstructed,  before  the  obstruction,  was  not  material  to  be 
considered,  provided  the  plaintiff  were  deprived  by  the  de- 
fendant's act  of  the  same  quautitif  of  light  as  he  previously 
had  enjoyed.  The  evidence  said  to  be  rejected  was  in- 
tended to  shew  that  the  mode  of  enjoyment  had  been 
essentially  altered  by  the  plaintiff  himself,  to  the  inconve- 
nience or  injury  of  the  defendant. 

The  learned  Chief  Justice  has  reported  to  us  that  the 
question  he  left  to  the  jury  was,  whether  the  apertures  in 
the  wall  of  the  plaintiff's  tenement  were  placed  therein  on 
purpose  to  admit  light,  and  whether  the  defendant  had  ob- 
structed any  portion  of  the  light  admitted.  He  does  not 
recollect  any  evidence  being  tendered  of  alterations  made  by 
the  plaintiff  as  above  mentioned.  We  think  it,  however, 
clear  that  the  point  was  made,  and  that  the  jury  were  not 
required  by  the  judge  to  consider  whether  the  plaintiff  had 
essentially  varied  the  manner  in  which  the  light  was  en- 
joyed. His  lordship  further  stated  that  he  was  not  satis- 
fied with  the  verdict,  and  thought  it  not  justified  by  the 
evidence. 

Under  all  these  circumstances,  we  think  the  defendant 
entitled  to  a  new  trial.  It  is  enough  to  say  that  a  party 
may  so  alter  the  mode  in  which  he  has  been  permitted  to 
enjoy  this  kind  of  easement  as  to  lose  the  right  altogether ; 


y, 
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and  in  this  case  some  part  even  of  the  plaintiff's  proof 
made  it  proper  that  the  opinion  of  the  jury  should  be  taken 
on  that  subject. 

Rule  absolute  (<i). 

(a)  And  see  Darwin  v.  Upton,  Richardtorif  4  Barnw.  &c  Alders. 

2  Wms.    Saund.    175  n.;    Lewit  579;  He w tins  v.  Shippam,  7  DowL 

V.  Price,  Ibid.,  and  Esp.  Dig.  N.  &  R)l.  783,and  5  Bam.  &  Cressw. 

P.  C.  636;  Daniel  v.  North,  11  221;  Bridges  v.  Blanchard,  ante, 

East,  372;   Saunders  y.  Newman,  voL  Hi.  69],  and   1  Adol.  &  £il. 

1  Barn.  &  Alders.  258;  Barker  v.  536. 


Doe  d.  Mary  AxNN  Johnson  v.  Baytrlp. 

liiJECTMENT  for  a  house,  garden  and  orchard,  in  the  A  person  who 

parish  of  Cocking,  in  the  county  of  Sussex.     At  the  trial  "^'a'"^  pos- 
,  ,  session  by 

before  Littledalef  J.,  at  the  Sussex  summer  assizes,  1834^  fraud, cannot 
the  plaintiff  proved  the  following  case: — Johnson,  the  hus-  tideof  tho^ 
band  of  the  lessor  of  the  plaintiff,  built  the  house  in  ques-  fi^>m  whom  he 
tion  upon  land  which  had  been  previously  in  the  possession  of  session  until 

one  Underwood,who  exchanged  it  with  Mr.  Poyntz  for  other  he  has  restored 

i      1       F  1  J  I  •    ^  -r    the  possession 

land.    After  the  house  was  builty  Johnson  and  his  first  wife  so  obtained. 

lived  in  it  for  some  time;  then  they  separated,  and  Johnson^s 
first  wife  lived  in  it  until  1824.  It  was  next  occupied  by 
two  persons  in  succession,  who  paid  rent  to  Johnson.  He 
then  returned  to  it,  and  lived  there  with  his  second  wife, 
the  lessor  of  the  plaintiff^  till  his  death  in  1832.  The 
lessor  of  the  plaintiff  lived  in  the  house  until  November, 
1832,  when  she  went  to  reside  about  four  miles  off.  John- 
son, who  was  a  tenant  of  Mr.  Poyniz,  of  a  farm,  had 
agreed  to  accept  a  lease  for  thret;  lives  from  him.  Whilst 
this  lease  was  in  preparation,  Johnson  died,  and  a  lease  for 
three  lives  was  subsequently  granted  by  Mr.  Poyntz  to  the 
lessor  of  the  plaintiff.  The  defendant,  who  was  a  daughter 
of  Johtsons,  by  his  first  wife,  obtained  possession  of  the 
premises  in  the  following  manner: — When  the  lessor  of 
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the  plaintiff  quitted  the  house,  she  left  the  keys  of  (be 
house  and  garden  with  one  JBatscombe,  a  neigbbotir,  and 
caused  a  notice  to  be  put  up  that  the  premises  were  to  be 
let,  and  that  B.  would  shew  them.  The  defendant  came 
to  B.f  requested  the  loan  of  the  key,  and  said  she  wished 
to  get  some  vegetables  out  of  the  garden.  B.  gave  her  the 
keys  of  the  garden,  to  which  the  key  of  the  house  wis 
attached.  Upon  this  the  defendant  took  possession  of  the 
house,  and  remained  in  possession  of  the  premises  unti 
the  day  of  the  trial.  The  defence  set  up  was,  that  the  house 
was  JohnsorCs  property,  and  did  not  belong  to  Mr.  Poyntz, 
under  whom  the  lessor  claimed;  that  no  exchange  had 
ever  taken  place  between  Mr.  Poyntz  and  Underwood,  and 
that  the  acceptance  of  the  lease  from  Mr.  Poyntz  by  the 
lessor  of  the  plaintiff,  was  an  attempt,  on  her  part,  to  de- 
fraud the  children  of  Johnson  by  his  first  wife.  The  learned 
judge  left  the  question  to  the  jury,  whether  Mr.  Poyntz 
had  a  right  to  make  the  lease.  After  the  learned  judge 
had  concluded  his  charge,  it  was  submitted  on  the  part  of 
the  plaintiff,  that  the  attention  of  the  jury  should  have  beeo 
drawn  to  the  mode  in  which  the  defendant  obtained  pos- 
session, and  it  was  contended  that  the  defendant  could  not 
dispute  the  lessor  of  the  plaintiff's  right  to  possession, 
when  she  had  obtained  possession  from  her  by  fraud.  Doe 
V.  Dt/8on(a)  was  cited.  The  jury  found  a  verdict  for  the 
defendant,  and  in  reply  to  a  question  by  the  learned  judge, 
they  stated  that  in  their  opinion  the  defendant  had  Jraudu" 
lently  obtained  possession  under  the  pretence  of  going  to 
the  garden  to  get  vegetables.  The  learned  judge  gave 
leave  to  move  to  enter  a  verdict  for  the  plaintiff.  In 
Michaelmas  term,  J 834,  Thesiger  obtained  a  rule  nisi 
accordingly. 

Plati  now  shewed  cause.  If  a  party  gets  possession  of 
his  own  goods  by  an  unfounded  representation,  that  gives 
the  person  in  the  wrongful  possession  of  the  goods  no  title 

(a)   1  M.  &  M.  77. 


EASTER  TERM,  V  WILL.  IV. 

to  them.  What  difference  can  there  be  in  principle,  in 
this  respect,  between  real  and  personal  property  ?  Here, 
Mrs.  Johnson  has  wrongfully  the  possession.  She  deposits 
the  keys,  and  the  true  owner  gets  possession.  The  jury 
were  warranted  in  presuming  collusion  between  Mr.  Poyntz 
and  Mrs.  Johnson.  This  is  not  a  case  of  landlord  and 
tenant,  and  the  party  obtaining  possession  is  not  estopped 
from  denying  the  other's  title  (a). 
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Thesiger,  contrd.  [FatUsottfJ.  This  point  was  decided 
in  Doe  d.  Bullen  v.  Mills  {b).  The  party  sued  is  not 
estopped,  but  must  give  up  the  possession  which  has  been 
fraudulently  obtained,  and  he  may  then  bring  an  ejectment.] 
There  was  a  case  of  trover  for  title-deeds,  where  a  party  had 
obtained  possession  of  the  deeds  by  fraud,  in  which  there 
was  a  similar  decision. 

Lord  Denman,  C.  J. — It  seems  to  me  that  this  rule 
must  be  made  absolute,  for  entering  the  verdict  for  the 
plaintiff.  When  one  party  obtains  possession  by  licence 
from  another,  whether  for  a  longer  or  a  shorter  period,  or 
for  any  beneficial  purpose  to  himself,  he  is  thereby  prevented 
from  afterwards  questioning  the  title  of  that  other  person 
in  any  action  of  this  sort.  As  between  those  parties,  (more 
particularly  when  the  possession  is  obtained  by  means  of 
^  fraud  which  accident  has  given  the  party  the  opportu- 
nity of  effecting,)  the  licence  given  prevents  the  person 
who  improperly  continues  the  possession,  from  defending 
that  possession  against  the  other  party  who  let  him  in. 


LiTTLEDALE,  J. — I  think  the  defendant  having  obtained 
possession  under  what  the  jury  have  considered  a  Jraud, 
the  lessor  of  the  plaintiff  has  a  right  to  claim  to  be  put  in 
the  same  situation  as  she  was  in  when  the  possession  was 


(a)  There  was  another  question 
on  the  title,  which  was  discussed, 
but  which  has  been  omitted,  as 


the  judgment  of  the  Court  had  do 
reference  to  it. 
{b)  Ante,  35. 
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taken.  On  that  ground,  the  plaintiff  is,  in  m^  opinion*  en- 
titled to  have  the  verdict  entered  for  him.  His  lessor  hu  a 
right  to  be  placed  in  the  same  situation  that  she  was  pren- 
oualy  in,  before  she  can  be  required  to  enter  into  the  que*r 
tion  of  title. 


Pattbson,  J. — 1  have  no  doubt  at  all  about  the  caM 
of  a  landlord  and  tenant.  That  ii  decided  by  the  cases  of 
Doe  V.  Smytheifl)  and  Doe  v.  Mills.  A  tenant  having  been 
let  into  possession  of  land,  cannot  set  up  a  title  against  the 
person  who  let  him  into  posfiesiion,  when  the  time  is  ex- 
pired at  which  he  ought  to  give  it  up.  He  must  give  up 
the  possession  to  the  person  from  whom  he  received  it. 
Then  if  he  has  any  right  to  the  possession  aliunde,  be  ma; 
bring  his  ejectment.  In  this  case  the  defendant  certainly 
claims  a  right  to  the  property,  and  niay  have  the  right  for 
any  thing  we  know.  If  she  had  the  right,  she  should  have 
taken  one  of  (wo  courses.  She  should  either  have  brought 
ejectment,  or  have  made  an  entry  on  Mrs.  Johnson  and  dis- 
seised (6)  her.  She  takes  neither  of  these  courses.  She 
fraudulently  gets  permission  from  the  lessor  of  the  plaintiff 
to  be  allowed  to  enter  upon  those  premises,  and  then 
having  got  in  under  that  permission,  she  turns  round  and 
claims  a  right  to  the  possession.  It  cannot  be  contended 
that  the  same  rule  which  applies  between  landlord  and 
tenant  ought  not  to  apply  to  any  person  who  comes  in  by 
the  permission  of  the  party  actually  in  possession;  and  on 
that  ground  alone  this  case  must  be  decided.  Any  other 
grounds  would  not  suffice  to  make  this  rule  absolute,  to 
enter  a  verdict  for  the  plaintiff,  but  the  rule  would  be  for 
a  new  trial. 

CoLEPiDGE,  J- — On  the  slate  of  the  facts  presented  (o 
the  Court  now,  it  is  not  open  to  the  parties  to  discuss  the 

(o)  4  MBule&Sclw.  347.  ieised"  is  not  here  uied  in  its  tech- 

(bj  t.  e.   put  nn  end  to  the  ac-  nicnl  sense,  ns  denoting  a  mnxtg- 

tuBlsvisIn  of  Mn.  Johnson  hy  siich  /u/ entry  upon  and  ouster fnini  the 

laaj'nl  ciilry.     Tlie   word   "  dis-  freehold. 
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question  of  title.     We  shall  best  promote  the  ends  of  jus- 
tice by  obliging  the  parties  to  discuss  the  question  of  title 
in  a  fair  and  regular  way.     It  cannot  be  disputed  for  a 
moment  that  if  the  parties  stood  in  the  relation  of  landlord 
and  tenant,  the  defendant  could  not,  under  the  circum- 
stances, dispute  the  title  of  the  plaintiff.     It  has  been  said 
that  there  is  a  distinction  between  the  case  of  landlord  and 
tenant  and  that  of  licensor  and  licensee.     I  do  not  see  on 
what  principle  there  is  any  distinction.     What  does  the 
person,  who  asks  permission  to  enter,  admit  by  the  re- 
quest?    He  admits  that  what  he  requests  may  be  refused: 
—  that  it  is  in  the  power  of  the  person  in  possession  at  the 
time,  to  stand  on  the  possession,  and  give  or  refuse  permis- 
sion for  him  to  enter.     He  concedes  that  there  is  some 
title  in  the  person  from  whom  he  seeks  for  the  possession. 
Let  us  try  if  there  is  any  distinction,  ni  another  way.     Sup- 
pose a  possession  is  gained  under  that  license,  and  that  it 
is  continued  undisturbed  for  a  considerable  length  of  time, 
and  the  licensor  brings  an  action  for  the  use  and  occupa- 
tion, — would  it  lie  in  the  mouth  of  the  licensee  to  dispute 
the  title  of  the  licensor,  in  that  form  of  action  ?     He  would 
not  be  able  to  do  it  any  more  than  the  tenant  in  the  ordi- 
nary case  of  landlord  and  tenant.     The  law  would  irresis- 
tibly imply  a  tenancy  between  the  parties.     If  there  is  no 
distinction  in  law  between  the  case  of  landlord  and  tenant 
and  that  of  licensor  and  licensee,— do  the  circumstances  here 
present  a  case  in  which  the  parties  stand  in  the  relation  of 
licensor  and  licensee  ?    The  only  conclusion  that  can  be 
come  to  upon  the  facts,  is,  that  the  defendant  entered  under 
a  licence.     The  lessor  of  the  plaintiff  is  quietly  in  posses- 
sion by  her  agent:  The  defendant  borrows  the  keys,  and 
having  put  herself  in  possession,  claims  title.    If  she  meant 
to  contend  for  the  right,  she  ought  to  have  taken  possession 
in  an  open  way.     A  party,  instead  of  bringing  an  action  of 
ejectment,  may  make  an  entry,  and  disseise  (a)  the  other 
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(a)  Vide  tuprd^  840. 
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party,  and  then  stand  on  the  right.  If  a  party  chootet  to 
have  recourse  to  this  way  of  obtaining  possessioo,  he  is 
bounds  before  disputing  the  title,  to  put  the  other  par^  io 
the  same  position  in  which  he  was  before  the  fraud  was 
practised.  On  this  ground,  I  think  that  the  rule  for  enters 
ing  the  verdict  for  the  plaintiff  should  be  made  absolute. 


Rule  absolute. 


ii 


Chitty  r.  Dendy  (in  Error). 

To  debt  in  an  XHE  plaintiff  below  (Dendy)  declared  against  the  de 
not  of  record'    fondant  below  (Chittj/),  in  the  county  court  of  Sussex,  in 

the  defendant  jebt  on  simple  contract.  The  defendant  below  pleaded, 
pleaded  the       /..,!•  •  i  i     •  i  . 

general  issue,    urst,  nil  debet,  with  a  conclusion   to   the    country;   and, 

and  also,  as  secondly,  '*  for  a  further  plea  in  that  behalf,  by  leave  of 
the  Court,  a     the  Court,  for  that  purpose  first  had  and  obtained,  accord* 

— He!d^*that  ^°S  ^^  ^^^  form  of  the  statute  in  such  case  made  and  pro- 
the  latter  plea  vided,"  a  plea  of  set-off.  The  plaintiff  below  joined  issue 
age,  and  need   "po"  the  plea  of  nil  debet,  but  took  no  notice  of  the  plea 

not  be  noticed  Qf  get-off.     The  venire  was   awarded  on   the  issue  joined 

either  by  the  .  i       .  •         i 

plaintiff  or  the  only,  and  upon  that  issue  the  jury  found  for  the  plaintiff 

a'^^  th         below,  who  had  judgment  accordingly.     The  record  having 

fore  where,  in  been  brought  up  by  virtue  of  a  writ  of  false  Judgment, 
such  case,  tlie  ^i  j  •     i     *  • 

plaintiffjoined  ^^^  ^ase  was  argued  in  last  term. 

issue  upon  the 

had  a^v^rdta  J^lockbume,  for  the  (now)  plaintiff.  It  appears  by  the 
and  judgment   record  that  the  plaintiff  (below)  did  not  in   any  manner 

Court^"upon  a  "^^'^^  ^**^  P'^^  ^^  set-off,  and  that  no  judgment  was  given 

writ  of  false      upon  that  plea.     He  should  either  have  demurred  specially 

iudgment,  •  •        i  i  i-    i  * 

affirmed  the      ^^  "^'^  P*^3»  ^^  "^^^  replied   to  it.     Assuming  that  the 

judgment. 

A  Court  of  Error  will  take  judicial  notice  that  a  county  court  cannot  give  leave  to 
plead  double. 

The  rule  that  duplicity  in  pleading  must  be  taken  advantage  of  by  special  demurrer 
does  not  apply  to  the  case  of  two  distinct  pleas,  pleaded  without  leave. 

The  statute  of  32  H.  8,  c.  30,  providing  that  a  discontinuance  shall  bo  cured  by  ver- 
dict, applies  only  to  Courts  of  record. 
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county  court  cannot  give  leave  to  plead  two  pleas  to  the 
whole  or  to  the  same  part  of  a  declaration,  (the  statute  of 
jlnne(a)  not  extending  to  inferior  courts  not  of  record*) 
the  defect  can  be  taken  advantage  of  by  way  of  special 
demurrer  only.  In  Com.  Dig.  tit.  Pleader,  (E.  2,)  it  is  laid 
down  that  ''  a  double  plea  is  aided  upon  general  demurrer, 
and  therefore  there  must  be  a  special  demurrer  to  it."  The 
question  here  is,  not  whether  the  two  pleas  were  pleadable 
in  the  Court  below,  but  whether,  having  been  pleaded,  the 
plaintiff  (below)  had  a  right  to  select  one  and  treat  the  other 
as  a  nullity.  It  is  submitted  that  he  had  no  such  right. 
Upon  this  record  it  appears  that  an  issue  was  tendered, 
upon  which  nothing  whatever  was  subsequently  done. 


843 


1835. 


Chilton,  contrd.  Both  the  plaintiff  (below)  and  the 
Court  were  warranted  in  treating  the  plea  as  a  nullity. 
This  case  is  quite  distinguishable  from  the  old  case  of 
pleading  one  double  plea,  in  which  it  may  be  admitted  to 
be  the  proper  course  to  demur  specially.  Here  are  two 
distinct  pleas,  of  which  the  second  purports  to  be  pleaded 
by  leave  of  the  Court.  The  Court  had  no  authority  to  give 
such  leave,  as  the  statute  of  yJnne  does  not  extend  to  any 
but  Courts  of  record ;  and  therefore  it  cannot  be  said  to  be 
error  to  treat  such  plea  as  an  absolute  nullity.  In  an  action 
in  this  Court,  if  two  pleas  had  been  pleaded  without  leave, 
the  plaintiff  might  have  treated  both  as  a  nullity,  and  have 
signed  judgment.  [Littledahf  3 .  I  think  you  mistake  the 
practice.  I  apprehend  that  the  plaintiff  could  not  of  him- 
self treat  as  a  nullity  two  pleas  pleaded  without  leave. 
Are  you  prepared  with  any  case  occurring  before  the  new 
rules,  in  which  that  has  been  so  held.  That  is  the  case 
now  under  the  new  rule  (&).]  That  appears  to  have  been 
the  practice  in  the  Court  of  King's  Bench,  though  in  the 
Common  Pleas  it  was  otherwise.  The  plaintiff  (below) 
was  at  all  events  warranted  in  passing  over  one  of  the  pleas 
as  a  nullity. 

(a)  4  &  5  Ann,  c.  16.  (b)  II.  S  Will.  4,  Reg.  34. 

3  12 


844 


1835. 


CASES  IN  THE  KING'S  BENCH, 

Blackburne,  in  reply.  The  making  of  the  new  rule 
u'hich  has  been  referred  to,  is  a  strong  circumstance  to 
shew  that  the  practice  had  not  been  to  treat  a  second  plea, 
pleaded  without  leave^  as  a  nullity*  Butassaroing  that  the 
plaintiff  (below)  might  at  one  time  have  signed  jndgnen^ 
be  has,  by  going  down  to  trial,  lost  this  advantage.  The  pro- 
per course  however  was  to  demur  speciallj,  as  appears  from 
the  passage  in  Com.  Dig.  The  rule  mast  be  the  same 
whether  the  duplicity  in  pleading  be  by  two  distinct  pleas, 
where  two  pleas  are  not  allowable,  or  by  one  double  plea, 
as  the  effect  is  in  the  two  cases  precisely  the  same.  fXt/- 
iledale^  J.  Was  there  not  a  discontinuance  of  the  action  by 
the  plaintiff?  In  Com.  Dig.  Pleading,  tit*  Discontinuance, 
it  is  said,  '^  If  a  plea  or  replication  does  not  answer  the 
whole  matter  of  the  b.ar  or  declaration,  it  will  be  a  discon- 
tinuance for  the  whole.'*  It  is  also  stated,  that  by  stat 
S2  Hen.  8,  c.  SO,  a  discontinuance  is  aided  by  verdict;  but 
upon  looking  at  the  statute,  it  appears  that  this  aiding  by 
the  verdict  applies  only  to  discontinuances  of  actions  in 
Courts  of  record,"] 

Cur.  adv.  vuU. 


I 

I 


1 


In  this  term  the  judgment  of  the  Court  was  delivered 
by  Lord  Denman,  C.  J.,  as  follows: — It  is  a  rule  in 
pleading  that  a  plea  must  not  be  double;  but  then  the 
plaintiff  must  demur  to  the  plea,  if  he  means  to  object  to 
it  on  the  ground  of  duplicity.     If,  however,  he  does  not 
demur,  he  ought  to  reply  to  the  whole  plea,  and  cannot 
leave  one  part  unanswered,  because  it  is  uncertain  what 
part  of  the  plea  the  defendant  means  to  rely  upon.    And  it 
is  also  a  rule  in  pleading,  that  if  the  plaintiff  does  not  an- 
swer the  whole  of  the  plea,  it  amounts  to  a  discontinuance 
of  the  action  on  his  part;  but  then  if  the  action  is  discon- 
tinued, such  discontinuance  is  cured  by  verdict,  under  the 
provisions  of  32  Hen.  8,  c.  SO.     That  statute,  however, 
only  extends  to  courts  of  record,  and  therefore  the  county 
court  is  not  affected  by  it;  and  consequently  a  disconti* 
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nuance  in  the  present  case  would  not  be  cured  by  ver- 
dict. 

The  rule  which  requires  the  plaintiff  to  demur  to  the 
plea,  if  it  be  double,  appears  to  apply  only  to  cases  where 
it  is  pleaded  as  one  plea.  In  this  case,  the  general  issue 
and  set-off  are  not  pleaded  as  one  plea  {a),  but  they  are 
distinctly  pleaded  as  two  pleas,  and  the  second  plea  is 
stated  to  be  pleaded  by  leave  of  the  Court,  according  to 
the  form  of  the  statute*  But  the  county  court,  not  being  a 
Court  of  record,  has  no  authority,  in  point  of  law,  to  give 
leave  to  plead  several  pleas,  the  statute  4  &  5  Ann.  c.  \6, 
being  confined  to  Courts  of  record*  The  plaintiff  below 
therefore  was  not  bound  to  take  any  notice  of  such  a  plea ; 
and  it  cannot  be  said  that  it  was  not  known  which  plea  the 
defendant  meant  to  rely  upon;  for  the  defendant  pleaded 
the  general  issue,  and  thereby  took  an  issue  to  the  country. 
The  plaintiff  therefore  had  a  right  to  consider  that  as  a 
complete  plea,  upon  which  he  might  join  issue. 

A  Court  of  Error  will  take  judicial  notice  that  the  county 
court  has  no  authority  to  give  leave  to  plead  double ;  and 
where  a  complete  plea  had  been  before  pleaded,  they  will 
consider  the  second  plea  as  mere  surplusage.  We  are 
therefore  of  opinion  that  there  is  no  error  or  false  judgment 
in  the  Court  below,  and  that  the  judgment  of  that  Court 
must  be  affirmed. 

Judgment  affirmed. 
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(a)  It  appears  to  follow,  from 
what  is  here  laid  down,  that  if  the 
double  defence  in  this  case  had 
been  embodied  in  that  which  pur- 
ported to  be,  and  which  was  in 


point  of  form,  oue  plea,  the  action 
would,  notwithstanding  tlie  ver« 
diet,  have  been  hHd  to  have  been 
discontinued,  and  the  judgmeot 
would  have  been  reversed. 
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Where  a 
plaintiff  reco- 
vers a  sum 
less  than  the 
amount  for 
which  he  ar- 
rested and 
held  the  de- 
fendant to 
bail,  and  it 
appears  that 
his  only  proba- 
ble cause  of 
action  was 
not  bailable, 
(being  for  un- 
liquidated 
damages,)  the 
defendant  is 
entitled  to 
costs  under 
43  Geo.  3, 
c.  46^  s.  3. 


BeARE  V.  PlNKUS^ 

Assumpsit.     The  declaration  slated,  tbatio  coosidcr- 
ation  that  the  plaintiff  would  construct  a  certain  ptieuoialic 
engine,  and  other  machinery^  for  reasonable   reward,  the 
defendant  promised  to  accept  the  same  engine  &c.  on  ddK 
very, — that  the  plaintiff  did  construct  sucb  engine  &c.  for 
the  defendant,  upon  the  terms  aforesaid, — that  the  same  was 
reasonably  worth  126/., — that  the  defendant  was  requevtcd 
to  accept  and  fetch  away  the  engine  &c«  and    to  pay  the 
126/., — that  he  paid  40/.  on  account,  but  refused  to  accept 
and  fetch  away  the  said  engine  Sec.,  or  to  pay  the  residue  of 
the  126/., — and  that  there  is  now  due  to  the  plaintiff  86/. 
The  declaration  also  contained  indebitatus  counts  for  woHl 
and  labour  &c.,  done,  performed,  and  bestowed,  and  mate* 
rials  provided  for,  and  used  and  applied  io  and  about,  tiie 
making  a  pneumatic  engine  and  other  machinery;  and  for 
goods  sold,  for  money  paid,  and  on  an  account  stated^ 
Pleas:  to  the  first  count,  non  assumpsit. 
As  to  so  much  of  the  declaration  as  alleges  the  defendant 
to  have  been  indebted  to  the  plaintiff  for  work  and   labour 
&c.  so  far  as  the  same  relates  to  the  pneumatic   engine,  a 
special  agreement  to  make  the  engine   for  43/.,  or  there- 
abouts^ and  to  deliver  it  upon  payment  of  that  sum,  and 
a  tender  by  the  defendant  to  the  plaintiff  of  the  residue  of 
such  price,  to  wit,   the  further  sum  of  10/.,  the  same  then 
being  a  sufficient  sum  in  that  behalf;  and  a  request  there- 
upon to  deliver  such  engine,  which  was  refused. 

As  to  so  much  of  the  declaration  as  alleges  the  defend- 
ant to  have  been  indebted  to  the  plaintiff  for  work  and 
labour  &c.,  as  far  as  the  same  relates  to  the  said  other 
machinery,  a  promise  to  make  such  machinery  for  so  much 
money  as  the  plaintiff  should  reasonably  deserve  in  that 
behalf,  and  a  tender  by  the  defendant  of  16/.  10s,,  being  as 
much  as  the  plaintiff  reasonably  deserved  to  have. 
As  to  the  residue  of  the  declaration,  non  assumpsit. 
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The  replication  traversed  the  special  agreement  in  the         1835. 
second  plea,  and  the  sufficiency  of  the  tender  of  16/.  lOs. 
alleged  in  the  third  plea. 

At  the  trial  before  Patteson,  J.,  at  the  sittings  for  Mid- 
dlesex, in  last  Hilary  term,  it  appeared  that  the  plaintiff 
claimed  88/.  14^.  9^.  for  making  the  pneumatic  engine,  and 
51,  5s.  for  drawings  and  calculations,  and  32/.  65.  6d»  for 
other  machinery.  Credit  was  given  by  him  for  40/.  The 
defendant,  in  support  of  the  second  plea,  proved  repre- 
sentations by  the  plaintiff  that  the  engine  would  not  cost 
more  than  45/.  or  thereabouts, — and  the  plaintiff  proved  that 
he  had  himself  expended  a  much  larger  sum  in  wages  and 
materials,  and  that  a  part  of  the  expense  had  been  incurred 
owing  to  the  defendant's  having  suggested  certain  altera- 
tions in  the  course  of  the  construction  of  the  engine.  The 
defendant  also  called  witnesses^  who  stated  that  the  engine 
might  be  had  for  45/.,  and  that  the  alleged  alterations  might 
be  made  for  10/.;  and  as  to  the  other  machinery,  evidence 
of  the  value  was  given.  The  learned  judge  directed  the 
jury  to  consider  whether  the  plaintiff  had  contracted  to 
make  the  engine  for  a  specific  sum,  and  told  them  that  if 
they  thought  the  special  contract  not  proved,  they  must 
find  for  the  plaintiff  in  respect  of  the  engine,  but  that,  in 
ascertaining  the  amount  of  damages,  they  should  deduct 
the  40/.  paid  on  account,  and  also  the  present  value  of  the 
engine.  His  lordship  directed  them  also  to  consider,  whe- 
ther the  16/.  IO5.  tendered  by  the  defendant  for  the  other 
machinery,  was  sufficient. 

The  jury  negatived  the  special  contract  with  respect  to 
the  pneumatic  engine,  and  gave  a  verdict  for  the  plaintiff, 
damages  15/.  With  regard  to  the  oth^r  machinery,  they 
found  that  the  sum  of  I6/.  lOs.,  mentioned  in  the  third 
plea,  was  a  sufficient  sum.  A  verdict  was  entered,  by  the 
direction  of  the  judge,  for  the  plaintiff,  upon  the  first  and 
second  issues,  with  15/.  damages,  and  for  the  defendant 
upon  the  third  and  fourth  issues. 

Upon  affidavits  stating  these  facts,  and  also  that  the 
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defendant  bad  been  arrested  and  held  to  bail  for  86/^ 
upon  an  affidavit  of  debt  for  goods  sold  and  deliTemi, 
FiMett,  S.  G.,  ill  the  same  term,  obtained  a  rule  to  abew 
cause  wby  the  defendant  should  not  be  allowed  bis  co)t^ 
pursuant  to  43  Geo.  3,  c  46,  s.  3. 

The  plaintiff,  in  bis  affidavit  in  answer,  stated  that  the 
wages,  value  of  materials,  and  wear  of  tools,  aciounled  to 
about  96/.,  and  that  at  the  time  of  the  arrest  be  believed 
that  he  had  reasonable  ground  to  arrest  for  tbe  sum  of  86^ 

Sir  F.  Pollock  and  T.  Peahe  shewed  cause.  It  is  in- 
cumbent on  the  defendant  to  make  out  to  the  satisfactioa 
of  the  Court,  that  ihe  plainiiff  had  no  reasonable  or  pro- 
bable cause  to  arrest  for  S6/.,  and  it  is  not  sufficient  to 
shew  that  a  verdict  is  found  for  a  smaller  sum.  Here,  the 
arrest  was  for  S6l.;  and  if  from  this  sum  there  be  deducted 
the  l6/.  10«.  tendered,  and  ihe  1^/.  awarded,  there  reoiaioi 
a  balance  of  54/.  10s.,  which  it  is  out  eilravagant  to  esti- 
mate as  the  value  of  the  engine  remaining  in  the  plaintiff's 
hands.  The  jur^'  found  that  no  contract  to  make  the  en- 
gine for  a  specific  sum  was  entered  into;  and  it  appears 
thut  the  plaintiff  actually  expended  such  a  proportion  of 
the  1S6/.,  as  left  no  more  thaji  a  reasonable  sum  for  profit 
[Palteson,  J.  The  verdict  went  upon  a  count  for  tiuUqui- 
(iated  damages,  upon  which  the  plaintiff  had  no  right  to 
attest  at  all.]  The  defendant's  remedy  in  that  case  must  be 
an  action  for  a  malicious  arrest.  The  actof  parliament  is  not 
intended  to  apply  to  cases  where  there  is  no  authority  to 
arrest  at  all,  but  only  to  cases  where  the  ground  of  com- 
plaint is  that  the  plaintiff  lias  arrested  for  an  excessive 
amount.  [^Patlesoii,  J.  If  a  plaintiff  choo.seit  to  arrest  a 
defendant,  he  oiiglit  to  declare  accordingly.  The  second 
count,  which  is  for  work  and  labour,  ought  not  to  have 
been  there.  LUtletlale,  J.  Suppose  a  man  had  a  distinct 
cause  of  action  for  JOO/.,  for  work  and  labour,  and  also  a 
bill  for  100/.,  and  having  doubts  as  to  the  first  claim,  arrests 
upon  the  bill  of  exchange  only;  and  that  at  the  trial  he 
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fails  on  the  bill  of  exchange  and  recovers  the  100/.  for        1885. 
work  and  labour,  what  then  would  be  the  effect  of  the      ^-^"v-^^ 
statute?]     It  is  submitted   that  it  is  sufficient  that  the  9, 

plaintiff  had  reasonable  and  probable  cause  to  arrest  for  P»ku8. 
the  amount,  and  that  it  is  not  necessary  that  he  should 
have  arrested  upon  the  same  cause  of  action  for  which  he 
recovered.  The  fact  of  a  plaintiff's  having,  through  mis- 
take as  to  the  legal  nature  of  his  cause  of  action,  arrested 
on  a  wrong  ground,  though  for  a  right  amount,  does  not 
make  the  arrest  to  be  without  reasonable  or  probable  cause* 
If  there  is  no  ground  of  arrest  at  all,  the  defendant  may 
apply  to  a  judge  to  be  discharged,  or  he  may  bring  his 
action.  This  defendant  did  apply  to  be  discharged,  and 
the  judge  refused  the  application.  The  Court  will  look  to 
see  what  was  the  honk  fide  impression  upon  the  plaintiff's 
mind.  This  case  is  not  like  that  of  Nicholas  v.  Hayter{a)g 
in  which  the  plaintiff  knetv,  that  owing  to  the  death  of  one 
witness  and  the  absence  of  another,  he  had  no  means  of 
substantiating  his  claim. 

Sir  W.  Follett,  contrsi,  was  stopped  by  the  Court. 

Lord  Den  MAN,  C.  J. — This  rule  has  been  obtained  in 
a  case  in  which  the  plaintiff  has  not  recovered  the  amount 
of  the  sum  for  which  he  arrested  and  held  the  defendant  to 
bail;  and  therefore  the  defendant  is  entitled  to  costs  under 
43  Geo.  3,  c.  46,  8.  3,  unless  we  see  that  he  had  reasonable 
or  probable  cause  to  hold  to  bail  for  that  amount.  So  far 
are  we  from  seeing  that  such  was  the  case,  that  we  think 
that  he  had  no  cause  to  arrest  the  defendant  at  all>  as  the 
action  was  for  unliquidated  damages. 

Pai^ibson,  J. — It  certainly  lies  on  the  defendant  to  shew 
that  the  reasonable  and  probable  cause  of  arrest,  for  the 
amount  for  which  he  was  held  to  bail,  was  wanting.     We 

(a)  A  report  of  this  case,  which  was  decided  in  last  Michaelmas  term^ 
will  be  found  postf  889. 
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must  look  at  both  the  affidavits  and  the  evidence  at  tbe 
trid.  Here,  it  iu  perfectly  clear  that  this  plaintiff  had  no 
reasonable  or  probable  cause  to  arrest  for  86/.  Althoi^ 
there  was  no  specific  contract  to  tnake  tbe  engine  for  45/.» 
yet  it  was  clearly  shewn  upon  the  evidence,  that  the  plain- 
tiff represented  to  the  defendant  that  the  cost  would  not 
exceed  45L  or  thereabouts.  After  this,  even  though  the 
engine  had  actually  cost  the  plaintiff  the  whole  money 
charged,  he  having  received  40/.  on  account,  and  having  the 
engine  in  his  hand,  it  is  impossible  to  say  that  he  had  rea- 
sonable or  probable  cause  to  arrest  for  86/. 


Coleridge,  J. — I  entirely  concur.  The  affidavit  of 
debt  was  for  86/.,  for  goods  sold  and  delivered.  At  the 
trial  the  plaintiff  does  not  recover  on  this  ground,  but  on 
a  count  for  damages,  for  not  taking  the  engine.  It  seemed 
to  be  considered  in  one  part  of  the  argument  for  the  plain- 
tiff, that  tbe  defendant  was  bound  to  shew  malice;  but  this 
has  been  decided,  upon  the  words  of  the  statute,  to  be 
unnecessary  (a). 

Rule  absolute. 

(a)  Donlan  v.  BreU,  5  Mann.  &  Rjl.  W,  and  10  Bam.  &  Cressw.  117. 


Rex  v.  Younghusband. 
Upon  amotion  SlR  fV.  FOLLETT  moved  for  a  criminal    information 

for  a  criminal  •        /^         •      x^  ,      ,        ,  ^         ,    „         . 

information       against  Captain  loungnusoand,  for  cballeuging  a  person  of 
against  A.  for    ^j^g  nJ^^^g  ^f  Jenkyns.     It  appeared  upon  tbe  affidavit  of 

JB.,  an  afBda>    Jenkyns  that  there  were  certain  unsettled  accounts  between 

vit,  stating 

that  in  a  correspondence  between  them  A.  had  intimated  an  intention,  after  the  settle- 
ment of  accounts  between  himself  and  £.,  to  require  an  apology  for  offensive  expres- 
sions contained  in  a  letter  received  by  him  from  B.,  or  "such  satisfaction  as  is  usual  on 
such  occasions  between  gentlemen ;  and  that  afterwards  C,  a  relation  of  A.  caxne 
with  a  letter  of  B.  in  his  hand, — settled  the  account  by  paying  a  balance  due  from  A> 
to  B., — and,  after  saying  that  he  had  come  in  consequence  of  the  letter  in  his  hand 
delivered  a  hostile  message  as  from  A. : — was  held  insufficient  to  connect  A,  with  the 
challenge ;  and  therefore  the  Court  refused  the  rule. 
But  the  Court  granted  a  rule  nisi  against  C. 
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Jmkyns  and  Youngkusband,  which  had  been  the  subject  of  1835. 
a  correspondence  between  them.  In  one  letter  from  Youngs 
husband  to  Jeukyns,  the  former  acknowledged  the  receipt 
of  a  letter  from  Jenkyns,  and  in  allusion  to  part  of  that 
letter  wrote  to  this  effect: — "1  do  not  intend  farther  to 
allude  to  the  offensive  expressions  contained  in  your  letter, 
until  after  the  settlement  of  our  accounts  ;  but  1  beg  to  say 
that  I  never  intentionally  insulted  another^  nor  ever  received 
an  insult  without  requiring  an  apology,  or  that  satisfaction 
which  is  usual  on  such  occasions  between  gentlemen,^*  Jen- 
kyns in  reply  stated,  that  his  rule  also  was  never  intention* 
ally  to  insult  another,  that  he  did  not  mean  to  insult  him 
(Younghusband)^^XiA  hoped  that  he {Younghusband)  would 
iH)t  insult  him.  Almost  immediately  afterwards.  Captain 
Thomas  Younghusband,a,  nephew  of  Captain  Younghusband, 
called  on  Jenkyns, — settled  the  account  between  Captain 
Younghusband  and  Jenkyns  by  paying  the  balance  due  to 
Jenkyns, — and  then,  having  in  his  hand  a  letter  of  Jenkyns*s, 
which  Jenkyns  supposed  to  be  the  letter  alluded  to  as  con- 
taining the  offensive  expressions,  said  that  he  came  on  the 
part  of  Captain  Younghusband  in  consequence  of  the  receipt 
of  that  letter.  He  also,  in  answer  to  an  inquiry  whether 
he  had  seen  the  correspondence  between  Captain  Yotmg- 
husband  and  Jenkyns,  said  that  he  had.  Jenkyns  then  said 
that  he  had  quite  made  up  his  mind  how  to  proceed  if  any 
hostile  message  were  delivered.  Captain  Thomas  Young" 
husband  then  wrote  on  a  paper  words  purporting  to  be 
a  hostile  message  from  Captain  Younghusband.  There 
was  nothing  beyond  the  facts  stated,  to  connect  the  message 
with  Captain  Younghusband, 

Lord  Denman,  C.  J. — We  think  that  the  evidence  falls 
short  of  what  we  ought  to  require  before  we  grant  a  rule 
for  a  criminal  information. 

Rule  refused. 

Sir  H\  Follelt  then  applied  for  a  rule  against  Captain 
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Thomoi  Yomghusband  as  the  party  who  brought  the 
sage* 

Lord  Denman,  C.  J. — We  think  that  jou  oiajr  hate 
that  rule. 

Rule  oiai  according);. 


r 
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Held,  that 
where  a  she- 
riff obtains  a 
rule  under  the 
Interpleader 
Act,  calling 
upon  an  exe- 
cution credi- 
tor and  a  third 
party  who 
claims  goods 
seized  by  the 
sheriff  under  a 
fi.  fa.,  to  ap- 
pear and  state 
the  nature  of 
their  claims ; 
such  third 
party  must  ap- 
pear and  state, 
by  affidavit^ 
the  nature  of 
his  claim. 
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PowELER  V.  Lock. 

JBUTr,  on  behalf  of  a  sheriff,  obtained  a  rule  caUing 
upon  the  plaintiff  and  one  Hannah  Burton,  to  appear  and 
state  their  claims  to  the  goods  which  had  beeu  aeized  as 
the  goods  of  the  defendant,  by  the  sheriff  under  a  fi.  &u 
issued  by  the  plaintiff,  and  which  had  been  claimed  by 
Hannah  Burton. 

Tomlinson  appeared  for  the  plaintiff,  and  objected  that 
there  was  no  affidavit  by  the  claimant  to  shew  a  probable 
ground  of  claim,  and  that,  therefore,  the  Court  could  not 
grant  an  issue,  or  entertain  the  claim. 

Rogers,  for  the  claimant.  It  appears  by  the  sheriff's 
rule  that  Hannah  Burton  has  made  a  claim,  and  this  is 
sufficient  within  the  statute  (1  &  2  ^.  4,  c.  58,  s.  6,)  to  au- 
thorize and  require  the  Court  to  direct  an  issue.  If  the 
nature  of  the  claim  had  been  stated  now,  upon  affidavit,  the 
Court  could  not  try  the  merits  of  it  upon  those  affidavits. 
Bramidge  v*  Adshead^a).  The  language  of  the  sixth  sec- 
tion of  the  Interpleader  Act  is,  that  "  it  shall  be  lawful  for 
the  Court,  upon  application  by  the  sheriff,  or  other  officer, 
to  call  before  them,  by  rule  of  Court,  as  well  the  party 
issuing  such  process,  as  the  party  making  such  claim,  and 
thereupon  to  exercise  for  the  adjustment  of  such  claims, 
(that  is,  the  claims  made  to  the  sheriff,)  and  the  relief  and 
protection  of  such  sheriff  or  other  officer,  all  or  any  of  the 

<fl)  8  Dowl.  P.  C.  59. 
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powers  and  authorities  hereinbefore  contained,  and  make         i835. 
such  rule  and  decisions  as  shall  appear  to  be  just,  according 
to  the  circumstances  of  the  case."     The  claim  referred  to 
throughout  this  enactment  is,  the  claim  presented  to  the        ^^'* 
sheriff.    ILittledale,  J.  What  are  the  "  powers  and  au- 
thorities" referred  to  in  that  section?]     They  are  those 
which  are  contained  in  the  first  section.      [Littledale,  J. 
Then  the  party  must  appear  and  state  the  nature  of  his 
claim.     Surely  the  party  must  do  that  upon  affidavit.    The 
Court  ought  to  be  informed  by  affidavit  of  the  nature  of  the 
claim,  and  not  be  asked  to  take  the  mere  verbal  statement 
of  counsel.      Coleridge,  J.  You  appear  for  Hannah  Bur- 
ton, who  is  called  upon  to  appear  and  state  the  nature  of 
her  claim.    The  third  section  says  that  yon  shall  be  barred 
unless  you  do  so.]    The  words  of  the  third  section  are, 
that,  "  if  such  third  party  shall  not  appear  upon  such  rule, 
to  maintain  or  relinquish  his  claim,  being  duly  served  there« 
with,"  he  shall  be  barred.     The  claimant  in  this  case  does, 
by  her  counsel,  appear  upon  the  rule  to  maintain  her 
claim. 

If  the  Court  are  of  opinion  that  the  claimant  must  state 
the  nature  of  her  claim  by  affidavit,  it  is  prayed  that  she 
may  be  allowed  to  do  so  before  a  judge  at  chambers  (a). 

Lord  Den  MAN,  C.J. — There  appears  to  have  been  a 
misconception  of  the  act.  We  think  that  you  may  have 
time  to  appear  by  affidavit: — Cause  to  be  shown  at  cham- 
bers in  a  week. 

Rule  accordingly, 
(a)  This  case  was  heard  on  the  last  day  hot  one  of  the  tenn. 
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■■^•v-^'  DONLAN  V.  B81TT(o). 

After  decla-  By  an  order  of  Lord  Tenterden,  C.  J.,  made  upon  consent 
^fore^B  R  ^*''  May,  185J2,  and  which  was  subsequent!;  made  a  rule  of 
cause  and  nil  Court,  this  cause,  and  all  matters  in  difference  between  lit 
matlerB  in  .  ^         i  >  <■-<••         -  < 

differance  be-  parties,  were  referred  to  the  arbitration  or  b  barrister;  aao 
tween  the  par-  jj  „„j  ordered  that  the  coals  of  the  suit  should  abide  Ibe 
a  judge's  order,  event  of  the  award,  and  the  costs  of  the  reference  be  in  (Jk 

made  by  con-  jjjcretion  of  the  arbitrator.  This  order  was  made  after  tbt 
tent,  referred 

to  arbitration,  declaration  had  been  delivered,  but  before  plea  pleaded. 
I*1d^th^event  *^  *''^  ^Qth  of  December,  1832,  the  arbitrator  made  bii 
or  the  suit.  award  in  the  following  terms:  "I  do  award,  order,  and 
awarded  that     direct,  that  a  verdict  be  entered  for  the  plaintiff  with  55L 

averdkttlumld  damages;  and  I  further  award,  order,  and  direct,  that  in  all 

he  entered  for  ° 

the  plwntifr      the  matters  in  difference  between  the  partien  brought  before 

MMes^and"  ^^*  *''^'"^  '*  ""'  ""^  *"""  ^^  money  due  to  eitlier  of  Ae 
thatiD  ^Ithe  parties.  I  do  further  award,  order,  and  direct,  that  each 
difference  be-  P"!^?  B*"*"  P^J  his  own  costs  and  expenses  of  tbia  re- 
tween  the  ference,  and  that  each  parly  shall  pay  a  moiety  of  the  ei- 
wasno'tany  penses  of  this  award."  The  plaintiff  taxed  liis  costs,  aiHl 
euroof  monej  demanded  of  the  defendant  the  stim  of  !i5t.  mentioned  in 
ofthe  parties:  the  award,  and  a\so  1(il.  5s,  6d.,\\ie  amount  of  the  taxed 
w^s  ''t''iiui-'*  '^'**'*'  which  sums  the  defendant  neglected  to  pay. 
valenttoaii  In  Trinity  term,   ]834,  Jiislice  obtained   a   rule  calling 

thTplaintV      "P°"  ^^^  defendant  to  shew  cause  why  a  writ  of  attachment 
should  pay  the  should  not  issue  against  him  for  his  contempt  in  not  paying 
55/.;  and  the    the  said  sums  of  5jA  and  26/.  3s.  6rf.;  against  which,  in  last 
Court  there-     Michaelmas  term, 
lore  relused 
an  attachment 

J^^'eM^either  ChaiineU  shewed  cause.  The  award  is  bad.  The  order 
of  the  55/.  or  of  reference  was  made  before  trial,  and  no  power  is  given 
to  the  arbilr.itor  by  the  order,  to  direct  a  verdict  to  be  en- 
tered; and  therefore  he  had  no  authority  to  award  as  he 
has  done.  In  Jfiilckiiison  v.  Jilackwell  (h),  after  the  cause 
was  at  issue,  and   the  jury  process  issued,  and  the  venire 

(n)  This  case   was  decided   in  <i)  8  Bingli.   33l  ;    \  Moore  i 

last  Michaelmas  term.  Scott,  513. 
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returned  by  the  sherifF,  but  before  the  cause  had  been  ia35. 
entered  for  trial,  the  cause  "  and  the  subject-matter  thereof, 
and  the  issue  thereon,  and  the  costs  of  such  action/' 
were,  by  an  order,  made  upon  consent,  referred  to  the  Brett. 
determination  of  a  barrister.  The  arbitrator  ordered  a 
verdict  to  be  entered  for  the  plaintiff  for  a  certain  sum 
of  money;  and  the  Court  of  Common  Pleas  held  that 
the  arbitrator  had  no  authority  to  direct  a  verdict  to  be 
entered.  It  will  be  contended  by  the  plaintiff,  that  the 
direction  is  equivalent  to  an  award  by  the  arbitrator  that 
551,  is  due  from  the  defendant  to  the  plaintiff,  and  should 
be  paid  by  the  former  to  the  latter ;  and  that  therefore  the 
plaintiff  is  entitled  to  that  sum,  and  to  the  costs  of  the  suit* 
Cartwright  v.  Blackworth  (a)  is  undoubtedly  an  authority 
for  the  argument  of  the  plaintiff.  But  the  precise  terms  of 
the  award  are  not  set  out  in  the  report  of  that  case,  and 
the  attention  of  Littledakj  J.,  who  alone  decided  that  case, 
was  not  directed  either  to  Hutchinson  v.  Blackwell  or  Jack- 
son v.  Clarke  (h).  In  the  latter  case,  after  declaration,  and 
before  plea  pleaded,  all  matters  in  difference  in  the  suit 
were  referred  to  arbitration :  The  arbitrator  awarded  that 
a  verdict  be  entered  for  the  plaintiff,  with  a  certain  sum  for 
damages ;  and  the  Court  of  Exchequer  held  that  the  arbi- 
trator had  exceeded  his  authority.  Jackson  v.  Clarke  is 
therefore  directly  opposed  to  Cartwright  v.  Blackworth. 
In  Edgell  v.  DaUimore  (c),  the  award  found  a  debt  to  be 
due,  but  contained  no  order  to  pay ;  and  the  Court  of 
Common  Pleas  refused  to  grant  an  attachment  for  noi»> 
payment  of  the  debt.  It  may  be  contended  that  the  plain- 
tiff is  at  all  events  entitled  to  the  costs.  But  they  are  to 
abide  the  event  of  the  suit,  which  has  not  been  determined. 
The  direction  to  enter  a  verdict  cannot  amount  to  an  order 
to  pay  the  costs. 

Justice,  contr^    Whatever  may  have  been  the  practice 

(a)  1  Dowl.  P.  C.  489.  (c)  11  B.  Moore,  541 ;  S.€.  3 

(b)  M'Cid.  «c  Y.  SOa  Biiigb.  634. 
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formerly,  the  Courts  will  now  endeavour,  if  possible,  tapn 
effect  to  awards  in  order  to  put  an  end  to  litigation  ;  and  for 
this  purpose,  every  intendment  will  be  made  in  favour  of  ibe 
legality  of  an  award.  Of  this  Doe  d.  Williams  v.  Richard- 
<on(a)  is  an  illustration.  It  was  expressly  said  by  Dattat, 
C.  J.  in  that  case,  that  the  Court  are  to  intend  every  thof 
in  favour  of  an  award.  Although  the  arbitrator  in  this  case 
does  not  in  express  terms  award  that  55L  shall  be  paid  \g 
the  defendant  to  the  plaintiff,  yet  he  awards  tbat  which  ii 
equivalent  to  it,  and  which  is  in  effect  tbe  same,  when  hi 
directs  that  a  verdict  shall  be  entered  for  the  plaintiff  for 
that  sum.  It  is  not  necessary  tbat  an  award  should  be  in 
precise  and  technical  terms;  but  it  is  sufficient  if  it  can  b« 
seen  what  the  intention  of  the  arbitrator  was.  It  is  not  to 
be  supposed  that  when  the  arbitrator  directs  a  verdict  to  be 
entered  for  the  plaintiff  for  a  certain  sum,  that  he  does  not 
inteud  that  the  defendant  shall  pay  that  sum.  In  Jaehtm 
V.  Clarke,  tbe  argument,  that  tbe  language  of  the  award  wu 
equivalent  to  an  order  of  payment,  was  not  used.  In  EdgtU 
V.  Dallimore  the  award  merely  found  a  debt  due,  which 
might  reasonably  be  held  not  to  be  equivalent  to  an  order  to 
pay.  In  Hutchinson  v.  Blackwell  the  motion  was  to  enter 
a  verdict.  Carlwrtgkt  v.  Blackworlk  is  precisely  in  point. 
The  plaintiff  is  entitled  to  his  costs.  In  The  Hig/tgate 
Archway  Company  v.  Nash{b),  the  cause  and  all  matters 
iu  difference  were  referred  to  an  arbitrator,  and  the  cosU 
of  the  cause  were  to  abide  the  event.  The  arbitrator 
directed  a  verdict  (o  be  entered  for  the  plaintiffs,  but  tbat 
they  should  not  take  out  execution  for  the  debt,  until  they 
had  paid  a  larger  sum  to  the  defendant.  This  Court  held 
that  the  plaintiff's  attorney  might  still  take  out  execution 
for  the  costs.  [Taunt<m,  J.  That  turned  on  a  point  totally 
different  from  this.  You  misconceive  the  objection.  The 
objection  is  this,  tbat  there  being  no  issue  joined,  tbe  arbi- 
trator had  no  power  to  order  a  verdict  to  be  entered  for 
the  plaintiff.] 
(a)  8T»iint.69T.        (S)  8  Barn.  &  Alders.  597 ;  S.C.  1  Chit.  Rep.  SJi. 
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Lord  Denman,  C.J. — We  think  it  would  be  of  ad- 
vantage to  see  my  brother  LiUledale. 

Cur.  adv,  vuU. 

Lord  Denman,  C.  J.,  on  a  subsequent  day  in  the 
same  term,  delivered  the  judgment  of  the  Court. 

After  stating  the  facts  of  the  case  his  lordship  said, — 
It  was  contended  on  the  argument,  that  the  arbitrator's 
awarding  a  verdict  to  be  entered  for  the  plaintiif  for  551. 
damages,  was  equivalent  to  awarding  that  that  sum  of 
money  should  be  paid  by  the  defendant  to  the  plaiutifT. 
There  is  a  late  case  of  Jackson  v.  Clarke  in  which  the  con- 
trary was  held  by  the  Court  of  Exchequer.  We  have  con- 
ferred with  my  brother  Littledale,  and  we  think  that  this 
rule  ought  to  be  discharged.  My  brother  Littledale  agrees 
in  opinion  with  the  rest  of  the  Court;  and  he  says  that  he 
thinks  he  should  have  decided  Cartwright  v.  Blackworth 
otherwise^  had  his  attention  been  directed  to  the  case  in  the 

Exchequer. 

Rule  discharged. 


Doe,  on  the  demise  of  Joseph  L.  Shelton  and  others,  v. 

Brown  Shelton. 

UlECTMENT  for  copyhold  lands  of  inheritance  within  By  the  custom 

and  parcel  of  the  manor  of  Brom yard-and-Bromyard-Foreism.  ®^  *  "wnor,  a 
'^  ^  •'  :       surrender  by 

At  the  trial  before  Tindal,  C.  J.,  at  the  Herefordshire  the  wife  is  ia- 
Summer  Assizes  1833,  a  verdict  was  found  for  the  plaintiff,  feM'SiThi^" 
subject  to  the  following  case :  band  consent, 

11th  April,   1749.    Anthony  Kerry  being  seised  in  fee  gent  be  ex- 
according  to  the  custom  of  the  manor^  surrendered  to  the  use  pressed  in  the 
of  himself,  James  Lane,  and  Elizabeth  his  wife,  (daughter  admittance. 
of  Kerry,)  successively,  and  after  their  deceases,  to  the  heirs  ^  sunjender 

wife  during 
coverture,  and  without  the  consent  of  the  husband  being  expressed  on  the  face  uf  the 
surrender,  will  not  be  presumed  to  be  made  with  his  consent,  against  a  person  who  does 
not  claim  under  the  surrender,  even  where  the  husband  has  no  beneficial  interest  what- 
ever in  the  property  surrendered. 

A  party  to  a  deed  of  conveyance  is  not  estopped  by  recitals  contained  ia  other  deeds 
through  which  the  title  so  conveyed  is  derived. 

VOL.  IV.  S  K 
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of  the  body  of  Elizabeth  by  Jamet  Lane.      On  the  naie 
day  Kerry  was  admitted  tenant  of  the  premises. 

1759>  Elizabeth  Lane  died,  leaving  issue  by  Jamet  Lane, 
two  daughters,  Mary  and  Elizabeth:  Wheraupoo  the 
estate  tail  vested  in  Mary,  who,  as  the  eldest  daughter,  wai 
by  the  custom  of  the  manor  the  sole  heir  of  her  mother. 

1769.  Mary  Lane  married  Bromt  Skeitom,  the  elder>  bj 
whom  she  had  issue  I,  Brown  Sheltoa,  juo..  the  defend- 
ant,— 2,  James  Lane  Sheiton, — 3>  Mary  Maria  SheltOHr- 
and  4,  Joseph  SheltON,  the  father  of  Joteph  I*.  Xk  Shetiom, 
one  of  the  lessors  of  the  plaintiff, 

1770.  J.Kerry^ted. 

The  plaintiff  put  in  a  deed  dated  a6tb  Juiuarj,  1796, 
purporting  to  be  made  between  Thomat  Wood  of  the  fint 
part,  Richard  Jones  of  the  second  part,  the  said  Jama 
Zone  of  the  third  part,  Mary,  the  wife  of  Browa  S/uUm 
the  elder,  of  the  fourth  part,  William  Hyde  of  the  fifth 
part,  and  Brown  Shellon  the  younger  of  the  sixth  part; 
which  recited,  that  by  a  settlement  in  1773)  made  soon 
after  the  marriage  of  Brown  Shdton  the  elder  and  Mary 
his  wife,  and  also  under  divers  proceedings,  conveyances, 
and  assurances,  had,  made,  done,  and  executed  under  a 
commission  of  bankrupt,  dated  8th  January,  1781,  issued 
against  the  said  Brown  Sheiton  the  elder,  a  certain  estate  at 
Eastham  had  been  conveyed  to  the  said  Thomas  Wood  and 
Bettjamin  Taylor  deceased,  and  their  heirs,  during  the  life 
of  Brown  Shellon  the  elder,  in  trust  for  the  separate  use  of 
Mary  the  wife  of  the  said  Brown  Sheiton,  remaiuder  to  the 
said  Mary  for  her  life,  remainder  to  their  issue  in  tail  male, 
with  divers  remainders  over.  And  after  further  reciting 
that  it  was  intended  that  a  common  recovery  should  be 
suffered,  wherein  the  said  James  Lane  should  be  demandant 
and  Richard  Burnehy  tenant,  and  Brown  Sheiton,  jun. 
vouchee,  the  premises  were  conveyed  to  Broxon  Shellon,  jun. 
for  the  purpose  of  enabling  Mm  to  convey  the  same  to  the 
said  Richard  Barneby,  in  order  to  make  him  a  good  tenant 
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to  the  pnecipe.  This  deed  was  executed  by  all  the  parties 
except  Brmmi  Shelion,  jun. 

9th  February,  1796.  By  indenture  of  release  between 
Brovm  Skehon,)un.  of  the  first  part,  Richard  Barneby  of 
the  second  part,  James  Lane  of  the  third  part,  Mary,  wife 
of  Brown  Shelion,  sen.  of  the  fourth  part«  and  Richard  Jones 
of  the  fifth  part,  it  was  witnessed,  that  for  the  barring  of  all 
estates-tail  and  remainders  over,  Brown  Shelton,  jun.  con* 
veyed  the  premises  at  Eastham  unto  Richard  Barneby, 
with  the  intent  to  make  him  a  good  tenant  of  the  freehold 
in  order  for  suffering  a  common  recovery,  in  which  James 
Lane  should  be  demandant,  Richard  Barneby  tenant,  and 
Brown  Shehon,  jun.  vouchee.  The  uses  of  the  recovery 
were  declared  to  be  for  the  separate  use  of  Mary^  wife  of 
Brown  Shelion,  sen.,  for  her  life,  remainder  to  Brown 
Shelton,  jun.  in  fee.  This  deed  was  executed  by  the  de- 
fendant {Brown  She/ton,  jun,)  and  Richard  Barneby  only. 

These  deeds  were  offered  in  evidence  to  prove  that  an 
estate  at  Eastham  had  been  settled  upon  the  marriage,  and 
also  that  Bronm  Shelton,  sen.  was  declared  a  bankrupt  in 
January  1781;  but  their  admissibility  was  objected  to  on 
the  part  of  the  defendant.  The  Chief  Justice  received  them 
in  evidence,  subject  to  the  opinion  of  this  Court. 

The  plainti^  put  in  a  copy  of  court-roll,  dated  22d  April, 
1782,  whereby  it  was  stated  that  at  the  Court  came  Brown 
Shelton,  senior,  by  William  Hyde  and  Richard  Jones,  his 
assignees  duly  appointed,  and  Mary,  wife  of  the  said  Brown 
SheUou,  customary  tenants  of  the  said  manor,  (the  said 
Mary  having  been  first  privately  examined  apart  from  her 
said  husband  by  the  steward,  and  freely  consenting,)  and 
surrendered  the  premises  in  question  expectant  on  the 
death  of  James  Lane,  (who  was  stated  to  have  a  life  interest 
in  the  premises,)  to  the  use  of  Thomas  Wood  and  his  heirs 
during  the  joint  lives  of  the  said  Brown  Shelton  and  of 
Mary  his  wife,  who  was  stated  therein  to  have  a  life  interest 
in  the  premises  if  she  survived  James  Lane ;  and  at  the  same 
Court  Thomas  Wood  was  admitted  tenant,  under  the  sur- 
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render,  for  the  joint  lives  of  Brown  Sheltort  and   hia  wile, 
expectant  upon  the  death  of  the  said  Jamet  LMne. 

If  (he  husband  conaeatg  to  a  surrender,  it  is  the  cuitom 
in  the  manor  that  such  cunsent  shall  be  expressed  in  the 
surrender  and  admissiou,  and  without  his  consent  the  sur- 
render in  wholly  inoperative ;  and  by  the  custom,  the  busbtnd 
takes  no  interest  after  his  wife's  decease  as  tenant  by  the 
curtesy.  By  the  custom  of  the  manor,  a  surrender  may  be 
made  by  attorney  duly  appointed ;  and  when  a  surrender  i* 
so  made,  it  is  always  mentioned  in  the  surrender  that  it  wm 
made  by  the  attorney  duly  appointed. 

]4th  August,  1781.  By  indenture  of  release  made  be- 
tween James  Lane,  Richard  Jones,  and  fVUliam  Hyit^ 
James  Lane  conveyed  certain  freehold  estates  to  Kichard 
Janet  and  William  Hi/de,  in  trust  for  himself  during  hii 
life,  and  on  his  decease  to  pay  to  Mary  Shellon,  (his  dau^- 
ter,)  or  permit  and  sufTer  her  to  receive  the  rents  thereof  for 
her  sole  and  separate  use  during  her  life,  independently  of 
the  control  of  Jirown  Shelloii  her  husband ;  and  b;  the  same 
indenture,  after  reciting  that  a  commission  of  bankrupt  had 
issued  against  Brown  Shellon,  and  that  his  assignees  had  put 
up  for  sale  by  auction  his  copyhold  premises,  and  that 
Tiiomas  Wood  had  been  the  highest  bidder  for  the  same, 
and  was  declared  the  purchaser,  but  bad  purchased  the 
same  with  the  money  of  James  Lane,  and  in  trust  for  him, 
Wood  covenanted  to  stand  seised  of  the  premises  after  the 
decease  of  James  Lane,  and  during  the  joint  lives  of  Brown 
Shelton  the  elder  and  Mary  his  wife,  upon  trust  to  permit 
tbe  said  Mary  to  receive  the  rents  thereof  for  her  sole  and 
separate  use,  independently  of  tbe  control  of  Brown  ShtUtm 
her  husband.  Neither  Brown  Shellon  the  father,  nor  Ute 
defendant,  was  a  parly  to  the  last  deed. 

By  the  custom  of  this  manor,  an  entail  may  be  barred  by 
surrender. 

January,  liiOS,  James  Lane,  the  surviving  tenant  for  liie 
under  the  surrender  of  1749,  died. 

3d  May,  ]S03.   Mar^  Shelton,  together  with    Thomas 
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Wood,  attended  the  customary  court  of  the  manor;  and 
by  an  alleged  copy  of  court  roll,  part  of  w  hich  was  in  the 
hand-writing  of  the  then  steward,  and  was  also  signed  by 
him,  produced  on  the  part  of  the  plaintiff,  it  was  stated, 
that  at  a  court  held  on  that  day,  Mary  Shellon,  wife  of 
Brown  Shelton^  and  Thomas  Wood,  twp  of  the  customary 
tenants  of  the  said  manor,  (the  said  Mary  having  been  pri- 
vately examined  by  the  steward  aforesaid  and  freely  con- 
senting,) surrendered  the  premises  in  question  to  the  use  of 
Thomas  Wood,  his  trustees  or  heirs  for  ever,  according  to 
the  custom  of  the  manor,  but  in  trust  for  such  person  or 
persons,  and  for  such  estate  or  estates,  as  Mary  Shelton, 
in  the  manner  therein  expressed,  should  appoint ;  and  in 
default  thereof,  and  subject  thereto,  in  trust  to  pay  the 
rents  of  the  said  premises  into  the  proper  hands  of  Mary 
Shelton,  or  to  permit  her  to  receive  the  same  to  her  sole 
and  separate  use  during  her  life ;  and  after  her  decease,  in 
trust  for  Brown  Shelton,  jun,  and  James  Lane  Shelton,  sons 
of  the  said  Mary  Shelton,  in  equal  shares,  as  tenants  in 
common  respectively  for  ever :  and  that  Thomas  Wood, 
being  present  in  Court,  prayed  to  be  admitted  to  the  pre- 
mises so  surrendered  to  his  use,  upon  and  subject  to  the 
said  trusts ;  to  whom  the  lord  by  his  said  steward  granted 
the  same  premises  accordingly. 

The  Court  at  which  such  surrender  and  admission  was 
made,  was  held  at  some  inn  at  Bromyard.  It  was  a  general 
and  not  a  special  Court ;  it  lasted  many  hours,  and  a  great 
number  of  persons  attended  it,  so  that  sometimes  the  rooms 
were  quite  full.  It  was  found  as  a  fact  by  the  jury,  that 
Brown  Shelton  the  elder  was  present  at  that  Court.  The 
original  court  roll  was  produced,  which  contains  the  fol- 
lowing entry,  and  no  other,  applicable  to  the  last-mentioned 
surrender  :  **  At  this  Court  came  Mary  the  wife  of  Brown 
Shelton,*'  To  that  entry  is  annexed  the  following,  which 
was  not  made  at  the  time,  but  subsequent  to  the  year  1825, 
'*  See  Minute  Book,  proceedings  of  a  Court  held  for  this 
manor  not  entered  on  the  roll.*'    The  Minute  Book  of  the 
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steward,  with  reference  to  the  proceedings  nt  the  Coait 
held  on  the  5d  May,  1803,  contains  the  followiog  entry:— 
"  Manor  of  Bromyard  and  Bromyard-Foreign.  At  a  Cowt 
there  held  the  second  of  May,  1B03,  before  WUlmm 
Griffiths''  (Then  follows  the  name  of  the  jury  and  tk 
homage.)  ''At  this  Court  came  Mary  SheHen^  wife  of 
Brown  Sheltorij  (the  said  Mary  having  been  first  primtdy 
examined  by  the  steward  aforesaid  and  freeij  crcmsentfam^) 
and  Thomas  Wood,  customary  tenants  of  this  manor^  aad 
surrendered  all  those  two  messuages,  (as  in  Mr.  Prkt^t 
draft  surrender,  &c.)" 

In  the  margin  of  the  same  book  was,  inter  alia,  the  M^ 
lowing  entry  : — *'  Private  examination,  6$.  8rf." 

Thomas  Wood  was  admitted  tenant  of  the  premises  ia  fce 
the  same  day,  and  has  since  died,  leaving  T'/u>ma$  Wood 
Roberts,  one  of  the  lessors  of  the  plaintiff,  hia  heir  at  law. 
Mary  Shelton  had  lived  separate  and  apart  from  her  husbaad 
for  many  years  previously  to  the  death  of  James  Zjtme,  aad 
never  lived  with  him  again.  She  resided  on  the  copyhoM 
property  until  her  death  in  1821. 

Tiie  questions  for  the  opinion  of  the  Court  are,  first, 
whether  the  deeds  of  2Gth  January,  179^,  and  9th  February, 
179<^>>  were  admissible  to  prove  the  bankruptcy  of  Hrown 
Shelton  the  elder,  and  the  settlement  of  the  Eastham  estate; 
and,  secondly,  whether,  under  all  the  facts  of  the  case,  the 
plaintiff  is  entitled  to  recover? 

This  case  was  argued  in  Hilary  term,  1835. 


Folletf,  S.  G.,  for  the  plaintiff,  contended  that  it  was  not 
necessary  by  the  custom,  that  the  consent  of  the  faushaad 
should  be  expressed  on  the  face  of  the  surrender,  and  that 
all  that  was  necessary  was,  that  the  husband  should  in  fact 
consent,  and  that  the  statement  in  the  case  that  it  was  the 
custom  that  the  husband's  consent  should  be  expressed  ia 
the  surrender,  merely  meant  that  it  was  the  practice  of  the 
steward  so  to  express  the  husband's  consent. 
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Mau/e,  who  was  counsel  for  the  defendaot,  denied  that 
this  was  the  meaniog  of  the  statement  in  the  case. 

Foliett  then  applied  for  leave  to  amend  the  case  in  this 
respect,  bj  the  judge's  notes. 

Memle  urged  that  ibis  ought  not  to  be  done,  as  the  case 
would  be  evidence  against  the  parties.  For  this  he  cited 
Vmn  Wart  v.  IF«%  («). 

The  Court  refused  to  permit  the  case  to  be  amended. 

Foliett  then  proceeded  with  his  argument,  which  is  suffi- 
cieatly  noticed  in  the  elaborate  judgment  of  the  Court. 
The  following  authorities  were  cited  for  the  plaintiff-^ 
Watkins  on  Copyholds,  p.  64 ;  Compton  t.  ColUnson  (6) ; 
Sievens  v.  Tyrrell  {c);  Scamon  ▼•  Maw{d). 
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Mauk  argued  for  the  defendant. 


Cur.  adt.  vult. 


Lord  Denm AN,  C.  J.,  in  the  course  of  Easter  term, 
delivered  the  judgment  of  the  Court,  as  follows: — This 
was  an  action  of  ejectment,  brought  on  the  demise  of 
(amongst  others)  T.  fVood  Roberts,  customary  heir  of  71 
Wood,  for  certain  copyhold  tenements,  to  which  T.  Wood 
had  been  admitted  on  a  surrender  from  Mary,  the  wife  of 
Brown  Shelton,  in  1B0S«  A  verdict  was  taken  for  the 
plaintiff,  (the  tide  of  bis  lessor  depending  on  the  validity  of 
that  surrender,)  subject  to  the  opinion  of  this  Court  on  the 
following  state  of  facts : 

John  Lane  was  seised  in  fee  of  these  tenements.  His 
daughter,  the  said  Mary^  was  married  to  fi.  S.  in  1769* 
Hie  defendant  was  the  eldest  son  of  that  marriage.    A  copy 


(a)  Mood.  &  MalL  590. 
(5)  1  H.  Black.  334;  5.  C.  2 
Bra.  CC.  377. 


(c)  2  Wilson's  Rep.  1. 
(<0  3  Bingh.  378;  11  Moore, 
S4S. 
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of  court  roll  was  put  in,  of  the  year   178S,  in  these  Icnu, 
[his  lordship  here  read  the  copy  of  court  roll,  which  Mc 
ante,  86l,]  and  2'.  W.  was  admitted  tenant  accordingly. 

By  an  indeuture  of  release  id  1783,  reciting  that  a  coo- 
mission  of  bankrupt  had  be^  duly  awarded  agunst  B. 
Skehon,  and  that  Wood  had  become  the  purchaser  of  the 
premises  in  question,  as  the  highest  bidder,  at  a  aale  directed 
by  his  assignees,  but  that  he  bad  purchased  the  same  villi 
the  money  of  Jamei  Lane  and  in  trust  for  him,  T.  W.  co»e- 
nanted  to  stand  seised  of  the  same  after  ■/.  X.'s  decease, 
and  during  the  joint  lives  of  B.  S,  and  bis  wife,  in  trust  for 
the  sole  and  separate  use  of  the  said  wife,  and  indepeodoitl; 
of  her  husband's  control. 

Neither  B.  S.  nor  B.  S.  the  younger,  the  defendant, 
were  parties  to  this  release. 

Evidence  was  given  (but  subject  to  a  question  as  to  ilt 
admissibility)  of  two  deeds,  bearing  date  in  Jaouary  and 
February,  1796.  The  former  of  these,  after  reciting  [bii 
lordship  here  read  the  recital,  which  see  ante,  858,]  con- 
veyed the  premises  to  the  defendant,  for  the  purpose  of 
enabling  him  to  make  a  teuaut  to  the  precipe.  The  defend- 
ant did  not  execute  that  release,  but  executed  the  deed  in 
February,  and  thereby  conveyed  those  premises  to  the  teuaut 
to  the  prxcipe.  The  uses  of  the  recovery  were  declared  to 
be  for  the  sole  and  separate  use  of  Mary,  the  wife  of  S.S., 
for  life,  remainder  to  the  defendant  in  fee.  Tliis  latter  deed, 
however,  contained  no  recital  respecting  £.  S.'s  bankruptcy. 

The  next  document  was  the  surrender  on  which  (he  title 
rested,  made  after  the  death  of  James  Lane,  by  Mary  the 
wife  of  B.  S.,  but  not  expressing  in  the  surrender,  the  bus- 
band's  consent. 

The  case  set  forth  two  customs  of  the  maoor.  1 .  If  the 
husband  consents  to  a  surrender,  such  consent  shall  be  ei* 
pressed  in  the  surrender  and  admission,  and  without  his 
consent  the  surrender  is  wholly  inoperative;  and  by  the 
custom  of  the  said  manor,  the  husband  takes  no  interest, 
after  his  wife's  decease,  as  tenant  by  the  curtesy,     g.  A  sur- 
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render  may  be  made  by  the  attorney  duly  appointed,  but 
when  a  surrender  is  so  made,  it  is  always  mentioned  in 
the  surrender  that  it  was  so  made  by  the  attorney  duly 
appointed. 

It  does  not  appear  that  T.  Wood  had  ever  taken  posses* 
sion  of  the  premises  surrendered  to  him,  or  in  what  manner 
or  when  the  defendant  had  obtained  such  possession.  His 
mother  died  in  1821. 

Various  arguments  were  urged  on  the  part  of  the  plaintiff, 
to  shew  that  the  surrender  might  be  valid,  though  the  hus- 
band's consent  was  not  expressed  in  it.  The  terms  in 
which  the  custom  is  set  forth  were  analysed  to  prove,  that 
as  the  nullity  arose  from  the  want  of  consent,  not  from  the 
want  of  its  being  expressed,  parol  proof  of  the  consent 
might  be  received,  and  that  such  proof  appeared  on  the 
case  to  have  been  given.  But  supposing  this  refined  con- 
struction to  prevail,  the  fact  of  consent  is  not  stated  in  the 
case.  Circumstances  are  indeed  detailed  from  which  a  jury 
might  be  called  upon  to  infer  that,  and  liberty  is  given  to 
the  Court  to  make  any  inference  that  a  jury  ought  to  have 
drawn.  We  must  however  decline  this  office ;  we  cannot 
undertake  to  say,  whether  a  jury  ought  or  ought  not  to  have 
drawn  that  inference  from  the  facts  of  the  case ;  we  rather 
think  the  contrary,  more  particularly  when  the  party  admit- 
ted tenant  by  the  steward  does  not  appear  to  have  at  any 
time  taken  possession  under  his  admission.  But  we  are 
far  from  acquiescing  in  the  proposition  asserted  at  the  bar, 
that  a  custom  requiring  the  expression  of  consent  on  the 
face  of  the  surrender,  would  be  void  in  law.  There  seems 
to  be  good  reason  for  requiring  the  best  evidence  of  that 
which  is  made  essential  to  the  validity  of  the  act  done,  and 
that  such  evidence  should  accompany  the  act  itself. 

We  were  also  told  that  the  law  itself  would  presume  that 
the  custom  had  been  complied  with,  to  prevent  the  surrender 
from  being  invalidated.  Such  presumption  possibly  might 
be  made  by  way  of  estoppel^  against  one  claiming  under  the 
surrender,  but  surely  not  against  him  who  denies  its  efficacy* 
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Sb ELTON 

and  others 

9. 

Shxltok. 
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l«Mi        fi«ftiflkM^  when  riie  natiine  tif  iliis  toMoiii  is  coMkkrai, 

'-^'^'      pro^  tbtt  BO  coiiBetit  wfts/oyKwtfy  expre8ied>  miMt  be  iAm 

i;  aB  itreiig  «tideiiGe  that  iMoe  was  fteeiu     It  reslly  ttppcm 

.^P*?*      to  U8  that  the  law  might  as  well  presume  a  seal,  WlMfC  ths 

fiarai  of  a  bMd  was  produced,  and  wa  mtA  mffmmnd* 

Tba  plaintiff's  main  relialice  Was^tewevMry  pfcicjsJ  M  Iks « 
Mttssity  of  rastrictittg  the  custom  to  tbosu  «ums  Wlme  the 
husband  has  a  personal  interest  in  the  wife's  cstAte^-^'^whRh 
is  said  not  to  exist  in  him  imder  the  dnraiiistMioes»  For 
as  by  the  eustom  of  the  matior  he  Aies  wot  become  leaant 
by  the  curteay,  and  as  h  this  case  be  is  said  to  imvo  bees 
divested,  at  the  time  of  the  sutrsttdcr^  of  aH  latieieoC  duriag 
hia  wife's  life,  it  is  argued  that  there  was  notking  na  bkn  on 
wluch  his  consent  could  faafc  operated,  and  tbriit  tfae  custnm 
conid  not  therefore  apply  to  a  person  in  his  sitositioB. 

Whether  a  Court  could  be  justified  in  engrafting  on  a 
positive  custom  an  implied  exception^  haviiig  roforonoa  to 
the  frmdpk  on  which  it  may  bdieve  the  costona  to  have 
originated^  seems-  to  be  a  very  questionable  point ;  but  it  is 
one  which  we  are  not  here  required  to  determine*  The 
custom  exacting  the  husband's  consent  to  an  alienation  of 
property  by  the  wife,  is  found  to  be  general^  and  must  have 
universal  operation;  unless  we  clearly  saw  that  onrried  be- 
yond the  line  of  restriction  drawn  in  the  argument  for  the 
plaintiff^  it  would  become  unreasonable  and  absurd.  But 
we  find  no  such  ground  for  cutting  down  this  custom^  which 
may  have  been  founded  on  the  desire  to  protect  not  only 
the  husband's  interest,  but  that  of  die  wife  herself,  and  of 
her  femily^  by  constituting  her  husband,  and  the  father  of 
their  common  offsprings  the  guardian  of  both. 

But  even  if  the  custom  could  be  so  limited,  the  feet  of 
the  husband  having  been  stripped  of  all  interest  in  her  pro- 
perty, during  her  lifo,  is  neither  stated  in  the  case  nor  to  be 
collected  from  the  facts  appearing.  Of  aH  the  circum- 
sttmces  put  forward  for  this  purpose,  not  one  amounts  to 
satisfectory  priHjf.  The  surrender  ui  178(2,  said  to  be  made 
by  £.  S.  by  persons  calling  themselves  his  '<  asaigaees  driy 
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appointed/'  makes  no  meDtion  of  n  bonkniptcj.  It  ctdkiot 
bind  him  as  the  act  of  his  attorney^  not  oelj  on  a^conUt  of 
the  custom  for  stating  in  the  surrender  tihe  due  ap|K>iBinent 
of  such  attorney,  but  for  want  of  all  proof  of  authority  from 
him.  The  fact  of  the  surrender  might  however  be  esta- 
blished against  the  defendant  quoad  the  bankrupt's  interest, 
if  the  bankruptcy  and  assignment  should  be  proved  against 
him  by  other  evidence.  Recourse  is  now  had  to  the  two 
deeds  of  1796;  the  former  of  which,  reciting  a  sale  to  have 
taken  place  under  a  commission  ot  bankhif^t  duly  awarded 
and  issued  against  B.  S.,  conveys  to  th^  defenchiot|  ki^ 
sold  thereunder  by  the  assignees ;  by  the  latter^  tills  defend*- 
ant,  acting  upon  that  conveyance,  executed  a  setlleaMttt  «f 
them  upon  himself,  after  his  mother's  deaths  Hie  fonner 
deed,  however,  which  recites  the  baaknipCcy  Su:.,  is  net 
executed  by  the  defimdant,  and  that  ^ieh  is  «e  eonectaied 
is  silent  respecting  the  bankruptcy :  There  is  cense^iieBtly 
BO  direct  estoppeU  He  is  said  to  have  recogiiMted  and 
adopted  the  whcde  of  the  former  deed  by  thus  executang  tke 
latter.  But  is  it  true,  as  a  general  proposition,  that  a  partj 
so  executing  adopts  the  statement  of  facts  in  an  anterior 
deed,  which  goes  to  make  up  his  title  ?  We  are  aware  of  me 
authority  for  such  a  doctrine.  It  is  also  reoMirkable,  timt 
the  defendant  is  not  stated  to  have  had  any  ei^eynMDt  of 
the  property,  the  subject-matter  of  those  deeds ;  though  po«« 
sibly  that  would  have  made  no  difference.  But  it  is  «wte» 
rial  to  add,  that  if  the  bankruptcy  8cc.  had  been  regularly  and 
stricdy  proved^  so  as  to  giVe  validity  to  the  sMrrelider*  in 
J  78^  of  all  the  bankrupt's  interest  in  his  wife's  esiatet  te 
might  possibly  have  become  a  new  man  in  1803^  when  his 
wife  surrendered  the  estate  in  fee,  which  was  then  vested 
in  her  in  possession  by  her  father's  death.  If  the  bwrimipt 
had  been  the  party  to  the  suit,  the  burthen  of  j>roving  such 
a  fact  Maight  have  been  cast  upon  him,  but  we  apprehend 
that  the  kw  naakes  no  presumption  on  the  autgect  agtinet 
this  defendant,  who,  though  the  bankrupt's  son,  does  not 
claim  under  him. 
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1835.  Upon  the  whole,  we  think  that  the  plaintiff  has  not  soc- 

^^^      ceeded  in  making  out  his  title  upon  the  facts  brought  before 

d,  US|  and  that  our  judgment  must  be  for  the  defendant. 

Sbelton 
and  others 

V.  Postea  to  the  defendant 

Sheltok. 


The  King  v.  Rev.  John  Neale,  Clerk. 

Where  a  vicar,    -n 

after  summons  JKm  V.  RICHARDS,  in  last  Hilary  term,   obtained  a 

derk^to^ttend  '"^®'  calling  upon  the  Rev.  John  Neaie,  clerk,  vicar  of 
and  answer  a  Staverton-cum-BoddingtoD,  in  the  county  of  Gloucester,  to 
toxication,  shew  cause  why  a  mandamus  should  not  issue,  command- 
amoves  him      ing  j^jm  ^Q  restore  Georse  Bowles  to  the  office  of  parish 

upon  msuf-  ^  •  •  i      i 

ficient  evi-       clerk  and  sexton  of  the  said  parish,  and  why  he  should  not 

\Zxxcliwl     P^y  ^^^  ^°«^«  ^f  ^^^"^  application. 

the  Court  will       Bowks  had  been  charged  by  Mr.  "Neale  with  divers  acts 

damus  requir-  ^^  intoxication,  and  was  summoned  to  attend  before  him 
ing  the  vicar  to  answer  the  charge.  He  did  not,  however,  attend,  and 
clerk.  evidence  was  given  by  a  gentleman,  who  stated,  that  on  the 

Qutfrf,  whe-  occasion  of  a  marriage,  Bowles,  being  in  attendance  in  the 
be  sufficient  church,  appeared  to  be  fresh  in  liquor,  and  unfit  to  perform 
amove  a  derk  ^^^  service  with  decorum.  Upon  this  evidence  the  vicar 
that  amongst  amoved  Bowles  from  his  office.  Contradictory  affidavit} 
he  was  noto-     respecting  the  general  conduct  of  Bowles  were  sworn. 

nous  as  a 

drunkard,  o..     T#r    n  7»  i    ¥»r    »»    twt 

without  proof       Sir  fV.  Follett  and  W.  H.  Watson  now  shewed  causes 
[  of  particular     rpj^^  ^j^j^j.  possessed  the  power  of  amotion,  after  summons 

cation  and        of  the  party  and  reasonable  cause  shewn.     Here,  there  was 

*"  Ifone  act  of  *  summons,  in  pursuance  of  which  the  party  might  have 

intoxication  be  attended,  but  as  he  neglected  to  do  so,  the  evidence  was 

"  intoxication      »••  0"^  way.     Intoxication  is  clearly  sufficient  cause  for 


!(; .  ""°  conse-       amotion.  The  vicar  was  himself  the  judge  of  the  sufficiency 

quent  mcapa-       -   ,  .  ,  \        \  e  • 

city  of  the        of  the  evidence  to  support  the  charge  of  intoxication. 
clerk  to  per- 
form the  duties  of  his  office,  when  required  to  do  so,  should,  at  all  events,  be  distincdy 
proved. 


? 
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Maule,  contrd.  There  can  be  no  doubt  that  the  sum- 
mons was  a  necessary  step ;  Observation  of  Fortescue,  J.» 
in  Rex  v.  Chancellor,  6^c.  of  University  of  Cambridge  {d)^  p. 

This  Court  has  a  right  to  review  the  vicar's  decision  upon  Neale,  deik* 
the  evidence,  and  it  must  be  shewn  that  the  cause  of 
amotion  was  substantial,  and  did  not  consist  of  mere  slight 
acts  of  indecorum  or  neglect.  In  Rex  v.  Warren  (b)  it 
was  held,  that  if  a  parish  clerk,  though  appointed  by  a 
minister,  be  removed  by  him  without  a  sufficient  cause,  a 
mandamus  will  lie  to  restore  him.  Lord  Mansfield,  C.  J* 
said  in  that  case,  ^*  Though  a  minister  may  have  power  of 
removing  him  upon  a  good  and  sufficient  cause,  he  can 
never  be  the  sole  judge,  and  remove  him  ad  libitum,  with- 
out being  subject  to  the  control  of  this  Court.**  And 
Aston f  J.,  said,  **  As  long  as  the  clerk  behaves  himself  well, 
he  has  good  right  and  title  to  continue  in  his  office.  There- 
fore, if  the  clergyman  has  any  just  cause  of  removing  him, 
he  should  state  it  to  the  Court.*'  Afterwards,  the  Court, 
upon  reading  affidavits  which  stated  that  the  clerk  had  be- 
come bankrupt  and  had  not  obtained  his  certificate ;  that 
he  had  been  guilty  of  many  omissions  in  the  register,  was 
actually  in  prison  at  the  time  of  his  removal,  and  had  ap- 
pointed a  deputy  who  was  totally  unfit  for  his  office,  the 
Court  said,  "  There  is  no  sufficient  reason  assigned  in  the 
affidavits  that  have  been  read,  upon  which  the  Court  can 
exercise  their  judgment,  nor  is  there  any  instance  pro- 
duced of  any  misbehaviour  of  consequence.  Therefore 
the  rule  for  a  mandamus  must  be  made  absolute/*  In  the 
Reports  of  the  Admiralty  Court,  temp.  Lord  Stowelly 
many  cases  occur,  in  which  questions  arose  as  to  whether 
sailors  had  or  had  not  forfeited  their  wages  to  acts  of  in^ 
torication,  and  in  no  one  of  those  cases  was  the  intoxica- 
tion held  sufficient  to  deprive  the  sailors  of  their  wages. 

Lord  Denman,  C.J. — I  do  not  think  we  need  enter  into 
further  discussion  on  this  subject.  I  am  by  no  means  prepared 

(a)  1  Strange,  566.  {b)  1  Cowper,  370. 
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Itai.  to  say»  that  if  a  person  had  from  all  his  neigfabosn  the 

^"^^  character  of  a  notorious  drunkardt  that  would  not  be  a  safi- 

^  eient  reason  to  remove  him,  without  proof  of  any  partieubi 

NiAUfr  eWrk.  f^^^^^ .  hq j  |  ^^  5y  hq  means  prepared  to  say  that  if  be 

had,  on  any  single  occasion,  been  proved  to  hawc  miscoi* 
ducted  himself,  through  drinking,  at  the  church,  that  woaU 
not  have  been  sufficient  cause  for  removing  him ;  but  the 
only  ground  on  which  this  charge  rests  is,  that  be  has  beca 
guilty  of  divers  acts  of  intoxioatioii.  I  think  that  the  least 
«ie  can  expect  is,  proof  of  the  charge  as  made.  We,  sittiag 
here,  an^  to  see  that  these  proceedings  do  not  take  place 
without  Alii  authority  and  proof,  and  that  one  act  of  tntoxi* 
cation,  at  least,  has  been  distinctly  and  fplly  proved.  I  do 
not  find  that  is  so ;  it  is  only  stated,  that  in  the  opinion  ef 
a  gentleman  who  was  present,  the  olerk  was,  on  the  occasioo 
of  a  marriage,yresib  t a  Hfuor^  and  unfit  to  perform  the  ser* 
vice  with  decorum ;  it  is  not  said  he  was  unfiiied  bjf  Uqim 
to  perform  the  service  with  decorum ;  and  it  is  not  alleged 
that  any  thing  like  indecorum,  or  any  mistake  or  improprie^, 
or  any  irreverence,  which  can  properly  be  censured  in  the 
conduct  of  the  clerk,  was  the  comeqttence  of  that  supposed 
freshness  in  liquor  on  that  occasion.  I  think,  therefore, 
that  we  must  call  on  this  gentleman  to  make  a  return. 

LiTTLBDALE,  J.  and  Pattbson,  J.  concurred. 

CoLERiDGB,  J. — ^The  Court  is  called  on  in  this  case, 
either  by  discharging  this  rule  to  turn  the  man  out  of  the 
office  for  good,  without  further  inquiry,  or  by  letting  the 
mandamus  go,  merely  to  put  the  matter  into  train  for  fur* 
ther  inquiry.  It  is  on  that  ground  that  I  concur  with  the 
J  rest  of  the  Court  in  thinking  that  this  mandamus  ought  to 

I  go.    Three  of  my  brothers  have  a  different  opinion  from 

myself,  as  to  the  sufficiency  of  the  alleged  cause  of  amo- 
tion«  and  that  is  quite  sufficient  reason,  in  my  opinion,  for 
the  mandamus  going. 

Rule  absolute. 
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The  King  v.  The  Brecknock  and  Abergavenny 

» 

Canal  Company. 

A  Rule  had  beeu  obtained  for  a  mandamui  lo  tb^  Br«€k"  Qeforo  a  miMA- 

nock  and  Abergavenny  Canal  Coonpany,  calling  upon  (bem  j,^^  J^^ 

to  shew  cause  why  ihey  should  not  oooipl^tO  ^  inilw^yi  incorporated 

!_•  i_   t        t  1       company,  com* 

which,  by  a  local  act  of  33  Oea.  3,  they  had  the  pQwer>  miw  mandiog  diem 

certain  circumstances,  to  elect  to  make^  and  which  (bey  ^ff*^*^!?^ 
were  required  to  make,  after  they  had  made  that  clecUoQi  refasal  in  di- 
From  the  affidavits  it  appeared  that  the  defeqdant*  bad  drcu^SSSc^ 
elected  to  make,  and  had  commenced  a  certain  riolwayt  from  which  a 
which,  if  made,  must  cross  a  railway  belonging  tq  the  Moii<«  ^/ti<t^^ 
mouthshire  Canal  Company*  The  defaodants,  fearing  tbi^(  implied,  must 
they  had  not  the  power  to  cross  that  railway*  after  lome 
negotiation  and  correspondence  bad  taken  place,  declere^ 
that  they  were  unwilling  to  complete  the  railway  unless 
they  were  indemnified  by  the  parties  who  now  applied  for 
the  mandamus,  and  called  for  the  inden^nity  accordinglyi 
This  indemnity  was  refused,  and  nothing  bad  be^n  done 
since  by  either  party. 

CampMl,  A.  G.,  and  E.  Vn  WUJiavM^  (and  Pow^U  wai 
with  them,)  contended  that  there  b^d  been  no  refusaf  to 
complete  the  railway,  and  that  therefore  the  Court  would 
not  issue  the  mandamus, 

Maule^  contri,  contended,  that  the  affidavits  di«clo9^d 
circumstances  from  which  a  refusal  might  be  implied* 

Lord  Pbnman,  C*  J*--^lt  is  an  undoubted  rul^i  that  np 
corporation  can  be  called  upon  by  mandamus  to  perfprm  a 
dntys  nnjess  there  has  been  9  direct  refusal  to  perform  thfit 
duty.  None  such  appears  in  this  case.  I  do  not  mean  tp 
say  that  there  must  be,  tn  tmm,  a  direct  refusal  9  it  may  be 
shewn  by  circumstances.     Any  thing  which,  as  in  Rex  v. 
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Ford  (a),  distinctly  shews  to  the  Court  that  there  has  been 
a  refusal^  is  sufficient.  In  this  case,  if  the  defendants  have 
done  that  which  is  equivalent  to  a  refusal^  the  mandamos 
ought  to  go;  but,  upon  looking  at   the    correspondence 


COMPAKT. 


The  KiNQ 

V, 

Brecknock 

and 
Aberoavemnt  which  has  passed  between  the  parties,  it  appears  to  me  that 

^^^^wir  ^^^  applicants  have  stopped  short  of  what  was  ^uecessarj. 
After  long  delay,  the  answer  of  the  Company  is,  "  We  will 
make  the  railway  if  you  will  indemnify  us.*'  The  indemni- 
fication is  refused,  and  there  the  matter  stops.  The  appli* 
cants  should  have  gone  further,  and  have  said.  We  demand 
to  know  positively  whether  you  will  complete  the  canal, 
and  shall  construe  a  neglect  to  answer  into  a  refusal.  All 
that  the  correspondence  amounts  to  is,  that  some  indemni^ 
was  expected  on  one  side  and  refused  on  the  other.  We 
cannot,  therefore,  issue  this  mandamus  without  violatii^ 
the  rule  by  which  we  frequently  save  a  long  inquiry. 

LiTTLEDALE,  J. — The  applicants  ought  to  have  followed 
their  refusal  to  indemnify  by  a  distinct  demand  to  have  the 
railway  completed. 

Patteson,  J. — It  does  not  appear  that  there  was  any 
direct  rescinding  of  the  election,  on  the  part  of  the  Com* 
pany,  to  make  the  railway. 


r; 


i\. 


I' 
ii 


t 
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Coleridge,  J. — 1  think  it  of  great  importance  to  en* 
force  the  spirit  of  the  rule,  that  before  an  application  is 
made  for  a  mandamus,  the  party  to  whom  it  is  to  be 
directed  should  know  what  he  is  required  to  do,  and 
should  have  refused  to  do  it.  I  do  not  mean  to  say  that  the 
refusal  must  be  in  direct  terms,  but  that  such  circumstances 
should  be  shewn  to  the  Court  as  conclusively  amount  to  a 
refusal.  Here  no  further  application  is  made  after  the  re- 
fusal to  indemnify.  Consistently  with  the  facts  of  this 
case,  the  Company  may  have  supposed  that  the  applicants 

(a)  Ante,  451. 
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did  not  wish  them  to  run  the  risk  of  an  action,  although         1835. 
they,  the  applicants,  were  unwilling  to  give  the  required     j.    j^ 
indemnity.  v. 

Rule  discharged  with  costs.        ^""^""^ 

ABBROAVBNHr 

Cakal 

^  COMPAMT, 

Doyle  v.  Stewabt(«). 
Doyle  v.  Anderson. 

XHE  above  and  nine  other  actions  having  been  commenced  A  plaintiff 

by  the  plaintiff  against  the  several  underwriters  of  a  policy  qu"r^  to^con- 

of  assurance  on  the  ship  "  Triton/'  a  consolidation  rule  had  *?"'  ^^^^  *^ 

been  obtained  by  the  defendants  upon  the  usual  terms,  that  menced  by 

the  proceedings  in  ten  of  the  actions  should  be  stayed,  the  *'*"  aga»n»t 

.  ,  several  ooder- 

defendants  in  those  actions  undertaking  to  be  bound  by  the  writers,  apon 
verdict  in  Doyle  v.  Dallas,  which  was  the  eleventh  action.  {jcVshaU^ 
In  Do^le  V.  Dallas  the  defendant  obtained  a  verdict,  and  consolidated, 
taxed  his  costs,  which  were  unpaid,  the  plaintiff  being  in-  ^^g  ^^^^  the 
solvent.     The  plaintiff,  however,  proceeded  in  another  of  verdict  in  one 
the  actions,  viz.  Doyle  v.  Douglas,  and  obtained  a  verdict,  be  binding  in 

and  received  the  costs  in  that  action.    The  plaintiff  was  ^1*®  other  ac- 

.  ,  tions,  upon  the 

proceeding  in  the  other  nine  actions,  when  a  rule  nisi  was  plaintiff  as 

obtained  to  stay  the  proceedings  in  Doyle  v.  Steicart,  upon  Jherwpective 

the  submission  of  the  plaintiff  2iiid  defendant  in  that  action^  defendants, 

to  be  bound  and  concluded  by  the  verdict  in  Doyle  v. 

Anderson.     It  was  understood  between   the  parties,  that 

should  this  rule  be  made  absolute,  a  similar  rule  should 

be  made  in  each  of  the  other  seven  actions. 

F.  Kelly  shewed  cause.  The  Court  has  no  power  to 
compel  the  plaintiff  to  enter  into  this  rule ;  and  even  if  it 
possessed  the  power,  this  is  not  a  case  in  which  it  should  be 
exercised.  The  plaintiff  here  refuses  his  consent,  and  the 
Court  cannot  compel  him  to  give  such  consent.  The  ordi- 
nary consolidation  rule  is  made  upon  the  submission  of  the 

(a)  This  case  was  decided  in  last  Trinity  terra. 


o 
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1835.  defendanti,  because  they  seek  a  favour  which  is  gniited  to 
"tr*"^  them.  Tbe^/oinft^  seeks  no  hvour,  and  the  circumatanccs 
of  this  case  ahew  that  it  would  aot  be  for  his  beoefitto 
enter  into  this  rule.  The  very  terms  of  the  rule  imply  the 
necessity  of  tlie  plaintiff's  eotaenting  to  be  bound.  The 
AvDEKsoN.  language  of  Lord  Tenterden  in  Long  v,  Douglas  (a),  and 
the  judgment  of  the  Court  in  Doyle  v.  Douglat(J>'),  eatabliih 
the  same  principle.  It  is  true  that  in  certain  osei,  the 
Court  interferes  where  the  proceedings  of  the  plaintiff  are 
vexatious;  but  there  is  no  ground  for  saying  that  ia  lUi 
case  the  proceeding  is  vexatious.  The  plaintiff  may  ban 
better  evidence  to  adduce  when  the  Becond  cause  ia  tiied 
than  he  had  at  the  time  of  trying  the  first.  As  ao  illus- 
tration of  this  obserration,  the  different  reaults  in  the  two 
actions  which  have  already  been  tried  may  be  appealed  to. 
This  application  Js  not  founded  on  any  precedent.  Ena 
supposing  that  this  rule  were  made  absolute,  the  object  of 
the  defendant  would  not  be  obtained,  since,  by  the  tenns  of 
the  rule,  the  proceedings  are  to  be  stayed  upon  the  n^ 
tiasiion  of  the  plaitUiff,  which  he  may  refuse. 


r 


Maiile,  contrd.  The  rule  may  perhaps  be  open  to  the 
criticism  which  has  been  applied  to  it,  but  if  its  terms  be  in- 
accurate, they  may  be  modified  so  as  to  meet  more  precisely 
the  object  of  the  party  iu  moving,  and  the  intention  of  the 
Court  in  granting  ihe  rule.  The  request  is,  that  the  proceed- 
ings iu  Dot/le  V.  Stewart  may  be  stayed,  and  that  both  parties 
may  be  concluded  by  the  verdict  in  Dot/le  v.  AndenoM. 
'i'lie  understanding  of  the  profession  has  certainly  been  that 
bulk  parties  were  bound  by  tlie  consolidation  rule,  and  it 
was  only  in  Doyle  v.  Douglas  that  it  was  determined 
not  to  be  binding  upon  the  plaintiff.  There  is  no  want  of 
power  in  the  Court,  for  it  lias  frequently  interfered  in  this 
way,  where  it  has  seen  that  the  proceedings  were  vexatious. 
The  machinery  by  which  the  Court  can  compel  the  plain- 
tiff to  consent,  is  by  slaying  the  proceedings  in  all  the  actions 
(a)  4  Barn.  &  Adol.  545  (n).  (*)  4  Bam.  &  Adol.  Me. 
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except  one.  The  plaintiff  ought  to  be  bound  by  the  event 
of  the  trial  of  one  action^  since  it  is  a  mere  technical  mode  (a) 
of  carrying  on  the  business  of  underwriting^  which  occasions 
separate  actions.  There  are  but  two  parties  to  the  ac- 
tionsy  the  assured  and  the  assurers ;  and  the  object  of  the 
rule  is  to  decide  by  a  single  trial  that  w  hich  is  in  reality 
only  a  single  question.  It  is  said  that  the  rule  is  not  for 
the  benefit  of  both  parties.  Surely  it  is  as  much  for  the 
benefit  of  the  plaintiff  as  of  the  defendants^  that  the  single 
question  should  be  decided  by  one  or  two  trials.  The  con- 
solidation rule  is  entirely  the  creature  of  the  Courts  and  the 
Court  has  therefore  power  to  alter  its  terms.  Here,  the 
defendant  asks  only  for  what  is  just^  and  this  the  Court  has 
the  power  of  giving,  although  the  party  may  withhold  his  con- 
sent. By  the  usual  consolidation  rule  the  Court  exercises 
the  power  of  staging  the  proceedings,  upon  the  consent  of 
the  defendants  only,  to  be  bound  by  the  result  of  the  verdict 
in  the  cause  which  is  tried;  and  though  in  that  case,  the 
proceedings  in  the  other  actions  are  only  stayed  until  after 
the  trial  of  the  one  cause,  yet  there  appears  to  be  no  reason 
to  deny  the  power  of  the  Court  to  stay  them  for  an  in- 
definite period. 
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Lord  Denman^C.J. — We  cannot, in  my  opinion,  comply 
with  this  request.  We  should  have  been  glad  to  find  that 
we  had  such  a  power;  but  the  principle  of  the  consolidation 
rule  has  always  been,  that  as  the  defendants  ask  for  sl  favour, 
they  may  reasonably  be  required  to  pay  the  price  of  it. 
It  may  be  that  in  this  case  the  consolidation  rule  would 
benefit  the  plaintiff,  but  we  cannot  compel  a  party  to  accept 
a  benefit  for  which  he  does  not  ask. 

LiTTLEDALE,  J.  concurred. 


(a)  Arising  out  of  the  prohi- 
bition of  joint  insurances  by  pri- 
vate underwriters,  introduced  by 
the  legislature  (C  Oeo,  1,  c.  18,) 


for  the  purpose  of  giving  a  mo- 
nopoiy  of  joint  insurances  to  the 
Royal  Exchange  Office  and  the 
Sun  Fire  Office. 

3l2 
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Taunton,  J. — It  is  a  mistake  to  suppose  that  the  coo« 
solidation  rule  was  ever  considered  to  be  binding  on  both 
parties. 


Williams,  J.  concurred. 


Rule  discharged. 


Where  (since 
the  Uni- 
formity of  Pro- 
cess Act)  the 
defendant  is 
arrested  upon 
capias  in  as- 
sumpsit, and 
the  plaintiff 
afterwards 
declares  in 
covenant, 
the  Court 
will  set  aside 
the  declara- 
tion; but  will 
not  direct  that 
the  bail  be 
discharged. 


Wabd  v.  TUMMON(a). 

XHE  defendant  was  arrested  on  a  capias  in  assumpsit 
The  plaintiff  afterwards  declared  in  covenant.  A  role 
having  been  obtained,  calling  upon  the  plaintiff  to  shew 
cause  why  an  exoneretur  should  not  be  entered  on  the  bail- 
piece,  and  why  the  proceedings  should  not  be  set  aside  for 
irregularity, 

Archbold  showed  cause.  The  plaintiff  may  be  consi- 
dered as  having  declared  by  the  bye,  upon  a  different  cause 
of  action  from  that  upon  which  the  defendant  was  arrested. 
The  time  for  declaring  in  pursuance  of  the  writ  is  not  yet 
elapsed.  Perhaps  it  must  be  admitted  that  if  the  time 
had  elapsed,  the  plaintiff  would  not  be  at  liberty  to  give  this 
answer  to  the  objection.  But,  even  supposing  the  declaro' 
tion  to  be  irregular,  that  can  form  no  ground  for  discharging 
the  bail. 


«' 


\ 


J.  L.  Adolphus^  contrti.  In  King  v.  Skeffington  (i),  it 
was  held,  that  if  the  notice  of  declaration  be  for  a  dif- 
ferent cause  of  action  from  that  stated  in  the  writ  of 
summons,  it  is  irregular ;  and  in  Thompson  v.  Dicas  (c),  it 
was  held,  that  the  declaration  must  correspond  with  the 
form  of  action  specified  in  the  writ ;  and  that  if  the  decla- 
ration is  in  a  different  form,  it  is  irregular.       The  plaintiff 


(a)  This  case  was  decided  in 
Trinity  term  last. 


(6)  1  Crompt.  &  Mees.  363. 
(c)  Ibid.  768. 
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cannot  be  allowed,  in  answer  to  an  objection  of  this  sort,  to 
suggest  that  the  declaration  may  be  treated  as  a  declaration 
by  the  bye  (a) ;  for  to  hold  that  such  an  answer  might  be 
given,  would  be  at  once  to  put  a  veto  on  objections  of  vari- 
ance between  the  writ  and  declaration.  The  Uniformity  of 
Process  Act  requires  that  the  writ  shall  disclose  the  true 
cause  of  action.  The  plaintiff  has  shewn  by  his  mode  of 
declaring  here,  that  the  writ  did  not  disclose  the  true  cause 
of  action.  Therefore  the  bail  are  entitled  to  be  discharged. 
[WiUiamSf  J.  1  rather  think  that  you  are  asking  too  much 
in  requiring  that  the  bail  shall  be  discharged.] 

Cur,  adv.  vult. 

Lord  Denman,  C.  J.  on  a  subsequent  day,  said.  We 
think  that  you  are  entitled  to  have  the  declaration  set  aside^ 
but  not  to  have  the  bail  discharged. 

J.  X.  Adolphus  asked  whether  the  rule  might  be  made  in 
the  alternative. 

Lord  Den  MAN,  C.  J. — We  think  that  the  bail  are  not 
entitled  to  be  discharged,  and  therefore  the  rule  must  be 
absolute  only,  for  setting  aside  the  declaration. 


Rule  absolute  accordingly. 


(a)  As  by  the  Uniformity  of 
t'rocess  Act,  (2  WiU.  4,  c.  39,) 
personal  actions  are  to  be  com- 
menced by  the  writs  therein  speci* 
fied,  in  the  cikses  (b  which  such 
writs  are  applicable,  it  has  been 


doubted  whether  declarations  by 
the  bye,  even  at  the  suit  of  the 
same  piaintifT,  are  not  abolished. 
1  Cbit.  Archb.  Prac.  160;  Tidd's 
Suppl.  (1838)  190. 
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BiHD,  Clerk,  V.  Relph  aod  Wife. 


Under  an  in-    OaSE  by  the  plaintiff,  fls  vicar  of  Ainstable  in 

iands  are         land,  agaiost  tlie  defendant,  and  his  wife  as  executrix  of  the 

!dl'oued"o''the  '**'  *''^'  **''''"""  S/niM,  for  dilaptdatiun*  of  tbe  vicv^ 
vicar  and  his  house,  and  of  the  fences  of  tbe  gafdens  aod  ancient  gtebe 
lieu^of'titl'i'es''  '">d8  and  of  certain  lands  of  which  Smilh  waa  seiaed,  jan 
The  vicar  diei,  vicaris.  The  defendant  suffered  judgment  by  deiaiUt  •■ 
feocei  out  of  '<^  the  dilapidations  of  the  vicarage-house  and  outhouMS, 
repair:  Held,  ^j  ^f  ^,g  fences  of  tlie  gardens  and  ancient  glebe  lands, 
toTS  were  and  pleaded  the  general  issue  as  to  tbe  residue. 
SUVytht  ^^   '''^   ^""'    '"''^°™   Guriiei/,   B.,  at    the    Cumberland 

succeeding       Spring  assizes,  1833,  the  jury  assessed  the  daitiagea  on  tbe 
pidaDont.      ~  judgment  by  default  at  78/.  4i.,  and  found  a  verdict  uo  liie 
issue,  for  the  plaintiff,  damages  100/.,  subject  to  the  follow- 
ing case:— 

Smilh  was  vicar  of  Ainstable  from  1797  until  fais  death 
in  February,  1832.  The  plaintiff  became  vicar  in  May, 
1832,  and  has  so  continued  ever  since. 

In  58  Geo.  S,  an  act  passed  for  inclosing  lands  in  Ain- 
stable. This  act  contained  a  clause  which,  after  recitii^ 
that  Smith,  as  vicar,  was  entitled  to  the  small  and  mixed 
litlies  arising  as  well  out  of  the  ancient  lands,  Scc.  as  from 
the  commons  and  waste  grounds,  and  that  it  was  desirable 
that  the  persons  interested  in  the  ancient  lands,  &c.  and  in 
the  commons,  8t,c.  should  be  exonerated  from  such  tithes, 
directed  that  the  commissioners  should  set  out,  allot,  and 
appoint,  to  and  for  Smith  and  his  successors,  vicars  of  &c., 
so  much  and  such  part  or  parts  of  the  said  commons  Slc 
as  should  in  their  judgment  be  deemed  equivalent  to,  and 
a  full  recompense  and  satisfaction  for  the  small  and  miied 
tithes  and  ecclesiastical  dues,  (Easter  offerings,  nKtrtuaries, 
and  surplice  fees  only  excepted,)  due,  payable,  or  of  right 
belonging  to  the  vicar,  out  of  or  from  the  said  commons 
&c.;  provided  that  the  outermost  fence  or  fences  which 
should  inclose  the  said  allotment  or  allotments  so  to  be  made 
to,  unto,  and  for  the  vicar,  in  lieu  of  his  tithes  of  the  said  com- 
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mons  &c.,  should  bejirst  well  and  sufficiently  made  in  such        1835. 

manner  as  the  said  commissioners  should  direct,  the  charges        ^y^"^ 

.     .  Bird 

and  expenses  whereof  should  be  raised  and  paid  in  the  same  9. 

manner  as  the  public  charges  and  expenses  of  the  division  a  ^""^cr 
of  the  commons  8cc.,  were  thereby  directed  to  be  raised 
and  paid ;  but  that  all  the  said  fences  should^  after  the  first 
making  and  erecting  thereof,  be  maintained  and  kept  in  re- 
pair by  and  at  the  expense  of  Smith  and  his  successors, 
vicars,  &c.  (a) 

In  1820-1821,  the  commons  fcc.,  were  inclosed,  and 
four  hundred  and  sixty-five  acres  were  allotted  to  Smith 
and  his  successors,  in  lieu  of  his  tithes.  In  1821, 
Smith,  as  such  vicar,  entered  into  possession  of  the  allot- 
ments, whereof  the  outermost  fences  had  been  made,  ac- 
cording to  the  directions  of  the  commissioners,  with  sods 
and  quick  thorns,  and  posts  and  rails,  the  posts  and  rails 
being  calculated  to  last  not  more  than  three  or  four  years. 
The  fences  were  paid  for  as  the  act  directs. 

At  the  death  of  Smith  the  outermost  fences  of  the  allot- 
ments were  broken  down;  and  it  would  require  100/.  to  put 
the  same  into  proper  repair. 

The  case  was  argued  in  Easter  term,  1834,  before  Little- 
dale,  J.,  and  Parke,  J. 

Armstrong  for  the  plaintiff.  The  defendants  are  liable 
in  respect  of  the  dilapidations  to  the  fences  of  the  lands, 
held  by  their  testator,  jure  vicaris.  Though  the  statute  of 
Elizabeth  does  not  expressly  mention  fences  and  hedges, 
but  speaks  only  of  decayed  or  ruinous  buildings,  yet,  as  it 
is  stated  in  Burn's  Eccles.  Law  (6),  it  is  certain  that 
hedges,  fences,  ditches,  and  the  like,  are  comprehended 
under  that  name.  Besides '  which,  the  inclosure  act,  by 
which  these  lands  were  allotted  to  the  late  vicar,  expressly 

(a)  The  above  wa5  stated  to  be  part  of  the  case  to  be  referred  to 

the  material  clause  of  the  act;  but  by  either  part^. 

it  was  agreed  that  the  said  act  (6)  %  Burn's  EccL  Law,   150, 

should  be  considered  as  fomuDg  152. 
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1835.        cuts  upon  the  vicar  the  duty  of  repairing  them  wbeo  once 
duly  made. 

Dundas,  contr4.  The  general  principle  csnuot  be  dii- 
puted.  1  Wms.  Sautid.  2l6,  a.,  fVilliams  on  Extaaon, 
1068,  Digge's  Parsoit'i  Coumelhr,  13B,  put  out  of  doubt 
Ibe  question  of  the  general  liabilily  of  the  executors  of  a 
deceased  rector,  Sic.  for  dilapidalJoos  to  the  buildings, 
fences,  &c.  upon  the  lands  of  the  rectory,  8cc. ;  but  it  ii 
submitted  that  no  action  lies  against  the  executors  for  dila- 
pidation of  these  fences ;  SolUrs  v.  Lawrence  (a). 

First,  because  this  allotment  made  to  the  testator  during 
his  lifetime,  stands  on  a  different  footing  from  andeot 
glebe  lands,  and  is  not,  like  them,  subject  to  the  common 
law  and  custom  of  England  as  to  dilapidations;  Radd^t 
V.  D'Oglg  {b).  Young  v.  Munby  (c),  Wise  v.  Metcalfe  (rf), 
and  the  quotation  there  (e)  from  Lyudtoood^s  ProvuiciaU. 

Secondly,  the  commissioners  did  not  perform  their  prec^ 
dent  duty  of  well  and  sufficiently  making  the  fences;  for  it 
appears  that  ihe  fences  made  under  their  direction,  werecalco- 
lated  to  last  three  or  four  years  only.  [Parke,  J.  The  com- 
missioners were  to  be  the  judges  of  the  sufficiency.  If 
they  exercised  an  improperjudgment  ought  you  not  to  have 
appealed  ?]  The  liability  of  the  incumbent  to  repair  did  not 
arise  until  the  commissioners  had  perfornaed  their  duty. 
Eliis  V.  AriiisoH(J'),  Rex  v.  CttmOerwi}rth(g),  [Parie,  J. 
The  difficulty  is  this, — the  commissioners  appear  to  have  a 
discretion  as  to  the  sufficiency  of  the  fences  to  be  erected, 
and  such  a  fence  has  been  erected  as  the  commissioDen 
deemed  necessary.] 

Amulroiig  was  heard  in  reply. 

Cur,  adv.  vuli. 

In  last  Hilary  term,  Littledale,  J., delivered  tbejudg- 
ment  of  the  Court,  as  follows : — This  case  was  argued  before 
(a)  Willc!,  413.  Barnw.  &  Cressw.  399. 

(6)  2  T.  R.  630.  (e)  10  Bamw.  &  CreM«.  90(J. 

(c)  4  Maule  &  Selw.  183.  (/)  6  Bara.  &  Alders.  47. 

(rf)  5  Mnnn.  &  Rvl.  349;    10        (g)  3  Bam.  b  Adol.  108. 
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my  brother  Parke  and  myself^  and  my  brother  Parke  fully 
concurs  in  thejudgment  which  I  am  about  to  deliver.  There      ^T^'^ 
is  no  doubt  that  if  the  ancient  fences  of  the  glebe  land  are  dila-  v. 

pidated  at  the  time  of  the  death  of  a  vicar,  his  executors  are  ^^  a^Sier. 
liable  to  the  successor.  Lyndwood,  254 ;  Gibson*s  Codex, 
789(a).  As  to  the  liability  in  respect  of  the  dilapidations  of 
the  fences  of  the  ancient  glebe  land,  no  question  arises,  the 
defendants  having  let  judgment  go  by  default  as  to  them ; 
but  the  question  here  is,  whether  the  executors  are  liable  in 
respect  of  the  lands  allotted  to  the  teslator  as  vicar,  under 
the  inclosure  act.  This  action  is  not  brought  upon  that 
act,  but  upon  the  common  law  and  custom  of  England; 
and  therefore  the  question  to  be  considered  is,  whether  an 
allotment  made  to  the  late  vicar,  in  lieu  of  tithes,  can  be  sub- 
ject to  the  common  law  and  custom  of  England.  By  the 
common  law  and  custom  is  meant,  not  immemorial  usage, 
but  the  common  law  of  the  land, — as  was  said  in  the  case  of 
Wise  V.  Metcalfe  {b).  In  Gibson* $  Codex ^  753,  it  is  said 
that  there  were  no  vicarages  at  common  law;  and,  as 
appears  from  that  work,  much  the  greater  part  of  the 
rights  of  vicars  have  commenced  since  the  time  of  legal 
memory  (c).  We  are  of  opinion  that  this  allotment  follows 
the  same  rule  as  the  ancient  glebe  land,  &c. — the  more  es- 
pecially as  it  was  given  to  the  vicar  in  lieu  of  the  tithes  pre- 
viously annexed  to  the  vicarage.  It  does  not  follow  that  the 
vicar  would  have  been  bound  to  put  up  fences  or  to  keep 
them  in  repair  afterwards,  if  new  land  had  been  given  to 
the  vicarage  or  an  allotment  made,  as  in  this  case,  and  such 
land  had  originally  come  to  him  uninclosed. 

We  cannot  now  inquire  whether  the  commissioners 
exercised  a  proper  judgment  originally,  as  to  the  suiSciency 
of  the  fetices  erected  under  their  direction. 

Judgment  for  the  plaintiff. 

(a)  Title  Eemedies  in  case  of  (c)  i.  e,  since  the  corooation  of 
Dilapidatians,  Bicbafd  I.  in  July  1189. 

(6)  SuprOfOSO. 
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Nicholas  v.  Hatter,  (a) 
A  defendant       EVi-  r  ».riT 
applying  for     SMOLLETT  l)«d  obtained  «  rule  calling  upon  the  [ 

G*1  ""''46  *^  ^°  '^^^'^'  ^^'*'^  ^^y  *^^  defradant  ahould  not  be  >Upwed  bk 
must  shew  a.  costi  in  tbiB  caiue,  pursuwit  to  4^  Geo.  S^  c.  46.  Th« 
^e'ofabsence  affidaviu  upon  which  the  jrule  was  obtaijaed,  aUted  to  tbc 

of  resMtn-  foUowiDK  effect : — This  was  an  action  for  buainesa  done  bf 
able  or  pro-  ,  .        . 

bBblecBUBefoT  the   plaintiff  a>   an   attorney.      The  plaintiff   by  bis   biH 

thnmouS'  '^'""^  56/.  15».  fid.;  and' he  caused  the  defendant  to  be 
■womto.  arrested  for  50/,  and  upwards,      llie  charge*  io  the  bill 

proportioQ  "'  ^^^  principally  for  the  eipenses  oi  a  journey  to  Itaadau, 
betneea  (he  ^q^  remuneration  for  time  employed  in  such  journey,  which 
sum  recovered  „        ,       .  .  ■       .  ■  ,    ■ 

and  the  was  alleged  to  have  been  undertaken  at  the  requeal  of  the 

amouDt  aworn  defendant  and  on  bis  busmess.  At  the  trial  at  the  last 
en't  prima  Cornwall '  summer  assizes,  the  plaintiff  eudeaToured  to 
An^is  DO  P'^^^  '^^  ^^^  journey  was  undertaken  upon  a  retainer  b| 
answer  for  the  the  defendant,  but  the  jury  found  that  he  did  not  go  to  tova 
alUae'thatbut  ™  '■^^  business  of  the  defendant,  and  gave  a  verdict  for  13^ 
for  the  death  only,  for  busioeis  done.  This  sum  the  plaintiff  recovered, 
rial  witness      aod  no  more.     The  ajhdavit  concluded  by  denying  that  the 

and  the  ab-  plaintiff  bad  reasonable  or  probable  cause  for  such  arrest 

sence,  abroad,  ^ 

of  another.  The   plaintiff  in   his  affidavit   id   answer   Stated,    that  be 

e  could  caused  the  defeudant  to  be  arrested  as  he  was  on  the  point 

a  debt  to  the  o(  embarking  for  America;  thai  he  bad  been  retained  by  the 

A^Mriy"  defendant  to  perform  the  journey  in  question,  and  that  but 

who  has  a  for  the  death  of  bis  son,  who  at  the  time  of  the  transaction 

just  demand  ,      ,  ,  ,■ .  ■       ■     1  ■    ■        ,  ■      . 

against  ano-  "^d  been  one  of  Dis  clerks,  and  the  absence  in  America  of  a 

iher,  has  not     person  who  had  been  his  other  clerk,  he  should  have  been 

reasonable  or 

probable  cause  prepared  With  sufficient  evidence  of  the  retainer,  and  should 

unleirhe  has"'  '"'^^  proved  to  the  full  amotint   for  which  the  defendant 
legal  evidence  was  arrested.     He  further  stated,  that  the  defendant  on  one 
d°emandL"   '^  occasion  offered  to  give  him  30/.  io  satisfaction  of  his  de- 
mand; that  be  agreed  to  accept  that  sum,  but  tbat  the  de- 
fendant's attorney  refused  to  carry  tlie  arrangement  intoeffect. 

(a)  Tliis  case  was  deletmioed  in  last  Micbaelmaa  term. 
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Crowder  shewed  cause.  He  contended;  that  the  defend- 
ant had  not  by  his  affidavit  shewn  such  want  of  reasonable 
and  probable  cause  for  arresting  for  50/.^  as  the  statute  con- 
templates; that  the  object  of  the  statute  was  to  prevent 
frivolous  and  vexatious  arrests,  and  that  an  arrest  could  not 
be  said  to  be  frivolous  and  vexatious,  merely  because  the 
party  has  no  strict  legal  evidence  of  a  debt  to  the  amount  for 
which  he  arrests.  [Patteson  J.  A  party  must  not  arrest 
another,  if  he  knows  that  he  has  no  evidence  of  the  debt. 
It  has  been  held,  that  the  defendant  is  entitled  to  costs  in 
such  case  (a).  A  party  must  know  that  he  has  probable  proof, 
before  he  makes  an  affidavit  of  debt  to  ground  an  arrest.] 


883 


1833. 


Nicholas 

V. 

Hayter. 


FoUeii,  S.  G.  contrJl;  was  stopped  by  the  Court. 

Lord  Denman,  C.  J.' — It  certainly  lies  upon  the  defend- 
ant to  shew  the  want  of  reasonable  cause  for  arresting  for 
the  amount ;  but  if  he  shews  it  prim&  facie, — as  he  does 
where  the  sum  recovered  falls  very  far  short  of  the  sum  for 
which  the  arrest  was  made, — a  better  answer  than  is  given  in 
this  case  will  be  required  of  the  plaintiff. 

Taunton,  J. — ^The  defendant  must  shew,  in  the  first 
instance,  a  want  of  reasonable  and  probable  cause.  I  think 
it  is  sufficiently  done  by  him,  and  that  it  is  not  answered. 
The  defendant's  affidavit  appears  to  me  to  state  the  facts 
very  fairly. 


Patteson,  J.,  and  Williams,  J.,  concurred (6). 


(a)  In  Griffiths  v.  PointOHy 
antCf  ii.  675. 

{b)  And  see  Danlau  v.  BreU, 
5  Mann.  &  Ryl.  29;  10  Bam.  & 
Cressw.  117;  Dojf  v.  Pictm,  6 
Mann.&Ryl.31;  10B.&C.l^; 
BmucU  f.  Atkinmn,  taUCf  IL  667; 


As/Uon  V.  NmuU,  8  Moore  k 
Scotc,  184;  Amor  r.  Bitfield,  9 
Bingh.  91;  Sm  v.  Jacquett,  10 
Bingh.  510;  Reynolds  v.  Flower,  3 
Moora&£oott,  801;  JSmmmsw. 
Crcevaufr^  t  Dowl.  P.  C.  SS4 ; 
Beare  v.  Pinhts,  wUe,  346. 
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IN  THE  EXCHEQUER  CHAMBER. 
(In  Error  from  the  Court  of  King's  BeDch.) 


Semble,  that 
these  words 
"  You  have 
robbed  roe  of 
one  shilling 
lon^money,'' 
are  not  action- 
able, as  the 


Day  v.  Robinson. 

vyASE  for  slander,  by  Robinton  against  Day.     The  firet 

count  of  the  declaration,  after  stating  that  jRobimon  had 

been  employed  by  Day  as  his  servant,   and  as  such  had 

conducted   himself   with  honesty,    fidelity,   Slc*,  and  had 

gained  the  good  opinion  of  his  neighbours,  proceeded  at 

Court  cannot    follows: — And  whereas  also  the  plaintiff,   before  and  at 

take  notice  "^  . 

that  tan  money  the  time  of  8cc.,  had  quitted  and  left  the  service  of  the  de- 

UictofrobberY  ^^^^^^^f  ^^^  ^'^^  recommended  to,  and  was  likely  to  be 

The  import   retained  and  employed  by  and  in  the  service  of  JE.  Hawlim, 

<<tan-money''    ^®  ^  servant,  for  certain  wages  to  be  therefore  paid  to  him. 

cannot  be  sup-  Yet  the  defendant,  well  knowing  the  premises,  but  contriv- 

plied  by  an  til-  .       ^  .  .  ,,../*.-     i-  i 

fttfenio,  unsup-  mg  &C*  to  injure  the  plaintiff  in  his  good  name  &c«,  and  to 

ported  by  a  bring  him  into  public  scandal  &c.  amongst  all  his  neigh- 

inducement.  bours  8cc.,  and  particularly  with iiaWms,  and  to  cause  it  to 

iudgment  can  ^^  suspected  and  believed,  that  while  the  plaintiff  was  in 

be  given  upon  the  service  of  the  defendant,  as  aforesaid,  the  plaintiff  had 

of  entire  da-  therein  conducted  himself  dishonestly  and  unfaithfully,  and 

mages  upon      [^^^  robbed  the  defendant,  and  was  a  dishonest  and  disre- 

several  counts 

inslander,one  putable  person,  and  therefore  unfit  to  be  employed  as  a 

counts  dis-  servant,  and  to  prevent  Rawlins  from  retaining  and  employ- 
closes  no  ing  the  plaintiff  in  his  service,  as  he  otherwise  might  and 
tion.  *  would  have  done,  and  to  vex,  harass,  &c.  the  plaintiff, 
And  when  a  heretofore,  to  wit,  on  &c.,  in  a  certain  discourse  which 
in  ^ct  been  the  defendant  had  with  the  plaintiff  of  and  concerning  the 

given  for  the     plaintiff,    in    the   presence    and   hearing    of   divers    &c., 
plaintin  to  re-    '^  .  .  "^  " 

cover  damages  falsely  and  maliciously  spoke  these  false  &c.  words  foUow- 
VenTr^X"^'  "^   ^"85  that  is  to  say,  "  You"  (meaning  the  plaintiff)  "  have 

novo  (a)  was     robbed    me"    (meaning   himself,   the   defendant,)    "  of  a 

awaraed(6). 

(d)  As  to  tlie  necessity  of  awarding  a  venire  de  novo,  vide  jxatf  888  (a). 

(6)  In  this  case  the  venire  dc  novo  was  awarded  by  a  Court  of  Error ;  but  the  mode  of  cor- 
i^cting  the  defective  finding  would,  strictly  speaking,  be  the  same,  whether  the  defendant 
brotight  a  writ  of  error  or  moved  in  arrest  of  judgment  In  the  latter  case,  however,  the  verdict 
might,  in  most  cases,  be  set  right  by  amending  the  postea  according  to  the  judge's  notes,  when 
from  those  notes  it  appeared  that  it  could  be  inferred  that  the  evidence  would  sappon  an  aaess* 
tn^nt  of  damages  upon  the  good  counts  alone. 
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shilling."    The  second  count  stated  the  defamatory  words         1835. 
as  follows :  "  You"  (meaning  the  plaintiff)  '*  have  robbed        ^"^^  • 
me"  (meaning  himself,  the  defendant,) ''  of  one  shilling,  ton  9. 

moneyP  (thereby  meaning  that  the  plaintiff  had  fraudu-  Robinsoh. 
lently  and  wrongfully  taken  and  applied  to  his  own  use  the 
sum  of  one  «hilling,  being  part  of  a  certain  sum  of  money, 
that  is  to  say,  the  sum  of  65.  6^.,  which  the  plaintiff  had 
received  into  his  custody,  as  the  servant  of  and  for  and  on 
behalf  of  the  defendant;  and  which  money  was  so  paid  to  the 
plaintiff  for  and  on  account  of  the  defendant,  as  and  for  the 
produce  of  the  sale  of  a  certain  quantity  of  a  certain  article 
called  '^  tan,"  theretofore  sold  by  the  plaintiff  for  and  on 
the  behalf  and  as  the  servant  of  him  the  defendant,  and  for 
which  sum  of  65. 6d.,  the  plaintiff,  as  such  servant  as  aforesaid, 
was  accountable  to  the  defendant.)  The  third  count  alleged, 
that  the  defendant,  in  a  certain  discourse  had  with  JRoy- 
ment  Berrill,  of  and  concerning  the  plaintiff,  in  the  pre- 
sence of  the  said  Raymeni  Berrill  ^nd  divers  other  persons, 
spoke  the  defamatory  words  following :  ''  Robinson** 
(meaning  the  plaintiff)  '*  has  been  robbing  me"  (meaning 
the  defendant)  "  of  tan  money;"  (thereby  meaning  that 
the  plaintiff  had  robbed  the  defendant  of  certain  moneys 
of  the  defendant,  which  the  plaintiff  had  received  into  his 
custody,  as  the  servant  of  and  for  and  on  behalf  of  the  de- 
fendant, &c., — substantially  as  in  the  corresponding  part  of 
the  last  innuendo  in  the  second  count,)  **  and  has  also 
robbed  George  Asplin's  desk  of  money,  two  or  three  times/' 
(thereby  meaning  that  the  plaintiff  had,  on  two  or  three 
several  occasions,  feloniously  stolen  and  taken  away  divers 
sums  of  money  from  and  out  of  a  certain  desk  used  by  one 
George  Asplin,  then  being  also  a  servant  of  the  defendant,) 
"  and  I "  (meaning  himself,  the  defendant,)  "  have  sent 
him  **  (meaning  the  plaintiff)  '*  off;"  (thereby  meaning  that- 
the  defendant  had  dismissed  and  discharged  the  plaintiff 
from  the  employ  and  service  of  the  defendant,  on  account  of 
the  dishonest  and  unfaithful  conduct  of  the  plaintiff.)  The 
fourth  count  stated  the   defamatory  words  (which  were 
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1885.        Meged  to  hafe  been  spoken  as  in  the  laat  coudI,)  as  foHowi : 
^  ^'^y^       *'  Robifiiof^  (meaning  the  plaintiff )   '^  has   been  robbing 
V.  me'*  (meaning  himself,  the  defendant,)  ''  of  ian  momey^ 

Roamscm.     (thereby  meaning  that  the  plaintiff  bnd  cheated  mid  de- 
Jrauded  the  defendant  of  certain  moneys  which  the  plaintiff 
had  received  into  bis  custody  as  the  servant  of  and  for  and 
on  bebalf  of  the  defendant  &c.,-^ubstantiallj  as  before.) 
The  fifth  count  stated  the  defiimatory  worda  as  followt : 
'*  Robinion"  (meaning  the  plarotiff )  '*  broke  opeo  and  rob- 
bed  George  AnplirCs   desk/'   (thereby  meaiiiDg   that  the 
plaintiff  had  feloniously  stolen  and  taken  away  divers  sums 
of  money  and  other  articles,  from  and  out  of  a  certain  desk 
used  by  and   in   the  possession  of  one  George  Aiplin^ 
The  siith  count  stated  defamatory  words    to  have  been 
spoken  by  the  defendant  in  conversation  with  one  Lacy,  as 
follows :  ''  Ah !  Mr.  Robinson,  indeed !  He  *'  (meaning  the 
plaintiff)  **  has  been  robbing  me,"  (meaning  himself,  the 
defendant,)  **  and  I  havesenthim  off/'  (thereby  meaning  that 
the  plaintiff,  while  he  was  in  the  service  of  the  defendant, 
bad  robbed,  cheated,  and  defrauded  the  defendant,  and 
that  by  reason  of  the  dishonest  and  unfaithful  conduct  of 
the  plaintiff,  as  such  servant  as  aforesaid,  the  defendant  had 
dismissed  and  discharged  the  plaintiff  from  the  defendant's 
service  and  employ.)    The  seventh  count  was  similar  to  the 
third,  except  in  stating  the  words  to  have  been  spoken  in  a 
discourse  with  one  Jones.    The  eighth  count  (also  in  a  col- 
loquium with  Jones,)  stated  the  words  thus :  "  Robinson'* 
(meaning  the  plaintiff) ''  has  robbed  me,"  (meaning  the  de- 
fendant; thereby  meaning  that  the  plaintiff  had  cheated  and 
defrauded  the  defendant  of  certain  moneys,  which  the  plaintiff 
had  received  into  his  custody  as  the  servant  of,  and  for  and 
on  behalf  of  the  defendant.)  The  declaration  stated  as  special 
damage,  that  Rawlins,  who  before  and  at  the  time  of  8u:., 
was  about  to  retain  and  employ,  and  would  otherwise  have 
retained  and  employed  the  plaintiff  as  his  servant  for  cer- 
tain wages,  wholly  refused  to  retain  or  employ  him. 
Pleas:  first,  not  guilty;  secondly,  as  to  the  words  con- 


Robinson. 
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tained  in  the  Ist,  £d,  4tb,  6tb,  and  8tb  conntSi  and  part  of        ^^^- 
tfae  words  in  the  dd  and  7th  counts,  a  justification.  -q^^ 

Replication  to  the  second  plea^  de  injuriA.  ^    v. 

The  jury  found  both  issues  for  the  plaintiff,  damages  150/. 

Judgment  was  afterwards  entered  np(q)  id  the  Court  of 
King's  Bencb^for  the  plaintiff  generally^— IdO/.  damages, 
and  158/.  costs. 

Error  having  been  brought,  the  case  was  argued  in  last 
Trinity  term  before  Tindal^  C.  J.,  Lord  Ljfndhurti,  C.  B., 
Park,  J. f  Oaielee,J,,  Bosanquet,  J .^  Botland,  B.,  Alder- 
son,  B.,  and  Gurney,  B. 

JP.  Kelly,  for  the  plaintiff  in  error,  was  stopped  by  the 
Court,  who  called  upon  the  counsel  for  the  defendant  in 
error  to  support  the  judgment. 

Piatt,  for  the  defendant  in  error.  It  cannot  be  doubted 
that  the  first  count  is  good.  [Tindal,  C.  J.  It  is  clearly 
good  according  to  Slowman  v.  Dutton  {b),  and  Tomltnson  v. 
Brittlebank{c).  But  in  some  of  the  other  counts,  the  in- 
nuendoes change  the  sense  of  the  previous  words,  by  the 
introduction  of  new  and  distinct  facts,  not  alleged  in  the 
inducement.  All  the  decided  cases  are  against  the  intro- 
duction of  new  facts  in  the  innuendo  (c/).]  The  innuendo  First  point 
may  be  rejected  as  surplusage.  [Tindal,  C.  J.  That  may  I"°"«"^o- 
be  done  where  the  words  spoken  import,  in  themselves,  a 
criminal  charge,  and  the  innuendo  introduces  matter  that  is 
merely  useless,  and  not  in  any  way  altering  the  nature  of 
the  charge  which  the  words  would  import.  But  how  are 
we  to  know  that  tan  money  can  be  the  subject-matter  of 
robbery  i  and  even  if  we  were  to  take  notice  of  the  mean- 
ing of  tan  money,  the  facts  introduced  in  the  innuendo 
shew  that  the  defendant  did  not  mean  to  impute  robbery, 

(a)  Without  any  motion  in  ar-  (d)  Vide  Com.  Dig.  tU,  Action  upon 

rest  of  judgment.  tba  Case  for  Defamatioo,  (G.  8,  G. 

(k)  10  Bingh.  402;   4  Moors  ft  10,) ;  Bac.  Abr.  ril.  Slander,  s.  4. ; 

Scott,  174.  DeOrejf,C,J.y'mRe*w.Hotne,t 

(c)  iliUe,  vol.  i.45«;  4  Baniw.&  Coirp.684;  iVin.  Abr.  594,  ^il. 

Adol.  630.  Actions  (for  Woids)  (I  b.) 
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but  embezzlement.]  The  expression,  '^  one  shiUtng  tan 
money,"  must  mean  something  which  maj  be  the  subject* 
matter  of  robbery.  Suppose  that  the  words  had  been, 
''You  have  robbed  me  of  one  shilling  pocket  money T* 
[Alderson,  J.  I  do  not  know  that  these  worda  would  hmve 
been  slanderous  in  themselves,  but  your  innuendo  intro- 
duces another  meaning  of  the  word  **rob»*'  Park,  J.  And 
you  shew  the  words  on  the  record  not  to  charge  a  robbery.] 
If  the  innuendo  is  supported^  it  shews  that  the  plaintiff  had  a 
good  cause  of  action ;  but  if,  on  the  other  hand,  it  is  to  be 
rejected,  it  cannot  be  looked  to  for  the  purpose  of  qualify* 
ing  the  meaning  of  the  word  "  robbed/'  Rejecting  it, 
there  is  a  simple  charge  of  robbery,  which  is  actionable. 

It  is  not|  however,  necessary  to  shew  that  the  words  in 
all  the  counts  are  actionable  in  themselves ;  for  as  special 
damage  is  laid,  it  is  sufficient  to  shew  that  words  actionable 
mth  special  damage  are  stated.  Whether  the  innuendoes  be 
rejected  or  received,  it  is  submitted  that  in  every  count  there 
are  clearly  words  which  are  actionable  with  special  damage. 

Tin  DAL,  C.  J.  (after  conferring  with  the  other  Judges.) 
— The  special  damage  is  stated  as  the  result  of  the  speaking 
of  all  the  words  in  the  several  counts,  not  of  the  words 
stated  in  those  counts  only  which  are  good.  It  is  impos- 
sible, therefore,  upon  this  general  finding  of  the  jury,  that 
we  can  see  that  the  damages  have  been  given  in  respect  of 
those  counts  only  which  are  good,  and  of  the  special  da- 
mages resulting  from  the  words  stated  in  tfiose  counts. 
Part  of  the  damage  may  be  for  the  one  count,  and  part  for 
the  other.  In  order,  therefore,  that  the  damages  may  be 
ascertained  to  be  given  for  that  part  of  the  declaration 
which  is  free  from  the  objection  before  adverted  to,  we 
think  that  a  venire  de  novo  must  be  awarded. 

Venire  de  novo  awarded  (a). 

(a)  As  no  writ  of  attaint  can     only.    Vide  Cheyney*s  case,  10  Co. 


now  be  brought,  (6  G.  4,c.  50,  s.  60,) 
it  would  seem  that  the  Court  might 
have  upheld  the  finding  of  the  jury 
tqxm  the  iisues,  and  have  awarded  a 
writ  of  inquiry  to  atsess  the  damages 


Rep.  118  b;   Herbert  v.  Waters, 
Carthew,  368;  Kynasion  v.  Mayor 
of  Shrewtbury,   2  Str.    1052;    1 
Wms.  Saund.  195  b. 
(6)  Not  noticed  in  the  jadgmeat. 
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Burn  and  another  v.  Carvalho  and  others,  Assignees  of 
FoRTUNATO,  a  Bankrupt,  (in  Error.) 

XHE  facts  of  this  case  appear  in  the  report^  ante,  vol.  i.  The  assignees 

p.  700,  of  the  decision  of  the  Court  of  King's  Bench  upon  do  nSt^tek^^* 

the  special  case.     The  special  case  having  been,  pursuant  under  the  as* 

to  a  power  reserved,  turned  into  a  special  verdict,  such  ver-  p|^!J™^the  ^^^ 

diet  was  stated  upon  the  record  returned  to  the  writ  of  equitable  title 

-  I       .    ,  ^    t      ^  .    .  to  which  had 

error  sued  out  upon  the  judgment  of  the  Court   below,  been  trans- 

The   errors    were  arsued   in  last   Easter  vacation,  before  *|p"e^^fore 

°  'the  bank- 

Tindal,  C.  J.,  Lord  Lyndhursi,  C.  B.,  Park,  J.,  Gaselee,  J.,  ruptcy. 

Bosanquet,  J.,  Bolland,  B.  and  Gurney,  B.  equitoble 

transfer  must 

Starkie,  for  the  plaintiffs  in  error,  contended  that  the  as*  complete  be- 
signees  of  a  bankrupt  could  not  recover,  upon  a  mere  legal  ^^^^  ^*  bank- 
title,  property  which  they  would  be  bound  in  equity  to  must  have 
refund  when  recovered ;  that  in  this  case  the  letters  operated  ^c"  J;  ^^^^s- 
as  such  an  equitable  assigtiment  to  the  plaintiffs  (in  error)  of  whole  or  an 
the  goods  directed  by  the  bankrupt  to  be  handed  over  to  pj^^  ofTpe- 

their  agent  at  Bahia,  as  would  give  them  an  interest  not  ^*^c  property, 

.       and  absolute, 
liable  to  be  defeated  by  an  act  of  bankruptcy  occurring  not  contin- 
gent. 

A,  at  Liverpool,  having  consigned  goods  to  B.,  at  Bahia,  for  sale  on  bis  {A.'s)  account, 
draws  bills  on  B,  to  be  paid  out  of  the  produce  of  the  consignment  A,  negotiates  the 
bills  with  C.  in  London.  Upon  B.'s  refusing  to  pay  the  first  of  the  bills,  C.  writes  to 
A.  as  follows  :  "  I  request  you  to  write  to  B.  by  tne  first  vessel,  with  orders  that,  in 
case  he  does  not  pay  your  drafts,  he  shall  immediately  hand  over  such  property  as  he 
may  have  of  yours  of  an  equwalent  value  to  the  bills  not  paid  by  him,  to  D.  my  agent 
at  Bahia."  A.  answered,  *<  Agreeably  to  your  instructions,  I  will  write  to  B.  by  brig 
W.,  directing  him  to  hand  over  to  D.  property  of  mine  in  his  hands  to  cover  the  'amount 
of  the  bills  that  may  eventually  not  be  paid. '  A.  accordingly  wrote  to  B.  this  letter, 
which  was  not  communicated  to  C,  *^  I  have  engaged  to  C.  that  you  shall  pass  into 
the  hands  of  D.,  his  agents,  all  the  property  which  may  exist  in  your  hands  for  my 
account ;  you  will  arrange  with  D.  the  mode,'*  &cc.  Before  this  letter  reached  B^ia 
A,  became  bankrupt;  D.  afterwards  receiving  goods  from  B.  to  an  amount  somewhat 
less  than  tlie  bilb  unpaid,  sold  them,  and  remitted  the  produce  to  C: — Held,  that  C.  had 
not,  at  the  time  of  the  bankruptcy,  such  an  equitable  interest  in  the  goods  as  would  pre- 
vent A.*a  assignees  from  recovering  in  trover. 

Dubitatur,  whether  the  last  of  the  above  letters  was  admissible  in  evidence;  but  held, 
that,  whether  admitted  or  not,  the  assignees  might  recover. 

VOL.  IV.  3  M 
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before  the  actual  delivery  of  the  goods.  He  further  con- 
tended, that  the  letter  of  11th  April  from  the  bankrupt  to 
Rego,  (which  was  rejected  by  the  Court  below)  was  so 
connected  with  the  letters  of  the  4th  and  9tb,  that,  altboogh 
not  communicated  to  the  plaintiffs  in  error,  it  was  not  liable 
to  be  countermanded  by  the  bankrupt, — or  by  the  operatioD 
of  his  bankruptcy ;  or  that  it  mighty  at  all  events,  be  used 
in  aid  of  the  other  letters.  Lempriere  v.  Pasley  (a).  Brown 
T.  Heathcote{h\  Bailey  v.  Cuherwell{c),  Scott  v.  Porcher{i)^ 
Fatkener  v.  Case  (e),  and  In  re  Ship  Warre  {f),  were  cited 
in  the  course  of  this  argument. 


■II 


![iiii 


Crompton  contrsk,  contended  that  the  rule  that  assignees 
of  a  bankrupt  cannot  take  under  the  assignment,  property, 
the  equitable  title  to  which  was  in  another  than  the  bank- 
rupt, is  limited  to  cases  in  which  the  bankrupt  was  a  mere 
naked  trustee;  and  that  therefore  if  the  bankrupt  possessed 
a  possibility  of  interest,  from  which  a  benefit  might  result  to 
his  creditors,  as  by  reason  of  a  surplus  after  satisfying  the 
equitable  claim  of  such  other  party,  the  assignees  were 
entitled  to  recover:  that  the  letter  of  11th  April,  not  having 
been  communicated  to  the  plaintiffs  in  error,  did  not  form 
part  of  the  contract  between  them  and  the  bankrupt,  and 
was  a  mere  countermandable  authority,  which  was  counter- 
manded by  the  bankruptcy :  that  without  such  letter,  and 
even  if  it  were  received,  there  was  not  shewn  to  have  been 
any  equitable  assignment  by  the  bankrupt  of  any  certain  or 
specified  amount  of  property,  but  at  most  only  an  agreement 
to  assign,  in  the  event  of  the  bills  being  unpaid,  goods  equi- 
valent to  the  amount  of  the  bills  which  might  happen  to  be 
unpaid  by  the  bankrupt  or  his  agent.  Best  v.  A.rgle${g)^ 
Scott  v.  Porcher{h),  Ex  parte  Hey  wood  (i).  Row  v.  Dauy^ 


(a)  2  T.  R.  485. 
(6)  1  Atk.  160. 

(c)  2  Mann.  &   Ryl.  564;    8 
Barnw.  &  Cressw.  448. 

(d)  3  Meriv.  652. 

(tf)  1    Brown's  Ch.   Ca.    125; 


2T.R.  491,  MS.  cited. 
(/)  8  Price,  269,  n. 
{g)  2  Crompt.  &  Meet.  401. 
(h)  3  Meriv.  652. 

(i)  2  Rose's  Bankruptcy  Cases, 
355. 
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sonia)f  Yeatesv.  Groves  (b),  Bailey  \,  Culverwell  (c),  Car^ 

peuter  v.  Marnell{d),  and   Winch  v.  Keeley  {e\  were  cited 

and  relied  on,  or  distinguished  from  the  present  case,  in  the    anj^notlwr 

course  of  this  argument.  v. 

tur.  adv.  mlt.         ^nd  others. 

In  the  following  vacation  the  judgment  of  the  Court  was 
delivered  by  Lord  Lyndhurst,  C.  B.  (in  the  absence  of  * 
I'indali  C.  J.)  as  follows  : — The  question  in  this  case  is« 
whether  there  was  an  equitable  transfer  by  Fortunato,  before 
his  bankruptcy,  of  the  goods  which  are  the  subject  of  this 
action  i    Unless  there  was  such  a  transfer  complete  before 
the  banl^ruptcy,  the  property  in  the  goods  passed  to  the 
assignees.  We  think  there  was  not  such  a  complete  transfer, 
aT)d  consequently  that  the  plaintiiFs  below  are  entitled  to 
recover.     By  the  terms  of  the  Bankrupt  Act  (/),  all  the 
personal  estate  which  the  bankrupt  possessed  at  the  time  of 
the  bankruptcy,  vested  in  the  plaintiffs  below  by  the  assign- 
ment ;  and  therefore,  unless  an  equitable  lien  existed  at  the 
time  of  the  assignment,  upon  the  whole  or  an  ascertained 
part  of  the  property  in  question,  such  property  had  passed 
to  them  by  the  assignment.     It  is  admitted  by  the  plaintiffs 
below,  that  nothing  passed  to  them  by  the  assignment,  but 
such  property  as  the  bankrupt  was  equitably  as  well  as 
legally  entitled   to.    Then  do  the  facts  here  shew,  con- 
sistently with  decided  cases,  that  the  equitable  title  to  these 
goods  had   passed  from  the   bankrupt   to  the  defendants 
before  the  bankruptcy  ?     In  Brown  v.  Heathcote(g),  Falk- 
enerv.  Case{h)f9LndLempriereyy.  Pa$Iey{i),  the  assignment 
wail  direct  and  unequivocal,  and  complete  before  the  act  of 
bankruptcy.    There  was  in  those  cases  nothing  dependent 
on  a  contingency,  much  less  on  a  contingency  which  might 


(a)  1  Ves.  sen,  331. 
(6)  1  Ves.jun.  280. 

(c)  aMan.&Ryl.  564;  8  Barn. 
&  Cressw.  448. 

(d)  3  Boi,  8c  PuL  40. 


(tf)  1  T.  R.  623. 

(/)  6  Oeo.  4,  c.  W,  s.  63. 

(g)  1  Atk.  160. 

(A)  2  T.  R.  491,  MS.  cited. 

(i)  2  T.  R.  485. 
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not  have  been  determined  before  the  assignor  becaine  bank* 
-^  rupt.     Nor  could  it  be  objected  in  those  cases,  that  the 

and  another    assignment  was  not  of  the  whole  or  of  an  ascertained  part 
of  the  goods  in  question.     And  where  the  pa^^ee  of  a  note 
delivers  it  for  value,  but  neglects  to  indorse  it,  and  after- 
wards   becomes   bankrupt,   and    the   assignees    after    the 
bankruptcy  receive  the  amount  of  such  note,   it  has  been 
decided  that  they  hold  such  amount  as   trustees    for  die 
party  to  whom  the  note  was  delivered  ;  Ex  parte  Byas  (a). 
Smith  V,' Pickering  {b)  is  a  similar  case.       But  in  those 
cases  the  delivery  was  complete,  and  the  extent  of  the  lien 
ascertained  before  the  bankruptcy.     Here,  the  defendants 
below,  at  the  time  when  they  wrote  their  letter  of  April  4th 
to  the  bankrupt,  were  ignorant  both  of  the  amount  of  the 
bills  to  be  returned  for  non-payment,  and  the  amount  of 
goods  in  the  hands  of  Rego.     All  that  they  ask  of  the  bank- 
rupt in  that  letter  is,  "  that  you  will  write  to  Mr.  Hego  by 
the  first  vessel,  with  orders  that  in  case  he  does  not  pay 
your  drafts,  he  will  immediately  hand  over  such  property  as 
he  may  have  of  yours,  of  an  equivalent  value  to  the  bills  not 
paid  by  him,  to  our  qgent  Mr.  Fogeler  of  Bahia  ;"  and  the 
bankrupt,  in  his  answer  dated   April   9th,  says,  "  I    will 
write  to  Mr.  Hego  per  brig  Wavertree,  to  sail  on  the  12th 
of  this  month,  directing  him  to  hand  over  to  Mr.  VogeUr 
property  of  mine  in  bis  hands,  to  cover  the  amount  of  bills 
that  eventually  may  not  be  paid."     Here  is  no  immediate 
assignment  of  any  certain  and  specified  amount  of  property 
but  at  most  only  an  agreement  to  assign,  on  a  contingency, 
an  uncertain  quantity  of  goods  ;  and  that  quantity  remained 
uncertain  up  to  the  time  of  committing  the  act  of  bank- 
ruptcy,— upon  which,  all  the  property,  legal  and  equitable, 
which  the  bankrupt  had,  became  vested  in  the  assignees ; 
and  having  once  passed  to  them,  it  could  not  be  divested 
again  to  answer   the   event   of  a   conditional    assignment. 
There  is  no  authority  for  saying  that  this  could  take  place ; 


(a)  1  Atk.  124. 


(b)  Peakc's  N.  P.  C.  50. 
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and  the  principle  of  the  bankrupt  law  is  against  it.  As  to 
the  letter  dated  April  llth^  which  was  rejected  by  the 
Court  below,  some  of  the  judges  of  this  Court  think  that  as 
it  was  the  letter  referred  to  by  the  bankrupt  in  his  letter 
dated  April  9th,  as  about  to  be  written  by  him,  and  as  the 
writing  of  it  formed  part  of  the  transaction,  it  was  admis- 
sible in  evidence.  But  the  reception  of  it  would  not  remove 
the  difficulty  which  has  been  stated,  and  therefore  it  is 
unnecessary  to  determine  this  point.  The  Lord  Chief 
Justice  of  the  Common  Pleas  concurs  with  us  in  the 
present  decision.    The  judgment  will  be  affirmed. 
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Judgment  affirmed. 


The  Master,  upon  the  taxation  of  the  costs  of  the  plain-  The  Court  of 
tiffs  below,  believing  this  case  to  be  within  sect.  30  (a)  of  ch^^r  can- 
3  &  4  Will.  4,  c.  42,  which  received  the  royal  assent  14th  not,  under  3  & 
August,  1833,  allowed  them  interest  on  the  damages  re-  c.  42,s.  30, 

covered  from  3d  June  1 833,  on  which  day  the  writ  of  error  *l^o^  interest 

,  .    upon  the  da- 

was   tested.      Starkie,  in   Michaelmas   term,   moved   this  mages  reco- 

Court  for  a  rule  calling  upon  the  Master  to  review  his  I|^„Qnalao- 
taxation,  and  to  strike  out  the  sum  so  allowed  for  interest,  tion  in  which 
He  contended  that  the  enactment  upon  which  the  Master  brought,  ex- 
had  proceeded  was  prospective  only,  and  that  as  the  act  cept  when  the 
received  the  royal  assent  on  a  day  subsequent  to  the  suing  is  tested  sub- 
out  of  the  writ  of  error  in  this  case,  iuterest  ought  not  to  f5^**f°"y  to 

'  ®  the  day  on 

have  been  allowed.  which  that  act 

received  the 

Crompton  contri  contended,  that  as  by  section  44  of  the      Although  in 

act  it  was  expressly  enacted  "that  the  act  should  commence  ?.^  act  of  par- 
*^         '^  hament  it  is 


(a)  Which  enacts,  "  that  if  any 
person  shall  sue  out  any  writ  of 
error  upon  any  judgment  what^ 
soever,  given  in  any  Court,  in  any 
action  personal,  and  the  Court  of 
Error  shall  give  judgment  for  the 


expressly 
defendant   therein,   then    interest  enacted  that  it 


shall  be  allowed  by  the  Court  of  shall  corn- 
Error  for  such  time  as  execution  ^^I^^i^^ 
has  been  delayed  by  such  writ  of  ^f^^^ay 
error,  for  the  delaying  thereof.*'        xvamtdy  yet  if 

the  royal 
assent  be  not 

obtained  until  a  day  subsequent,  the  provisions  of  a  particular  section,  in  its  terms  pf'o- 
'  spective,  do  not  take  effect  udtil  such  subsequent  day. 
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and  take  effect  on  the  Jirst  day  of  June,  1 833,"  the  {M- 
yisions  of  sect.  SO  must  be  held  to  be  applicable  to  thil 
writ  of  error,  notwithstanding  the  act  did  not  recreiTe  the 
royal  assent  until  after  the  teste  of  the  writ;  and  be  referred 
to  Freeman  v.  Moyes  (a),  in  which  the  Court  of  K«  B.  hiid 
that  sect.  31  applied  to  actions  by  executors^  Which  Wtfi 
pending  at  the  time  of  passing  the  act^ 

Sed  per  Ct/r.— Sect.  S I  is  not  in  its  terms  protpeethHf  U 
regards  the  description  of  actions  to  which  it^  pronsieai 
were  to  apply,  but  seems  expressly  intended  to  oomptebettd 
actions  brought  as  well  as  actions  to  be  brought.  Sect.  SO 
is  prospective  only  in  its  language,  and  cannot  therefore 
apply  to  this  case.    Consequently  interest  cannot  be  allowed. 

Rule  accordingly. 

(a)  jinte,  iii.  888;  1  Add.  ft  Ellis,  d38. 


That  con- 
struction of  a 
will  is  to  be 
preferred, 
■which,  con- 
sistently with 
the  rules  of 
law,  gives  ef- 
fect to  the 
greatest  part 
of  it. 

Whether 
the  doctrine 
that  a  general 
intent  is  to  be 
preferred  to 
a  particular 
intent  mani- 
fested in  a 
will,  is  in- 
correct and 
vague,  qudtre. 


Gallini  and  others  v.  Doe  d.  John  Andrew  Gallini, 

(in  Error.) 

This  case  is  fully  reported  upon  the  decision  of  the  Court 
of  King's  Bench  in  Michaelmas  term,  1834,  antBf  rol.  ii. 
p.  6 J 9.  A  writ  of  error  having  been  brought,  and  the 
errors  argued  here  by  Lynch  for  the  plaintiffs  in  error,  and 
by  Coote  for  the  defendant  in  error,  before  Tindal,  C.  J.^ 
Lord  uihiriger,  C.  B,,  Park,  J.,  Gaselee,  J.,  Vaughan,  J., 
Bosanquety  J.,  Parke,  B.,  Bolland,  B.,  and  Gurneu,  B,, 
the  Court  took  time  to  consider  of  their  judgment,  which 
was  now  delivered  by 

TiNDAL,  C.  J. — The  question  for  our  consideration  is| 
whether  the  Court  of  King's  Bench  has  put  the  proper 
construction  upon  the  will  of  Sir  John  Andrew  Gallini  set 
out  in  the  special  verdict. 

The  Court  of  King's  Bench  has  decided,  that  under  this 
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will  Francis  Cecil  Gallini^  the  eldest  son  of  the  testator^  did 
not  take  an  immediate  estate-tail  in  possession,  but  an  estate 
for  life  only  ;  but  that  his  children  took  several  estates-tail 
in  undivided  shares  as  tenants  in  common.  And  as  John 
Andrew  Gallini  is  the  eldest  son  and  heir  of  Francis  Cecil 
Gallinif  and  in  the  character  of  heir  in  tail  alone  claims 
the  whole  of  the  property  in  question ;  and  as  the  defend- 
ants, being  two  brothers  and  one  sister  of  John  Andrew 
Gallini,  claim,  adversely  to  him,  three  undivided  fifth  parti 
of  the  property  devised,  the  judgment  must  be  affirmed  if 
Francis  Cecil  Gallini  took  for  life  only,  and  not  in  tail. 
And  we  are  all  of  opinion,  that  the  construction  put  upon 
this  will  by  the  Court  below  is  the  right  construction. 

We  think  it  unnecessary  to  enter  into  the  discussion,  in 
what  cases  and  how  far  the  particular  intent,  in  a  will,  must 
give  way  to  the  general  intent  of  the  testator  appearing  upon 
the  same  instrument^  when  the  two  intents  are  inconsistent 
with  each  other;  because  we  think  that  the  construction 
which  has  been  put  by  the  Court  below  upon  this  will,  is 
the  only  one  which  can  give  effect,  if  not  to  the  whole  of 
the  will,  at  all  events  to  so  much  of  it  as  can  be  legally 
carried  into  effect. 

The  question  is,  whether  the  children  of  the  testator  took 
estates-tail  in  the  properties  severally  devised  to  them,  or 
estates  for  life  only,  with  remainder  to  their  children  in  tail; 
that  is,  considering  the  question  with  reference  to  the  parti- 
cular premises  for  which  this  ejectment  is  brought,  whether 
Francis  Cecil  Gallini  took  in  tail  or  for  life? 

The  testator  first  gives  to  F.  C.  Gallini  an  express  estate 
for  life  in  the  share  devised  to  him,  with  remainder  to  trus- 
tees to  support  contingent  remainders,  with  remainder  unto 
and  amongst  all  and  every  his  children  who  shall  be  living 
at  the  time  of  his  decease,  for  and  during  their  natural  lives, 
as  tenants  in  common.  If  we  pause  here,  every  provision 
in  the  will  points  directly  against  an  estate  tail  in  jP.  C. 
Gallini.  There  is  an  express  estate  for  life,  trustees  to 
support  contingent  remainders,  remainder  to  such  children 
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only  as  shall  be  living  at  his  death,  and  to  such  cbildren 
for  life  only,  and  to  them  as  tenants  in  common.  The 
will  then,  after  providing  for  the  case  of  a  survivorship 
amongst  the  grandchildren,  proceeds  thus  :  '^  and  from 
and  after  the  decease  of  all  the  children  of  each  of  mj  said 
sons  or  daughters  without  issue,  I  give  and  devise  the 
estates  to  them  respectively  limited  as  aforesaid,  amongst 
all  and  every  the  lawful  issue  of  such  child  or  children 
(during  their  lives)  as  tenants  in  common,  and  to  descend  in 
like  manner  to  the  issue  of  my  said  sons  and  daughters 
respectively,  so  long  as  there  shall  be  any  stock  or  offspring 
remaining.'^  It  is  very  difficult,  if  not  altogether  impos- 
sible, to  put  any  intelligible  construction  upon  the  whole  of 
this  clause.  It  is  sufficient  however  to  observe,  that  so  hs 
as  we  have  proceeded  at  present,  there  is  nothing  to  shew 
an  intention  that  F,  C.  Gallini  should  take  a  larger  estate  than 
the  estate  for  life  which  had  been  originally  expressly  devised 
to  him,  or  that  the  estates  for  life  expressly  devised  to  the 
grandchildren,  should  be  in  any  way  defeated  by  enlarging 
the  life  estate  of  F.  C.  Gallini,  into  an  estate  tail.  On  the 
contrary,  we  hold  the  necessary  construction  of  those 
words  to  be  that  of  enlarging  the  estates  for  life  previously 
given  to  the  grandchildren ^  into  estates-tail. 

The  clause  then  follows  upon  which  the  plaintiff  mainly 
relies  :  "  and  for  default  and  in  failure  of  issue  of  any  of  my 
said  sons  and  daughters,  I  give  and  devise  the  estate  so 
limited  to  him  or  them  dying  without  issue,  to  the  sur- 
vivors &c.,  and  for  default  and  in  failure  of  issue  of  all  my 
^aid  sons  and  daughters  except  one,  I  give  and  devise  all  my 
freehold  estates  unto  my  only  surviving  son  or  daughter,  his 
or  her  heirs  and  assigns,  for  ever." 

Under  this  clause  it  is  contended  by  the  plaintiff  that  the 
sons  and  daughters  of  the  testator  took  immediate  estates- 
tail.  The  words  undoubtedly,  if  they  had  occurred  with- 
out any  intervening  devise  to  the  grandchildren,  would  have 
been  sufficient  to  create  immediate  estates-tail.  But  in  the 
foregoing  part  of  the  will,  not  only  has  there  been  an  express 
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devise  to  the  grandchildren  for  life^  but  there  are  also  words 
sufficient  to  enlarge  such  estates  for  life  in  the  grandchildren 
into  estates-tail.     Admitting,  therefore,  the  argument  of  the 
plaintiff's  counsel  to  be  just, — that  if  we  give  to  the  words 
'*  failure  of  issue/^  when  applied  to  the  grandchildren  sur- 
vivingy  the  force  of  enlarging  their  estates  for  life  into  an 
estate-tail,  we  ought  to  give  the  same  effect  to  the  same 
words  at  the  end  of  the  devise,  when  applied  to  the  children 
of  the  testator,  and  consequently  that  their  estates  for  life 
must  be  similarly  enlarged, — still  the  question  arises,  whe- 
ther such  estate-tail  in  the  sons  and  daughters  of  the  tes- 
tator is  immediate,  or  whether  it  is  not  to  be  postponed  until 
after  the  estate-tail  in  the  children  of  such  sons  and  daughters 
has  taken  effect.    If  we  consider  the  clause  last  referred 
to,  as  giving  an  immediate  estate-tail  to  the  children  of  the 
testator,  the  previous  devise  to  the  grandchildren  as  tenants 
in  common  in  tail,  is  defeated;  whereas  if  we  hold  the  devise 
to  the  children  of  the  testator  to  be  an  estate-tail,  but  to  be 
a  limitation  in  remainder  only,  the  limitation  for  life  to  the 
children  will  take  effect,  and  the  devise  to  the  grandchildren, 
as  tenants  in  common  in  tail  in  remainder,  and  the  general 
remainders  over  to  the  children  of  the  testator  in  tail,  will 
also  take  effect;  and  the  descent  of  the  property  will  be 
effectually  secured  in  the  line  of  the  testator's  family,  as 
long,   to   use   the   testator's    own   expression,  as  **  there 
shall  be  any  stock  or  offspring  remaining."     It  is  objected, 
that  if  the  estate-tail  were  given  to  the  grandchildren  as 
purchasers,  and  one  of  them  had  died  in  the  lifetime  of 
the  testator,  and  had  left  issue,  that  issue  could  not  have 
inherited,   but   the   devise  as   to   such   grandchild   would 
have  altogether  failed,  as  a  lapsed  devise.     It  may  be  ad- 
mitted that  such  would  be  the  consequence ;  but  as  thid 
event  is  supposed  to  happen  in  the  lifetime  of  the  testator, 
it  would  be  open  to  him  to  make  such  new  disposition  of 
his  property  as  he  might  think  fit,  on  this  change  in  his 
family  taking  place ;   and  the   argument  therefore  is  not 
entitled  to  the  same  weight  as  where  the  construction  put 
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upon  a  will  is  such,  that  a  failure  in  the  manifest  intentidii 
of  the  testator  must  necesiarilj  follow,  by  an  event  which 
takes  place  after  all  control  over  the  property,  and  all  means 
of  applying  a  remedy,  has  ceased.  Again,  it  is  clear  that 
even  in  the  case  above  supposed,  after  failure  of  the  issue 
of  all  the  other  grandchildren,  the  idsue  of  the  grandchildren, 
so  dying  in  the  lifetime  of  the  testator,  would  ultimately  take 
under  the  estate-tail  limited  to  the  sons  and  daughters  of 
the  testator,  which  would  then  come  into  operation.  It 
may  indeed  be  urged,  that  a  difficulty  of  a  similar  nature 
may  take  place  undet  the  construction  adopted  by  the 
Court,  by  the  failure  of  an  estate  on  a  contingency  which 
may  arise  after  the  death  of  the  testator.  For  suppose  the 
grandchildreh  are  held  to  take  as  purchasers  in  tail,  then  the 
devise  being  limited  to  such  grandchildren  as  shall  be  living 
at  the  death  of  their  respective  parents,  if  any  grandchild 
should  die  leaving  his  parent,  and  leaving  issue,  such  issue 
would  not  take.  To  which  difficulty  the  only  answer  is, 
that  this  is  an  express  contingency  created  by  the  testator 
himself,  and  he  cannot>  upon  any  principle  of  construction 
be  held  to  have  been  insensible  to  that  which  Was  its  natural 
and  necessary  consequence ;  and  in  this  case  also,  as  in  the 
last,  the  issue  of  the  grandchild  so  dying  might  ultimately 
take  under  the  devise  in  tail,  in  remainder,  to  the  children  of 
the  testator. 

The  cases  of  Murthwaite  v.  Jenkinson  and  Wotton  v. 
Andrews,  relied  upon  for  the  plaintiff,  in  the  argument  be- 
fore us,  have  been  so  well  and  clearly  distinguished  from 
the  present,  in  the  judgment  given  by  the  Court  of  King's 
Bench,  that  we  feel  it  unnecessary  to  add  any  thing  upon 
that  point,  or  indeed  to  make  any  further  observations  on 
the  case,  except  that  we  think  the  judgment  of  that  Court 
the  right  judgment,  inasmuch  as  it  proceeds  upon  that  con- 
struction of  the  M'ill,  which  gives  the  utmost  possible  effect 
to  all  and  every  the  devises  contained  therein. 
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PRINCIPAL  MATTERS. 


ABUTTALS. 

I.  Description  of  Close  hy. 

See  Pleading,  II. 

ACCORD  AND  SATISFAC- 
TION. 

See  Di8TftB88,  t. 

ACCOUNT  STATED. 

And  see  Trustee,  1. 

I.  What  shall  amount  to* 

An  offer  of  a  cognovit  after  action 
brought,  will  not  support  a  count 
upon  an  account  stated.  Spencer 
V.  Parry.  Page  770 

ACKNOWLEDGMENT  OF 
DEBT. 

See  Limitations,  Statutes  of,  IV. 

ADMINISTllATION. 

I.  Effect  of  Possession  by  next  of  Am, 
without  grant  of. 

See  Settlement,  II. 

ADMINISTRATOR. 

I.  Liability  of 

See  BuiLDiKO  Act — CosTSy  S,  4. 


ADVERSE  POSSESSION. 

And  see  Ejectment,  4 — Limita- 
tions, Statutes  of,  I.  II. 

I.  What  shall  amount  to. 

1.  The  holding  over  for  twenty  years, 
by  lessee  ror  years  determinable 
on  lives,  at  a  nominal  rent,  who, 
at  the  commencement  of  such 
holding  over,  falsely  asserts  that 
one  of  the  cetteux  que  vies  ia 
alive,  but  omits  to  pay  the  reserved 
rent,  is  not  an  adverse  possession 
barring  the  entry  or  ejectment  of 
the  reversioner*  Rex  v.  The  Inha- 
bitants of  Axbridge,  477 

2.  So  althouflh  the  reversioner  has 
notice  of  Uie  cesser  of  the  term, 
and  grants  a  fresh  lease  to  another 
person,  who  neglects  to  enter  for 
more  than  twenty  years.  Ibid. 

3.  A  wrongful  continuation  of  posses- 
sion for  twenty  years  after  the  ex- 
piration of  a  title,  under  which  the 
tenant  lavrfully  entered,  constitutes 
such  an  adverse  possession  as  will, 
under  the  Statute  of  Limitations, 
create  a  bar  to  an  entry  or  to  an 
action  of  ejectment.  Doe  d,  Parker 
and  others  v.  Gregory,  308 

4.  As  where  husband  of  tenant  for 
life  holds  over  twenty  yean  after 
her  decease.  Ibid. 
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INDEX. 


AFFIDAVIT. 

And  see  Coroner. — Evidence, 
14,  15. 

Upon  a  statement  of  counsel  that  he 
had  moved  for  a  rule  to  set  aside 
an  award,  under  a  mistaken  sup- 
position that  an  affidavit  deposing 
to  certain  facts  had  been  sworn, 
the  Court,  on  the  day  afler  grant- 
ing a  rule  nisi,  gave  leave  for  the 
rule  to  be  drawn  up  as  upon  read- 
ing such  affidavit,  on  condition 
that  it  should  be  sworn  on  that 
same  evening.     Perring  v.  Kymer, 

477 

AFFILIATION. 
See  Bastardy. 


AGENT. 

Attd  see  Insurance,  4. 

I.  Evidence  of  Authority. 

A,i  the  wife  of  B.,  orders  goods  of 
C,  to  be  sent  to  the  house  of  D., 
a  relation  of  C.*s.  C,  on  the  fol- 
lowing day  sees  B.,  and  B,  accepts 
a  bill  for  the  price,  which  he  pays 
at  maturity.  At  the  time  of  pay- 
ing the  bill,  B.  orders  goods  of  C. 
to  a  small  amount  for  himself.  A, 
subsequently  orders  other  goods 
of  C,  to  be  sent  as  before  to  the 
house  of  D,: — Held,  that  there 
was  evidence  to  go  to  a  jury,  of 
JB.*s  having  so  conducted  himself 
as  to  lead  C.  to  believe  that  A. 
had  B.*s  authority  to  order  the 
last-mentioned  goods.  FUmer  v. 
Lynn.  559 

AGREEMENT. 

I.   Where  provable  by  parol,  though 
reduced  into  writing. 

See  Evidence,  18,  20 — Settle- 
ment, III.  13. 

II.  When  Hable  to  Stamp. 

See  Stamp,  1. 


AMBIGUITY. 

See  Evidence^  17. 

AMENDMENT. 
See  Pleading,  20. 

ANCIENT  LIGHTS. 

A  party  may  so  alter  the  mode  of  en- 
joyment of  ancient  lights,  as  to  lose 
the  right  to  them  altogether.  Gar- 
rett V.  Sharpe.  834 

ANCIENT  RENTS  AND 
RESERVATIONS. 

See  Power. 

ANNUITY. 
I.  Memorial* 

1.  An  annuity  deed,  the  memorial  of 
which  does  not  set  forth,  with  pre- 
cision, the  form  in  which  the  con- 
sideration was  paid,  is  void.  Lewis 
and  vsife  v.  Hooper.  318 

2.  The  inaccuracy  of  a  statement  in 
the  memorial,  may  be  brought  be- 
fore the  Court  by  affidavii,  as  a 
ground  for  setting  aside  the  secu- 
rities. Ibid. 

APPEAL. 

I.  Who  may  appeal  against  Overseers* 

Accounts. 

See  Overseer,  I. 

II.  Sufficiency  of  Statement  of  Grounds 

of- 
See  Highway,  II. 

III.  Appeal  against  Poor-rate,  how  to 
be  disposed  of  when  Rate  abandoned. 

See  Poor-Rate,  IV. 

APPRENTICE. 

And  see  Evidence,  4 — Settle- 
ment, I. 

I.  Stamp  on  Assignment. 
See  Stamp,  II. 
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ARBITRAMENT. 
And  see  Costs,  11,  12,  13. 

I.  Submission, 

Submission  of  Partnership  Matter  to 
Arbitration  by  one  Partner. 

See  Partner. 

II.  Award  Stamp. 

What  an  Award  toithin  meaning  of 
Stamp  Act. 

See  Stamp,  8. 

What  to  be  considered  Part  of  an 
Award  xoith  reference  to  Amount  of 
Stamp. 

See  Stamp,  4. 

III.  Costs,  where  may  be  awarded, 

1.  Where  by  an  agreement  of  refe- 
rence, after  reciting  various  dis- 
putes and  claims  by  A.  and  JB., 
(the  parties  to  the  agreement,)  and 
that  an  action  of  trespass  has  been 
commenced  by  A.  against  JB.,  the 
aforesaid  matters  are  referred  to 
C,  and  it  is  agreed  that  all  costs 
shall  abide  the  eoent  of  the  awards 
C.  cannot  make  any  award  as  to 
the  costs.    Boodle  y.  Domes.    788 

Z.  And  unless  C.  decides  all  the 
matters  referred  to  him  in  favour 
of  one  party,  the  plaintiff  and  de- 
fendant must  pay  their  own  respec- 
tive costs ;  even  though  the  arbi- 
trator decides  that  the  defendant 
has  committed  a  trespass  on  the 
plaintiff's  land.  Ibid, 

IV.  Award,  where  sufficient, 

3.  Afler  declaration  and  before  plea, 
a  cause  and  all  matters  in  differ- 
ence between  the  parties,  were,  by 
a  judge's  order,  made  by  consent, 
referred  to  arbitration, — the  costs 
to  abide  the  event  of  the  suit. 
The  arbitrator  awarded  that  a  ver- 
dict should  be  entered  for  the  plain- 
tiff with  551.  damages;  ana  that 
on  all  the  matters  in  difference  be- 


tween the  parties,  there  was  not 
any  sum  of  money  due  to  either  of 
the  parties: — Held,  that  this  was 
not  equivalent  to  an  award  that  the 
plaintiff  should  pay  the  defendant 
551. ;  and  the  Court  therefore  re- 
fused an  attachment  to  enforce  the 
payment  either  of  the  55L  or  of 
the  costs.    Donlan  v.  Brett.     854 

4.  In  an  action  for  work  and  labour, 
money  paid,  &c.  against  two  part- 
ners, all  matters  in  difference  in 
the  cause  between  the  parties  are 
referred  to  a  legal  arbitrator.  In 
the  particulars  of  demand  in  the 
action,  and  before  the  arbitrator, 
credit  is  claimed  by  the  plaintiff 
for  the  amount  of  certain  checks 
given  to  one  of  die  defendants. 
The  arbitrator  awards  a  certain 
sum  to  the  plaintiff^^  but  specially 
states  in  his  award  that  the  checks, 
or  the  money  paid  in  respect  there- 
of, were  claimed  as  matters  in  dif- 
ference in  the  cause,  and  declares 
and  determines  that  they  are  not 
matters  in  difference  in  the  cause : 
— Held,  that  the  award  is  not  final, 
and  is  therefore  void.  Samuel  and 
Phillips  V.  Cooper  and  Levey.     520 

5.  By  an  agreement  of  reference  be- 
tween A,  and  J^.,  which  stated  that 
A.  claimed  a  yard  and  a  pump 
therein  as  his  exclusive  property, 
but  that  J^.  had,  after  notice  not 
to  do  so,  entered  the  yard  and  taken 
water  from  the  pump,  and  that 
there  was  a  hedge  and  ditch  di- 
viding the  lands  of  ^.  and  B., which 
A.  afieged  that  B.  had  removed 
into  his  {A.*s)  land ;  all  matters  in 
difference  were  referred  to  C,  who 
was  further  empowered  to  direct 
how,  and  by  whom,  and  in  what 
manner,  the  yard  and  pump  and 
hedge  and  ditch  should  thereafter 
be  enjoved  and  occupied,  and  who 
should  have  the  care  and  manage- 
ment thereof.     C.  awarded  that 
the  yard  and  pump  were  the  sole 
and  exclusive  property  of  A.,  ex- 
cept that  JB.  nad  a  right  to  take 
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water  from  the  pump,  and  to  have 
ingresi  and  egreii  mto  and  from 
the  yard  for  that  purpose ;  and 
further,  that  the  pump  should 
thereafter  be  coniidered  aa  btlotig- 
ing  to  A.  and  B.  jointly,  and  be 
repaired  at  their  joint  expense ; 
and  that  B.  had  not  removed  the 
hedge  and  ditch  into  hia  land,  bu; 
that  thereafter  the  hedge  should 
be  kept  in  repair  by  £.,  who  for 
that  purpose  should  he  at  lihertj- 
to  take  mad  from  the  dit^h,  but 
that  subject  to  such  privilege  the 
ditch  ahould  thereafter  be  con- 
aidered  aa  the  aelume  pnjterty  of 
^,:— Held,  that  the  direction  a& 
to  the  future  enjoyment  &c,  is  not 
inoonsiitent  with  the  other  part  ol' 
the  award ;  and  held,  that  the  ar- 
bitrator had  not  exceeded  bis  au- 
thority by  auch  direction.  BoodU 
V.  Dasu.  7SS 


V.  Attaclmmt  for  Ifm-^'t 

6.  Matter  of  objection  not  apparent 
upon  the  face  of  an  award, — as  an 
omission  to  adjudicate  upon  a  mat- 
ter ill  dispute  brought  before  the 
arbitrator, — cannot  be  shewn  for 
cause  against  a  rule  nisi  for  an  at- 
tachment for  non-performance  of 
the  award.    M^ArtkuT  v.  Campbell. 
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VI.  Award,  Efftct  of. 

7.  Where  all  matters  in  diHerence 
ere  referred  to   an  arbitrator,  an 

award  directing  the  execution  of 
general  releases,  closes  all  accounts 
between  the  parties  up  to  the  time 
of  (he  submission.  Trimmingham 
V,  Trimmingham.  78G 

VII.  Selling  aside  Awardt. 

8.  A  rule  nisi  to  set  aside  an  award, 
ought  to  stale  specifically  the  par- 
ticular grounds  of  objection.  Boo- 
dle V.  DaetM.  78S 

9.  It  is  not  sufficient  to  ataU  that 


the  arbitrator  hu  "  exceeded  bi« 
authority,"  or  that  "  the  sward  is 
tmcertain  and  not  final."  Itnd. 


Payment  of  Debt.  Ugai 
See  Pbactice,  I. 

n.  Monty  pmd  undtr  lUcgvt  ArrttI, 
iom  recmtraUe. 

1 .  Where  a  party  arrested  while  pri- 
vileged from  arrest,  pays  money 
into  Court  by  permiasion  of  a 
judge,  in  order  to  obtain  hia  dia- 
charge,  he  is  entitled,  upon  appli> 
cation  to  the  Court,  to  have  the 
money  returned  to  him.  Pill  v. 
Cotmit.  &SS 

2,  But  such  application  muat  be 
made  within  a  reasonable  time 
after  the  arrest,  or  the  delay  must 
be  latiafactorily  accounted  for. 

lUd. 
S.  The  pendency  of  a  motion  to  set 
aside  the  proceedings  for  insu- 
larity, was  held  to  be  a  satis&ctory 
reason  for  having  deferred  the  ap- 
plication for  several  terms.      I^d, 

ASSESSED  TAXES. 

I.  What  a  tufficient  Demand  and  Re- 
fusal to  tearranl  Dittreu. 

1.  In  order  to  authorize  a  levy  un- 
der 43  Geo.  3,  c.  99,  s.  33,  for 
arrears  of  assessed  taxes,  it  is  not 
necessary  that  those  arrears  should 
have  been  demanded  by  the  col- 
lector in  person,  upon  the  house- 
holder in  person,  or  that  there 
should  have  been  a  direct  refusal 
of  payment  to  the  collector  in  per- 
son :  but  it  is  sufficient  if  a  de- 
mand have  in  fact  been  made  by 
the  collector  or  a  person  autho- 
rized by  him,  and  the  householder 
has  refused  payment,  whether  on 
the  ground  of  inability  or  for  any 
other  cauie.  Rex  v.  Ford  and 
otitn.  461 
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i.  Nor  is  it  necessary  that  the  col- 
lector should,  in  the  demand,  have 
specified  the  exact  sum.  Jbid, 

II.  Rights  and  Duties  of  Collectors 
vpon  taking  Distresses  for. 

d.  A  collector  of  taxes  may  distrain 
without  having  his  warrant  with 
him,  semhle.  Rex  v.  Clarke  and 
another,  671 

4.  A  collector  of  taxes  has  no  right 
to  take  a  constable  or  other  per- 
son with  him  into  the  house  of  a 
party  of  whom  he  is  about  to  de- 
mand the  payment  of  arrears  of 
taxes,  and  upon  whom  he  is  about 
to  levy  a  distress  for  such  arrears, 
if  necessary;  unless  lie  has  rea- 
sonable ground  for  apprehending 
that  an  assault  will  be  committed 
on  him,  or  that  the  distress  will  be 
resisted.  Ibid, 

5.  Where,  however,  A.j  2l  collector, 
unwarrantably,  but  without  any 
objection  being  made,  introduces 
^.,  a  constable,  into  the  house  of 
D.y  a  person  from  whom  he  de- 
mands taxes, — and  aflerwards,  rea- 
sonable ground  to  apprehend  vio- 
lence arising,  the  collector  intro- 
duces C,  another  constable,  upon 
whom  D.  commits  an  assault ;  it 
is  no  answer  to  an  indictment 
against  Z).,  for  the  assault  on  C 
in  the  execution  of  his  duty,  that 
the  collector  had  wrongfully  intro- 
duced B.  Ibid. 

6.  A.y  collector,  demands  taxes  due 
from  Z).,  the  owner  of  a  house, 
and  intimates  that  in  case  of  non- 
payment, he  shall  distrain :  upon 
which  2).  threatens  A,  with  per- 
sonal violence;  but  ultimately 
promises  to  send  the  amount  on  a 
certain  day.  This  promise  not 
being  performed,  A.  goes  again 
to  D.'s  house,  and  demands  the 
taxes  of  D,  D,  leaves  the  room 
in  which  A.  is,  and  fastens  the 
outer  door: — Held,  that  A.  was 
justified  in  unfastening  the  door 
and  introducing  constables:   and 


held,  that  upon  D.'s  returning  into 
the  room  auer  the  introduction  of 
the  constables,  accompanied  with 
a  number  of  men,  and  command- 
ing C,  one  of  the  constables,  whom 
he  knew  to  be  such,  to  leave  the 
house,  it  was  the  duty  of  C.  and 
the  other  constables  to  remain. 

lUd. 

ASSETS. 
See  Building  Act,  2. 

ASSIGNMENT. 
See  Stamp,  II. 

ASSUMPSIT. 

And  see  Account  Stated — Master 
AND  Seev ANT  •— Money  paid  — 
Trustee. 

I.    Implied  Promise  by  Vendor,  upon 
Abandonment  of  unwritten  Contract 
for  Sale  of  Lands, 

I,  Upon  the  abandonment  of  an  un- 
written contract  for  the  sale  of 
land,  entered  into  at  an  auction, 
for  defect  of  title,  the  deposit 
money  and  money  paid  by  the 
purchaser  to  the  auctioneer,  for 
the  purchaser's  moiety  of  the  auc- 
tion duty,  may  be  recovered. — 
Gosbell  v.  Archer.  485 

Z,  But  expenses  of  investigating  the 
title  cannot  be  recovered  without 
proof  of  a  written  contract  binding 
on  the  vendor.  Ibid, 

Nor  interest  upon  the  deposit.    Ibid. 

II.  Implied  Promise  to  indemnify  or 
contribute. 

See  Indemnity. 

III.  Implied  Promise  by  Banker  to  pay 

Check. 

See  Bills  and  Notes,  3»  4. 


ATTACHMENT. 

See  ABBITBAMBlfTy  V. 
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ATTORNEY. 
And  see  Evidence,  12 — Practice,  X. 

I.  Amendment  of  Notice  of  Applica- 
tion for  Admusion. 

1,  Where,  in  a  notice,  given  at  the 
commencement  of  Easter  term,  of 
the  intention  of  ^.  to  apply  to  be 
admitted  an  attornev  otK.  B.,  the 
name  of  another  mdividual  was 
inserted  by  mistake  in  lieu  of  the 
name  of  the  person  with  whom  A, 
had  served  his  articles, — the  Court, 
upon  an  application  in  Easter  term, 
allowed  the  notice  to  be  amended, 
in  order  that  A,  misht  be  admitted 
on  the  last  day  of  Trinity  term. 
In  the  matter  of  Clarke.  709 

II.  Negligence  of. 
See  New  Trial,  2. 

III.  Authority  of  Court  aoer. 

2,  When  deeds,  &c.  of  a  testator 
are  delivered  to  an  attorney,  in 
that  character,  by  an  executor  to 
whom  the  testator  devised  his  pro- 
perty in  trust  for  other  persons, 
the  attorney  cannot,  against  an 
application  by  the  executor  to  the 
Court  to  compel  him  to  return 
those  deeds,  excuse  himself  on 
the  ground  of  an  equitable  interest 
under  the  trusts  personally  vested 
in  him,  the  attorney.  In  the  mat- 
ter of  Walmesley,  Gent*,  one  SfC, 

543 

3,  Where  an  attorney  had  obtained 
from  an  aged  lady,  in  the  absence 
of  her  attorney,  her  signature  to  a 
paper,  whereby  she  agreed  to 
abandon  a  judgment  in  ejectment 
obtained  by  her  by  default  of  the 
tenant  in  possession,  and  to  allow 
the  question  of  the  title  to  be  fairly 
tried  as  between  her  and  the  at- 
torney's client,  landlord  of  the 
tenant  in  possession, — the  Court 
compelled  him  to  give  up  the  in- 
strument to  be  cancelled.  In  the 
matter  of  Oliver.  471 


IV.  Efect  of  Neglect   to  take  out 
Certificate  for  less  than  a  Year. 

4.  An  attorney  may  maintain  an  ac- 
tion for  business  done  at  a  time 
when  he  was  uncertificated,  pro- 
vided a  certificate  be  taken  out 
by  him  before  the  end  of  a  year 
afler  the  expiration  of  the  period 
to  which  the  preceding  certificate 
extended.  Bowler,  Gent.,  one  S^c. 
V.  Brown,  17 

V.  Effect  of  Neglect  to  take  out 
Certificate  for  more  than  a  Year, 

5.  A  person  who  has  been  regularly 
admitted  as  an  attorney,  but  who 
is  off  the  rolls  by  reason  of  his 
having  neglected  to  take  out  his 
certificate  for  one  whole  year,  is 
not  an  "  unqualified  person"  widiin 
the  meaning  of  sect.  11  of  32 
Geo,  2,  c.  46.  Jn  re  Ross  and 
Hodgson.  763 

6.  But  he  may  be  proceeded  against 
by  virtufe  of  the  general  jurisdic- 
tion of  the  Court  over  its  officers, 
if  he  takes  upon  himself  to  act  as 
an  attorney,  semhle.  IbUd, 

VI.  Who  an  unqualified  Person  uHhin 

22  Geo.  2,  c.  46,  #.11. 

7.  Whether  a  person  struck  off  the 
roll  for  misconduct  is  an  unquali- 
fied person  within  22  Geo,  2,  c.  46, 
s.  11,  qucere.  In  re  Ross  and 
Hodgson.  763 

And  see  ante,  5,  6. 

VII.  Striking  off  the  Roll, 

And  see  Ross  and  Hodgson,  in  re,  765, 

ante,  7. 

8.  A  superior  Court  is  bound,  upon 
summary  application  under  22  Geo, 
2,  c.  46,  s.  1 1 ,  to  order  an  attorney, 
who  is  shewn  to  have  allowed  an 
unqualified  person  to  practise  in 
his  name,  in  such  Court,  to  be 
struck  off  the  roll.  In  the  matter 
of  Palmer,  Gent.,  one  ^c,  529 

9.  But  that  Court  only  from  which 
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the  abused  process  issues,  can, 
upon  summary  application  under 
this  enactment,  order  the  attorney 
to  be  struck  off  the  roll.  Ibid, 

10.  Where,  upon  such  an  application 
under  this  statute,  the  Court  re- 
fers it  to  the  Master  to  say, 
whether  in  any  instance  the  un- 
qualified person  has,  with  the  per- 
mission of  the  attorney,  practised 
in  that  Court,  the  rule  can  be  made 
absolute  only  upon  its  appearing 
by  the  Master's  report  that  the 
case  is  within  the  statute;  not 
upon  the  ground  of  a  general  ju- 
risdiction of  the  Court  over  its 
officers.  Ibid, 

AWARD. 

See  Arbitrament. 

BAIL. 
I.  In  Civil  Cases. 
See  Practice,  2. 

II.  In  Criminal  Cases. 

The  Court  will  not  grant  a  rule  nisi 
to  remove  the  depositions  taken 
before  a  coroner,  and  to  bail  a 
party  charged  upon  the  coroner's 
mquest  with  manslaughter,  with- 
out an  affidavit  of  what  took  place 
before  the  coroner.  The  King  v. 
Miils.  6 

BAILMENT. 

See  Trover,  2. 
I.  Liabilitif  of  Bailee,  for  Negligence, 

1.  Upon  a  bailment  without  reward, 
in  order  that  an  act  may  be  done 
by  the  bailee  for  the  sole  benefit 
of  the  bailor,  such  bailee  (or  man- 
datary) is  liable  only  for  gross 
negligence. 

£,  What  shall  amount  to  gross  neg- 
ligence, in  such  a  case,  is  a  ques- 
tion for  the  jury. 

3,  An  admission  by  an  innkeeper 
that  he  led  money  entrusted  to 
him  for  the  purpose  of  taking  up 

VOL,  IV. 


a  bill,  in  his  cash-box  in  his  tap- 
room, where  it  was  lost,  together 
with  a  much  larger  sum  of  his 
own,  is  evidence  of  gross  negli- 
gence to  go  to  a  jury.  Doorman 
V.  Jenkins.  170 

II.  Plea  of  the  Statute  of  Limitations, 
in  Trover  by  Bailor  against  Bailee, 
how  supported. 

See  Limitations,  Statutes  op,  II. 

III.  Goods  on  Premises  of  Bailee  ^  where 

privileged  from  Distress, 

See  Distress,  III. 

BANKER. 

When  bound  to  give  Notice  of  Disho' 
nour  of  Check  paid  in  by  Customer. 

See  Bills  and  Notes,  8,  9,  10,  11. 

BANKRUPT. 

When  Depositions  conclusive  Evidence 
of  Trading,  SfC. 

See  Evidence,  8,  9. 

BARON  AND  FEME. 
See  Husband  and  Wife. 

BASTARDY. 

1 .  To  give  jurisdiction  to  magistrates 
to  make  ai\  order  of  afHliation  under 
18  Elix,  c.  3,  s.  2,  it  is  neces- 
sary that  it  should  be  for  the  relief 
of  a  parish  in  which  the  illegi- 
timate child  was  born,  and  to 
which  it  is  chargeable.  Rex  v. 
Wilson,  243 

2.  A  fraudulent  removal  of  an  un- 
married pregnant  woman,  settled 
in  A.,  to  an  extra-parochial  place, 
by  the  putative  father,  does  not 
make  a  birth  in  the  extra-paro- 
chial place  to  be,  in  contemplation 
of  law,  a  birth  in  A.,  so  as  to  en- 
title that  parish  to  relief  under  18 
EUz.  c.  3,  8.  2.  lUd. 
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3.  Nor,  where  the  removal  is  to 
another  parish.  Ibid, 

4.  An  order  of  affiliation,  in  which 
the  birth  of  an  illegitimate  child  is 
alleged  to  have  taken  place  in  A., 
and  which  is  confirmed  by  an  or- 
der of  sessions,  subject  to  a  case  in 
which  the  birth  is  stated  to  have 
occurred  in  B.,  to  which  the  pu- 
tative father  had  fraudulently  re- 
moved the  mother,  who  was  set- 
tled in  A., — is  bad,  on  the  ground 
(inter  alia)  that  it  contains  a  recital 
of  9.  false  fact.  Ibid, 

BENEFICE. 

See  Dilapidations, 

BILL  OF  PARTICULARS. 
See  Debtor  and  Creditor. 

BILLS  AND  NOTES. 
And ue\JsvB.Y,  II. 

I.  Transfer  of  Property  in, 

1.  A  promissory  note,  payable  to 
5.,  she  being  the  wife  of  y^.,  may 
be  indorsed  by  A,  alone.  Mason 
V.  Morgan,  4(3 

2.  In  assumpsit  for  money  had  and 
received,  where  it  is  shewn  that 
the  defendant  admitted  that  he 
had  received  a  bill,  drawn  on  a 
third  party,  to  which  the  plaintiff 
was  entitled,  and  that  he  had  paid 
it  into  his  bankers  on  his  own  ac- 
count, the  bankers'  clerk  cannot 
be  called  to  prove  that  tlie  de- 
fendant received  benefit  from  a 
bill  of  a  similar  description,  the 
bill  itself  not  being  produced,  nor 
its  absence  accounted  for.  Aikins 
V.  Owen.  123 

3.  When  a  customer  pays  to  his 
bankers  a  check  drawn  upon  them 
by  another  customer,  he  must,  in 
order  to  make  them  liable  at  all 
eventSf  demand  payment,  or  request 
that  the  amount  may  be  placed  to 


his  credit,     Boyd  v.  Emmersom  and 
others,  ^^ 

4.  An  assent  on  the  part  of  the 
banker  to  such  a  demand  or  re- 
quest, would  raise  an  implied 
promise  to  pay  or  give  credit  for 
the  amount.  Ibid, 

II.  What  a  Payment  of, 

5.  Credit  given  to  the  holder  of  a 
bill,  by  the  party  ultimately  liable, 
is  tantamount  to  payment.  Atkins 
V.  Owen,  123 

6.  Secus,  as  to  credit  given  by  a 
party  not  ultimately  liable,  as 
where  the  credit  was  given  by  the 
banker  of  the  holder,  such  banker 
not  being  a  party  to  the  bill.   Ibid. 

III.  Proof  of  Consideration^  when  rt- 
quired  in  the  first  instance. 

See  Pleading,  22. 

IV.  Notice  of  Dishonour, 

7.  Held,  that  notice  of  dishonour  of 
a  bill  of  exchange,  it  sufficient,  if 
given  by  any  person  who  is  a  party 
to  the  bill ;  and  that  it  need  not 
proceed  either  immediately  or  de- 
rivatively from  the  holder.  Chap- 
man v.  Keene.  607 

8.  When  a  customer  pays  into  his 
bankers,  in  the  ordinary  way,  a 
check  drawn  upon  them  by  ano- 
ther of  their  customers,  the  bankers 
are  entitled  to  the*  same  time  for 
ascertaining  whether  the  check 
will  be  paid,  and  giving  notice  of 
dishonour  (in  case  it  be  resolved  by 
them  not  to  pay  the  check),  as  in 
the  case  where  the  check  is  drawn 
upon  other  bankers.  Boyd  v. 
Emmerson  and  others,  99 

9.  Therefore  in  such  a  case,  no  pro- 
mise to  pay  the  check,  on  the  part 
of  the  bankers,  will  be  implied 
from  the  absence  of  earlier  no- 
tice. Ibid, 

10.  A,  and  B.  are  respectively  cus- 
tomers of  C.  a  banker.     A,  goes 


INDEX. 


907 


to  C.*s  bank  at  a  quarter  before 
one  on  Monday,  and  gives  C.'s 
managing  clerk  directions  as  to 
the  payment  of  a  bill,  and,  whilst 
the  clerk  is  making  a  memorandum 
of  those  directions,  lays  on  the 
counter  a  check  drawn  by  J^.  on 
C,  and  says,  '*  place  this  to  my 
account,"  or  "credit."  No  inti- 
mation as  to  whether  the  check 
would  or  would  not  be  paid  was 
given  by  the  clerk.  The  clerk 
did  not  debit  B,  with  the  amount, 
or  place  it  to  A*s  credit,  or  cancel 
the  check.  B.  having  overdrawn 
his  account,  inquiries  were  made 
on  Tuesday,  the  result  of  which 
was,  that  C.  resolved  not  to  pay 
the  check.  The  check,  with  no- 
tice of  dishonour,  was  sent  to  j4, 
at  his  residence,  by  seven  o'clock 
p.  m.  on  Tuesday  :  Held^  sufficient 
notice  of  dishonour.  Ibid, 

11.  Semblct  that  as  the  post  did  not 
leave  the  town  in  which  the  bank 
was  situate  until  seven  o'clock, 
p.  m.,  a  notice  of  dishonour  re- 
ceived by  A,  at  his  residence  at 
a  few  miles  distance,  at  seven 
o'clock,  was  earlier  than  necessary. 

Ibid, 

V,  IVhen  original  Rights  of  Parties, 
suspended  or  destroyed  by  Bill  or  Note, 

12.  Where  a  bill  of  exchange  drawn 
and  accepted  for  value,  is  altered 
by  the  drawer  and  thereby  be- 
comes void,  the  drawer  may  after 
the  day  of  payment  has  passed, 
in  case  of  dishonour,  sue  the  ac- 
ceptor upon  the  original  consi- 
deration.     Atkinson  v.   Hawdon, 

409 

13.  A  promissory  note  given  by  the 
tenant  to  his  landlord  for  rent, 
does  not  of  itself  suspend  the  right 
of  distress  until  the  note  is  due. 
Davis  V.  Gyde,  462 

BRIBERY. 
I.  LiabtUty  of  Party  bribing. 
1.  The  penalty  imposed  by  the  Bri- 


bery Act  (2  Geo,  2,  c.  24,  s.  7,) 
upon  persons  who  by  any  gift  or 
reward,  8r.c,  corrupt  any  person  to 
give  his  vote,  or  to  forbear  to  give 
his  vote,  at  an  election  for  mem- 
bers of^  parliament,  may  be  reco- 
vered from  a  man  who  makes  a 
corrupt  agreement  with  a  voter  to 
give  his  vote  to  a  particular  can- 
didate, and  gives  money  to  the 
voter  in  per^rmance  of  his  part 
of  the  agreement,  although  in  fact 
the  voter  gives  his  vote  to  the 
opposite  candidate.  HensUm  v. 
Fawcett,  585 

2.  So,  even  though  the  voter,  at  the 
time  of  making  the  corrupt  agree- 
ment, actually  intended  not  to  per- 
form it,  but  to  vote  for  the  oppo- 
site candidate.  Ibid, 

II.  Liability  of  Party  bribed, 

3.  A  voter  who  agrees  or  contracts^ 
for  any  money  or  other  reward,  to 
give  or  forbear  to  give  his  vote  at 
an  election,  is  liable  to  the  pe- 
nalties of  2  Geo.  2,  c,  24,  s.  7, 
though  he  never  intended  to  per- 
form the  corrupt  agreement,  ibid, 

BRIDGE. 

What  a  County  Bridge, 

1 .  Though  there  cannot  be  a  bridge 
which  the  county  is  bound  to  re- 
pair, where  there  is  no  cursus 
aqucBf  yet  it  is  a  question  of  fact 
in  each  case,  whether  an  arch 
thrown  over  a  cursus  aquce^  is  such 
a  bridge  or  not ;  semble.  Rex  v. 
Inhabitants  of  JVhitney,  594 

2.  The  fact  of  the  arch  or  bridge 
having  no  parapets^  does  not  of 
itself  prevent  its  being  a  county 
bridge.  Ibid, 

BOROUGHS. 
Exemption  from  County  Rate^ 

See  JusTicxs,  1. 
3  N  2 
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BUILDING  ACT. 

Expenses  of  building  Party-wall. 

1.  An  administrator,  who,  as  such, 
receives  the  improved  rents  of  a 
house  in  the  metropolis,  from  the 
tenant  in  possession,  is  liahle,  un- 
der s.  41  of  the  Building  Act  (14 
Geo.  3,  c.  78,)  to  be  sued  for  the 
moiety  or  other  proportional  part 
of  the  expense  of  building  a  party- 
wall,  erected  by  the  owner  of  the 
adjoining  house  in  pursuance  of 
the  act.     Thacker  v.  JVilson.    658 

2.  Semble,  that  these  expenses  are  in 
the  nature  of  a  lien  upon  the  im- 
proved rent,  and  that  therefore  to 
the  extent  of  such  moiety  or  other 
proportional  part,  the  rent  is  not 
assets  in  the  hands  of  the  admi- 
nistrator. Ibid. 

BUTCHER. 
See  Distress,  III. 

CEPI  CORPUS. 

Effect  of  Return  of. 
See  Evidence,  5. 

CALENDAR  OF  PRISONERS 
SIGNED  BY  JUDGE. 

Effect  of  Service  of  upon  Sheriff. 
See  Sheriff,  1,  2,  6,  7. 

CANAL  COMPANY. 

I.  fVhat  a  sufficient  Refusal  to  per- 
form a  Duty,  to  warrant  the  issuing 
of  a  Mandamus. 

See  Mandamus. 

II.  By  wliat    Words  exempted  from 

Poor-rate. 

Sec  Poor-rate,  5. 

III.  What  words  sufficient  to  import 
into  subsequent  Act,  exemption  from 
Poor -rates  given  by  former  Act. 

See  Poor-rate,  G. 


CARRIER. 

Effect  of  Part-deUvery  of  Goods  hy. 
See  Stoppage  in  Transitu. 

CERTIFICATE,  ATTORNEY'S. 

Neglect  to  obtain,  Consequence  of. 
See  Attoenet,  IV.  V. 

CERTIFICATE  OF  JUDGE. 

To  deprive  Plaintiff  of  Costs, 
See  Costs,  1, 

CHALLENGE. 

iSee  Criminal  Information. 

CHECK. 

See  Bills  and  Notes,  3,  4,  8,  9, 10, 

CLERK. 

See  Parish  Clerk — Witness,  L 

COAL  MINE. 

Where  ratable. 
See  Poor-rate,  4. 

COGNOVIT. 

Effect  of  Offer  of 
See  Account  Stated. 

COLLECTOR. 
See  Assessed  Taxes,  I.  II. 

COMPENSATION. 
See  Railway  Act. 

COMPUTATION  OF  DAYS. 

See  Justices,  8,  9. 

CONDITION  PRECEDENT. 
See  Deed,  3. 
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CONSIDERATION  FOR  NOTE. 

Proof  of  ^  by  Plaintiff,  in  first  instance. 
See  Pleading,  22. 


CONSOLIDATION  RULE. 

Effect  of  as  against  Plaintiff, 
See  Insurance,  II. 

CONSTABLE. 

See  Assessed  Taxes,  4,  5,  6. 

CONTRACT  FOR  SALE  OF 
LAND. 

I.  fVhat  the  intended  Purchaser  may 
recover  upofi  failure  of  Title,  where 
valid  Contract  in  writing, 

n.  Where  no  valid  Contract  in  writ' 

ing. 

See  Assumpsit,  I. 

CONTRIBUTION. 

Identity  of  with  Indemnity, 
See  Indemnity,  3,  4. 

COPYRIGHT. 

How  acquired, 

1 .  No  copyright  vests  in  the  engraver 
of  any  print,  under  17  Geo,  3,  c. 
37,  unless  the  date  of  the  first 
publication  thereof  be  engraved 
thereon.     Brookes  v.  Cock,       652 

2.  In  Case  for  pirating  such  print,  it 
is  therefore  a  good  plea  in  bar — 
that  the  plaintiff  has  not  the  sole 
right  of  printing,  &c.,  by  reason 
that  no  date  is  engraved  on  the 
print.  Ibid, 

CORONER. 

Depositions, 

The  Court  will  not  grant  a  rule  nisi 
to  remove  the  depositions  taken 
before  a  coroner,  and  to  bail  a 
party  charged,  upon  the  coroner's 


inquest,  with  manslaughter,  with- 
out an  affidavit  of  what  took  place 
before  the  coroner.     Rex  v.  Mills, 

6 

COSTS. 

I.  Plaintiff's  Costs. 

(a)  fVhere  Judge  may  certify  to  deprive 
Plaintiff  of  Costs, 

1.  Where  in  trespass  against  A,  and 
B,,  A,  pleads  the  general  issue, 
which  is  found  for  him,  and  B. 
suffers  judgment  by  default,  upon 
which  one  farthing  damages  are 
assessed,  it  is  competent  to  the 
judge  to  certify  under  43  Eliz,  c. 
6,  to  deprive  the  plaintiff  of  his 
costs.  Harris  v.  Duncan  and 
others,  63 

II.  Defendant's  Costs, 
(a)  In  Actions  by  ExeciUors, 

2.  Upon  a  declaration  containing  an 
account  stated  with  the  plaintiffs 
as  executors,  though  it  also  con- 
tains counts  on  promises  to  the 
testator,  the  defendant  is,  in  case 
of  a  nonsuit,  entitled  to  costs  as  of 
course,     Spence  v.  Albert,         385 

3.  The  discretion  as  to  costs  in  ac- 
tions by  executors,  given  to  the 
Court  or  a  judge  of  any  of  the  su- 
perior Courts,  by  3  &  4  fFUl,  4, 
c.  42,  s,  31,  extends  only  to  cases 
in  which  executors  were,  before 
that  enactment,  exempted  from  the 
payment  of  costs.  Ibid, 

(b)  Costs,  when  grantable  under  43 
Geo,  3,  c.  46,  s.  3. 

4.  A  defendant  applying  for  costs  un- 
der 43  Geo,  3,  c.  46,  must  shew  a 
primd  facie  case  of  absence  of  rea- 
sonable and  probable  cause  for  ar- 
resting for  the  amount  sworn  to. 
Nicholas  v.  Hayter,  882 

5.  A  great  disproportion  between  the 
sum  recovered  and  the  amount 
sworn  to,  is  a  sufficient  primd  fade 
case.  Ibid. 

6.  And  it  is  no  answer  for  the  phiii- 
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tiff  to  allege,  that  but  for  the  death 
of  one  material  witness,  and  the 
absence  of  another,  he  could  have 
proved  a  debt  to  the  full  amount. 

Ibid. 

7.  A  party  who  has  a  just  demand 
against  another,  has  not  reasonable 
and  probable  cause  to  arrest  him, 
aniess  be  has  legal  evidence  to  sup- 
port his  demand.  Ihid, 

8.  Where  a  plaintiff  recovers  a  sura 
less  thaa  the  amount  for  which  he 
arrested  and  held  the  defendant  to 
bail,  and  it  appears  that  his  only 
probable  cause  of  action  was  not 
bailable,  (being  for  unliquidated  da- 
mages), the  defendant  is  entitled  to 
costs,  under  43  Geo,  3,  c.  46,  s.  3. 
Beare  v.  Pinkus,  846 

(c)  fVhere  not  grantahle, 

9.  Where  a  defendant,  arrested  for 
25/.,  pleads  that  the  plaintiff  is  en- 
titled only  to  11/.,  which  he  pays 
into  Court,  under  the  rules  of  E.'r. 
1834,  Reg.  17,  and  the  plaintiff 
accepts  that  sum,  the  defendant 
cannot  have  costs  under  43  Geo.  3, 
c.  46.     Brookes  v.  Rtgby,  3 

10.  The  Court  has  no  power  un- 
der 43  Geo.  3,  c.  46,  to  award 
costs  to  the  defendant,  except  in 
cases  where  the  plaintiff  has  reco- 
vered, by  judgment  only,  a  less 
amount  than  the  sum  for  which  he 
bad  arrested  the  defendant.  Holder 
V.  Raith.  46G 

11.  Therefore,  they  have  no  jurisdic- 
tion under  this  statute,  in  cases 
in  which  the  recovery  has  been 
by  an  award,  upon  a  reference  be- 
fore issue  joined.  Ihid, 

12.  So,  although  in  the  order  of  refe- 
rence it  is  expressly  agreed  that  the 
costs  of  the  action,  of  the  reference, 
and  of  the  award,  shall  abide  the 
event  of  the  suit,  in  like  manner  as 
upon  a  verdict.  Itfid, 

13.  Dubitaturf  whether,  if  in  such  a 
case  the  parties  consented  that  judg- 
ment should  be  entered  up  for  the 
lum  awarded,  with  a  view  to  re- 


Berve  the  jurisdiction  of  tbe  Court 
under  the  statute,  the  Court  would 
accept  the  power.  Ilfid. 

III.  Costs  of  particular  Issues. 

14.  Whether  (under  Reg.  H.  2  IF.  4, 
s.  74,  or  H.  4  IV.  4,  Reg.  1 , 7,)  par- 
ticular  costs  incurred  in  relation  to 
the  trial  of  the  cause,  are  referable 
to  one  issue  or  another,  is  a  ques- 
tion of  fact  for  the  decision  of  the 
Master  alone.  Doe  d.  Smith  and 
Payne  v.  Wel>ber.  381 

15.  The  Couit  ought  not  to  be  called 
upon  to  inquire  into  the  correctness 
of  the  Master's  decision  upon  such 
question.  Ibid, 

16.  Where,  in  ejectment  upon  the  se- 
veral demises  of  A,  and  B.,  the  de- 
fendant being  ignorant  of  the  title 
of  ^.,  goes  to  trial  prepared  with 
evidence  in  answer  to  the  title  of 
B.  only,  and  the  plaintiff's  counsel 
disclaims  the  title  of  B,,  (the  issue 
in  respect  of  whose  demise  is 
therefore  found  for  the  defendant,) 
and  obtains  a  verdict  under  tbe  de- 
mise from  A.,  the  Master  is  justi- 
fied in  allowing  the  defendant  the 
costs  of  the  evidence  so  prepared, 
although,  at  the  trial,  the  witnesses 
were  examined  by  the  defendant's 
counsel,  and  their  evidence  oflered 
as  against  the  title  of  /J.,  but  re- 
jected as  inapplicable,  and  although 
the  defendant  afterwards  moved  for 
a  new  trial,  on  the  ground  of  the 
rejection  of  the  evidence,  and  the 
Court  refused  the  rule  on  the 
ground  of  inapplicability.  Ibtd. 

17.  In  a  count  in  a  declaration  for 
a  lihel,  various  parts  of  one  conti- 
nuous article,  in  which  the  ))laintiff 
is  not  mentioned  by  name,  are  ap- 
plied to  him  by  innuendoes.  Under 
the  general  issue  pleaded,  the  jury 
negatived  the  greater  part  of  the 
innuendoes.  The  plaintiff  is  enti- 
tled to  costs  in  respect  of  that  part 
only  of  the  libel  which  is  found  to 
apply  to  him.  Prudhomme  v.  Fraser, 

513 
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IV.  Who  may  award  Costs, 

And  sec  Arbitrament,  1,  2 — Ses- 
sions, 111. 

18.  A  judge  at  chambers  has  power 
to  give  costs  upon  a  summons; 
but  this  power  will  only  be  exer- 
cised in  extreme  cases.  In  the 
matter  of  arbitration  between  Bridge 
and  Wright.  5 

COUNTY  BRIDGE. 
See  Bridge. 

COUNTY  COURT. 

I.  Pleading  two  Pleas  to  Action  in. 
See  Pleading,  VIII. 

II.  Plea  to  Action  in  Superior  Court, 
that  Matter  cognizable  in  County 
Court, 

See  Pleading,  III. 

COUNTY  PALATINE. 

Court  of  Common  Pleas  at  Lancaster. 

See  Practice. 

COUNTY  RATE. 
Where  leviable.     See  Justices,  1. 

COURT  OF  QUARTER  SES- 
SIONS. 

See  Sessions. 

COURT  OF  REQUESTS. 
See  Practice,  V. 

COVENANT. 

And  see  Pleading,  1,  2,  14. 

1.  The  converting  of  a  demised  house 
into  a  lunatic  asylum,  is  not  a  breach 
of  a  covenant  not  to  *'  use  or  exer- 
cise any  trade  or  business  of  butcher, 
baker,  slaughterman,  raelter  of  tal- 
low, tallow-chandler,  tobacco-pipe 
maker,  soap-boiler,  or  any  other 
offensive  trade,**  Doed,  Wetherell  v. 
Bird.  285 


2.  In  such  a  covenant,  the  words 
**  trades'*  and  *'  businesses*^  must  be 
taken  to  be  used  in  difl'erent  senses, 
and  the  former  must  be  confined 
to  businesses  conducted  by  buying 
and  selling.  Ibid. 


CRIMINAL  INFORMATION. 

I.  What  sufficient  Ground  for. 

Upon  a  motion  for  a  criminal  infor- 
mation against  A,  for  challenging 
jB.  ;  an  affidavit  stating  that  in  a  cor- 
respondence between  them,  A.  in- 
timated an  intention,  after  the  set- 
tlement of  accounts  between  himself 
and  B.,  to  require  an  apology  for  of- 
fensive expressions  contained  in  a 
letter  received  by  him  from  B.,  or 
"  such  satisfaction  as  U  usual  on 
such  occasions  between  gentlemen," 
and  that  afterwards  C,  a  relation  of 
A,,  came  to  B.  with  a  letter  of  B.*s 
in  his  hand, — settled  the  account  by 
paying  the  balance  due  from  A,  to 
B,y — and  after  saying  that  he  came 
in  consequence  of  the  letter  in  his 
hand,  delivered  a  hostile  message 
as  from  A,, — was  held  insufficient 
to  connect  A,  with  the  challenge ; 
and  therefore  the  Court  refused  the 
rule.  But  the  Court  granted  a  rule 
nisi  against  C.  The  King  v.  Young- 
husband.  850 

II.   When  grantable   against  Magis' 

trates. 

See  Justices,  6. 

CUSTOM. 
And  see  Penal  Action. 

When  valid. 

A  custom  in  the  city  of  London,  that 
a  freeman  of  the  city  shall  not  set 
on  work,  in  the  manual  occupation 
of  a  butcher,  a  person  who  is  a  fo- 
reigner to  the  liberties  of  the  city, 
is  good.     Shaw  ▼.  Poynter.        29€f 
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DAMAGES,  UNLIQUIDATED. 

I.  Arrest  for. 
See  Costs,  8. 

II.  Plea  of  Tender  to  Action  for. 
See  Tkxder. 

DEBT. 

See  Master  and  Servant. — Plead- 
.   ING,  Civil,  VII.  (a)  (b). 

DEBTOR  AND  CREDITOR. 

And  see  Insolvent  Debtor — 
Practice,  Civil,  1. 

Appropriation  of  Payments, 

1 .  The  vendor  of  spirits  in  small  quan- 
tities, for  the  price  of  which  he  is 
disabled  from  recovering  by  24  Geo, 
2,  c.  40,  s.  12,  who  has  another 
demand  against  the  vendee,  may 
apply  a  payment  made  to  him  by 
his  debtor  to  the  price  of  the  spirits, 
unless  at  the  time  of  payment  the 
debtor  direct  a  different  appropria- 
tion of  it.     Philpot  V.  Jones,       14 

2.  In  the  absence  of  such  contempo- 
raneous directions  by  the  debtor, 
the  creditor  may  so  apply  the  pay- 
ment at  any  time  afterwards.     Ibid. 

3.  And  a  jury  may,  upon  tlie  trial  of 
an  action  brought  by  such  creditor 
against  the  debtor,  find  that  such 
appropriation  has  been  made,  al- 
though in  the  particulars  of  demand 
the  plaintiff  has  stated  that  the  ac- 
tion was  brought  to  recover  the 
amount  of  his  bill,  being  the  whole 
of  his  original  demand  including 
the  charges  for  spirits.  Ibid, 

DEED. 

I.   What  a  Part  of, 

1.  Semble,  that  words  at  the  end  of 
a  deed,  following  the  "  In  cujus  rei 
testimonium,"  &:c.  form  no  part  of 
the  deed.     Pearce  v.  M or  rice,     48 

II.  Construction  of, 

2,  Quarc,  whether  a  power  to  enter 


upon  copyhold  lands,  is  necessarily  to 
be  implied  from  a  power  to  sell  and 
dispose  of  such  lands  in  case  of  non- 
payment of  money  advanced  by 
way  of  mortgage,  ff^atson  v.  TFal- 
thorn,  537 

3.  Where,  by  a  mortgage  deed,  A,  co- 
venants to  surrender  copyhold  land 
to  fi.,  upon  trust,  in  case  of  default 
in  payment  of  money  lent  by  C,  to 
A,,  to  sell  and  dispose  of  the  pre- 
mises when  C.  shall  think  proper,  a 
request  by  C.  is  a  condition  prece- 
dent to  the  power  of  B,  to  sell. 

IM, 
III.  Possession  of 

See  Attorney,  2. 

DEFAMATION. 

I.    Imputation  of  Felony, 

J .  Semble,  that  the  words  "  You  have 
robbed  me  of  one  shilling  tan  mo- 
ney," are  not  actionable,  as  the 
Court  cannot  take  notice  that  "  tan 
money"  may  be  the  subject  of  rob- 
bery.     Day  V.  Robinson  (in  error), 

488 

2.  The  import  of  the  term  "  tan  mo- 
ney," cannot  be  supplied  by  an 
innuendo  unsupported  by  a  corre- 
sponding inducement.  Ibid. 

II.   In  Party's  Profession, 

3.  In  an  action  on  the  case  for  defa- 
mation, for  words  charging  a  phy- 
sician with  adultery,  it  is  not  suffi- 
cient (unless  special  damage  be 
alleged,)  to  state  that  the  miscon- 
duct  was  imputed  to  the  plaintiff 
in  his  profession,      Ayre  v.  Cracen. 

220 

4.  The  declaration  ought  also  to  set 
forth  in  what  manner  such  mis- 
conduct was  connected,  by  the 
speaker,  with  that  profession.  Ibid, 

5.  Therefore,  where  the  declaration 
alleged  that  words  containing  such 
an  imputation,  were  spoken  of  and 
concerning  the  plaintiff  carrying  on 
the  profession  of  a  physician,  and 


of  and  concerning  him  m  Hi  pro- 
/eition,  vritbout  more,  judgment ' 
was  arrested.  Ibid. 

6.  Whether  nords  imputing  to  a  phy- 
■ician  that  he  had  taken  advantage 
of  the  opportunities  afforded  him 
h]'  his  pTofession,  to  commit  acts  of 
aaultery,  would  be  actionable  with- 
out special  damage,  quare.       Ibid. 

III.  Enlirt  Damagts,  upon  bad  and 
good  Cuanti. 

7.  No  valid  judgment  can  be  given 
upon  an  assesjineDt  of  entire  da- 
mages upon  several  counts  in  slan- 
der, one  of  which  counts  discloses 
no  cause  of  action.  Day  v,  Robin- 
ion,  (in  error.)  488 

8.  And  where  ajudgment  had  in  Het 
been  given  for  the  plaintiff,  to  reco- 
ver damages  so  assessed,  a  venire 
de  novo  was  awarded.  Ibid. 

DEMURRER,  SPECIAL. 
See  P1.EADING,  8, 35. 

DEVISE. 
Conilraction  of. 

1 .  A.  devises  a  house,  &c.  "  to  B.  bis 
beirs  and  assigns  for  ever,  with  the 
intention  that  he  may  enjoy  the 
same  during  hit  life,  and  by  his  leiU 
dispose  of  the  same  as  he  thinks 
proper  :" — 6.  takes  an  estate  ia  fee, 
and  not  an  estate  for  life  with  a 
testamentary  power  of  appointment. 
Doe  d.  Herbert  t.  Lewii  and  Tho- 
mat.  696 

2.  Devise  to  A.  for  life,  remainder  to 
B.  in  tail-maie.  During  A.'i  life 
B.  dies  leaving  a  daughter  C,  who 
also  during  the  life  of  A.  dies  leav- 
ing a  son  I).;    ^.  dies:  D.  cannot 

■  take.     Doc  d.  Parker  v,  Gregory. 
308 

3.  Devise  to  A.,  B.,  C,  and  D.,  suc- 
cessively in  strict  settlement,  proviso 
that  if  the  title  of  Earl  of  ^.  shall 
come  to  A.,  B.,  C,  orD.,  (devisees 
for  life)  or  their  sons,  within  the 


E  X.  913 

r'od  of  the  lives  of  the  wA  A., 
.  C,  or  D.,  ox  within  the  term  of 
twenty-one  years  after  the  decease 
of  the  survivor  of  them,  then  and 
in  such  case  as  and  when  the  title 
of  the  said  Earl  of  S.  shall  come 
anil  fall  into  possession  to  bim  or 
them,  the  estate  which  he  or  they 
shall  then  be  entitled  unto  in  all 
and  every  the  manors  hereinbefore 
devised,  shall  cease  and  determine 
and  become  void,  and  tbe  same 
manors  shall  immediately  ibere- 
upon  go  to  the  person  or  persons 
who,  under  the  limitations  afore- 
said, shall  then  be  next  in  remain- 
der expectant  on  the  decease  and 
failure  of  issue  male  of  tbe  persou 
to  whom  the  title  shall  so  descend 
or  come,  in  tbe  same  manner  as 
such  person  or  persons  so  in  re- 
mainder as  aforesaid  would  take 
the  same  by  virtue  of  the  devise,  in 
case  he  or  they  to  whom  tbe  title 
shall  come  and  fall  in  possession  as 
aforesaid,  was  or  were  actually  dead 
mlhout  ittue.  Held,  that  although 
the  words  from  "  time  to  time  " 
are  not  inserted,  yet  the  proviso  i^- 
tacfaed  to  each  of  the  estates  cre- 
ated by  the  will,  ns  they  should 
successively  vest  in  possession.  Doe 
A.  Lumlcy  v.  Earl  of  Scarborough. 
724 

4.  Tbe  effect  of  this  proviso,  in  tbe 
event  of  the  title  descending  on  a 
tenant  for  life,  is  not  to  let  in  the 
son  of  sucb  tenant,  but  to  carry  the 
estate  over  to  the  next  branch  of 
the  family.  Ibid. 

5.  The  will  in  which  the  above  pro- 
viso was  inserted,  contained  a  de- 
vise to  A.  for  life,  remainder  to 
trustees  during  his  life  to  preserve 
contingent  remainders,  remainder 
to  F.  tbe  son  of  A.  in  tail,  remain* 
ders  over.  A.  and  F.  suffered  a 
recovery.  The  title  of  Earl  of  S. 
descends  upon  A. :  Held,  that  tbe 
uses  to  arise  under  this  proviso  are 
not  barred  by  this  recovery.      Ibid. 

6.  Sanbie,  that  the  remainders- over 
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•ubftequent  to  tbe  estate-tail  limited 
to  F;  are  barred.  Ibid, 

DILAPIDATIONS. 

What  shall  amount  (o. 

Under  an  inclosure  act,  lands  are 
fenced  in  and  allotted  to  tbe  vicar 
and  bis  successors,  in  lieu  of  titbes. 
The  vicar  dies,  leaving  the  fences 
out  of  repair:  Held,  that  bis  exe- 
cutors ai*e  liable  to  be  sued  by  tbe 
succeeding  vicar^  for  dilapidations. 
Bird  V.  Jiclph.  878 

DISCONTINUANCE. 

In  Pleading, 

The  statute  of  32  H.  8,  c.  30,  pro- 
viding that  a  discontinuance  shall 
be  cured  by  verdict,  applies  only  to 
Courts  of  Record .  C/iitti/  v.  Dendy^ 
(in  error).  842 

DISHONOUR,  NOTICE  OF. 

Sn  Bills  and  Note9)  IV. — Evi- 
dence, 2 1  • 

DISTRESS. 

I.  For  Assessed  Taxes ^  when  authorized, 

and  by  whom  to  be  made. 

See  Assessed  Taxes,  1,  2,  3. 

II.  Right  to  distrain,  when  suspended, 

1.  A  promissory  note  given  by  the 
tenant  to  his  landlord  for  rent,  does 
not  of  itself  suspend  the  right  of 
distress  until  the  note  is  due.  Da- 
vis V.  Gyde,  462 

2.  Qucere,  whether  to  an  avowry  for 
rent,  an  agreement  to  take  a  pro- 
missory note  as  accord  and  satisfac- 
tion could  be  pleaded  in  bar  ?     Ibid, 

3.  Or  an  agreement  to  suspend  the 
right  of  distress  until  a  note,  taken 
for  the  rent,  should  become  due  ? 

Ibid, 

III.  Privilege  from  Distress, 

And  see  Adverse  Possession. — 
Estoppel,  1. 

4.  All  goods  sent  to  a  tradesman  for 


tbe  purpose  of  being  wrought  upon 
in  tbe  way  of  his  trade,  are^  during 
tbe  time  that  they  remain  in  bis 
custody,  protected  from  distress. 
Brotpn  V.  Skevil,  277 

5.  As  the  carcase  of  a  beast  in  the 
custody  of  a  butcher,  sent  to  him 
for  the  purpose  of  being  slaughtered 
for  tbe  sender.  Ibid. 

6.  So,  although  tbe  sender  be  also  a 
butcher.  Ibid, 

DRUNKENNESS. 
See  Parish  Clerk. 

EASEMENT. 
See  Ancient  LiOBTt. 

EJECTMENT,  ACTION  OF. 

I.  Operation  of  Rule  of  H.  T.  1834, 

upon. 

See  Practice,  17, 18. 

II.  Demand  of  Possession. 

1.  A,t  lessor  at  will, — B,,  lessee  at 
will, — C,  under-lessee  at  will.  A 
demand  of  the  possession  made  upon 
the  premises,  from  the  wife  of  C, 
is  sufficient  to  entitle  A,  to  maiu- 
tain  ejectment.  Roe  d.  Blmr  ▼. 
Street  and  Fairbank,  42 

2.  Whether  a  demand  made  off  the 
premises,  from  the  wife  of  C, 
would  be  sufficient,  qucere.        Ibid. 

3.  A  party  who  defends  in  ejectment, 
as  landlord  as  to  Whiteacre,  and  as 
tenant  for  Black  acre,  cannot  take 
advantage  of  a  defect  in  the  service 
of  a  demand  of  possession  made 
upon  the  tenant  of  Blackacre,  for 
the  purpose  of  determining  an  estate 
at  will.  Ibid, 

III.  Service  of  Declaration. 
See  Practice,  1 6. 

IV.    Who  may  defend. 

And  see  Adverse  Possession-— 
Estoppel,  1. 

4.  A  person  who  obtains  possession 
by  frauds  cannot  dispute  the  title  of 
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lliote  from  whom  be  obtained  such 
possession,  until  he  has  restored  the 
possession  so  obtained.  Doe  d. 
Johnson  v.  Baytrup.  837 

5»  Where  a  verdict  has  been  obtained 
in  ejectment  against  A*  and  B.,  who 
defended  for  different  parts  of  the 
premises  in  the  declaration,  the 
Court,  after  setting  aside  the  ver- 
dict as  to  A,^  refused  to  amend  the 
postea,  by  confining  the  verdict  as 
against  B.,  to  those  premises  for 
which  B,  specifically  defended.  Roe 
d.  Bldr  V.  Street  and  Fairbank.    43 

ELECTIONS. 
Set  Bribery. — Habeas  Corpus. 

ENGRAVINGS. 

See  Copyright. 

ENTRY,  RIGHT  OF. 

I.  Where   to    he  implied   from  other 
Powers  of  Deed. 

See  Deed,  2. 

II.  Where  barred. 
See  Adverse  Possession. 

ERROR. 

AUofwance  of  Interest  on  Sum  recovered, 
where  Error  brought. 

The  Court  of  Exchequer  Chamber 
cannot,  under4  ff'UL  4,  c.  42,  s.  30, 
allow  interest  upon  the  damages 
recovered  in  a  personal  action  in 
which  error  is  brought,  except  when 
the  writ  of  error  is  tested  subse- 
quently to  the  day  on  which  the  act 
received  the  royal  assent.  Burn  and 
another  v.  Carvalho  and  others,  (in 
error).  893. 

ESCAPE. 

Action  for,  against  the  Sheriff, 

See  Evidence,  5, 6. 


ESTATE. 

I.  At  Will 
See  Ejectmbnt,  If  2,  8. 

IL  For  Years, 

See  Adverse  Possession. — Hon- 
DREDy  1,  2. — Settlement,  3>  4, 5»  6. 

III.  For  Life. 
See  Devise. 

IV.  In  Tail 
See  Devise. 

V.  In  Fee. 

See  Devise — Stamp,  6. 

ESTOPPEL. 

And  see  Ejectment,  4. 

I.  By  Acceptance  of  Possession. 

1.  A.  having,  without  title^  entered 
upon  land  and  built  a  cottage,  after- 
wards accepts  a  lease  (by  indenture) 
from  B. ',  C.  claiming  the  land  as 
his  own,  pays  to  A.  20/.  to  give  up 
the  possession  to  him.  Held,  (in 
ejectment  on  the  demise  of  B. 
against  C.)  that  A.  has  estopped 
himself  from  controverting  the  title 
of  B.f  and  that  C.  is  bound  by  the 
estoppel,  as  having  come  in  under, 
and  received  the  possession  from  B. 
Doe  d.  Bullen  v.  Mills.  25 

II.  By  Admission  on  Record. 

2.  Where  a  licence  to  use  patent  ma- 
chines is  granted  by  inJenture,  in 
which  it  is  recited  that  the  grantor 
has  invented  the  machines,  and  has 
obtained  letters-patent  for  the  sole 
use  of  the  invention,  and  inrolled 
the  specification^ — the  parties  (and 
privies)  to  the  deed,  are  estopped 
from  pleading,  either  that  the  in- 
vention is  not  a  new  invention,  or 
that  the  grantor  was  not  the  first 
inventor,  or  that  no  specification 
was  inrolled.     Bowman  v.  Taylor. 

264 
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3.  At  nisi  prius  the  defendant  is  en- 
titled to  produce  evidence  in  sup- 
port of  a  plea  upon  which  issue  is 
taken^  though  such  plea  be  bad,  as 
being  repugnant  to  the  admission 
of  the  parties  on  record.  Bowman 
V,  Rostrow.  552 

4.  As  where,  in  a  declaration  in  Cove- 
nant, certain  recitals  in  the  deed  are 
set  out,  and  the  defendant  pleads  in 
denial  of  the  facts  contained  in  such 
recitals,  and  issue  is  taken  on  such 
denial.  Ibid, 

III.  By  Recital  in  Deed. 

5.  Where  the  truth  appears  by  re- 
citals in  a  deed  of  conveyance,  the 
party  conveying  is  not  barred  by 
estoppel,  although  he  has  received 
the  purchase  money.  Doe  d.  Lumley 
v.  Earl  of  Scarborough,  724 

EVIDENCE. 

And  see  Pleading,  Civil  and 
Criminal,  (passim), — Replevin. 

I.  Primary  or  Secondary, 

1.  In  ejectment  by  the  heir  of-^., 
the  defendant  sets  up  a  will  of  A, 
whereby  he  devises  all  his  pro- 
perty in  fee  to  B,,  through  whom 
the  defendant  claims.  One  of  the 
attesting  witnesses  stated  that  he 
had  prepared  tliis  will ;  that  a  fort- 
night afterwards  he  prepared  ano- 
ther will  for  A.,  which  A,  exe- 
cuted and  delivered  to  him,  and 
which  the  witness  upon  A,'s  death 
delivered  to  B.  No  notice  to  pro- 
duce the  last-mentioned  instru- 
ment had  been  given : — Held,  that 
the  plaintiff's  counsel  could  not 
ask  the  witness,  whether  at  the 
time  of  executing  the  instru- 
ment A,  declared  it  to  be  his  last 
will ;  and  if  so,  whether  it  was 
attested  by  three  witnesses.  Doe 
V.  Morris,  598 

2,  QucerCf  wlietlier,  if  the  second 
instrument  could  have  been  shewn 
to  have  been  duly  executed, 
published,     and    attested  as   the 


last  will  o£A,f  the  plaintiff  would 
have  been  entitled  to  recover  as 
heir,  without  shewing  its  contents 
or  application.  Ibid, 

S,  SemblCf  that  an  instrument  which 
has  been  traced  to  the  hands  of  an 
opposite  party  can  in  no  case  be 
presumed  to  have  been  lost  or 
destroyed,  unless  such  party  has 
had  notice  to  produce  it.  Ibid. 

4.  Upon  a  question,  whether  a  pau- 
per was  settled  in  A.  by  the  ap- 
prenticeship of  her  deceased  hus- 
band, it  was  proved  that  inden- 
tures of  apprepticeship,  which 
were  not  produced,  had  been  exe- 
cuted by  the  husband,  his  father, 
and  master.  In  order  to  prove 
the  loss  of  the  indentures  so  as  to 
let  in  parol  evidence  of  the  con- 
tents, the  pauper  was  called  to 
Erove  a  conversation  with  her 
usband  shordy  before  his  death, 
respecting  the  indentures:  Held, 
that  such  evidence  was  not  admis- 
sible, it  not  having  been  proved 
that  the  indentures  had  ever  been 
in  the  husband's  possession,  nor 
that  inquiries  had  been  made  from 
the  other  parties  to  the  indentures. 
Rex  V.  Inhabitants  of  Rawden,    97 

II.  Records, 

5.  A  return  of  cepi  corpus  et  paratum 
habeo,  together  widi  a  statement 
at  the  sherifT's  office  that  there 
was  no  bail-bond,  is  evidence  of 
an  escape.  Neck  v.  Humphrey  and 
another,  Sheriff"  of  Middlesex.     707 

6.  Judgment  by  default  upon  an  in- 
dictment for  non-repair  of  a  high- 
way, is  not  conclusive  evidence 
against  the  parish,  of  a  liability  on 
their  part  to  repair  such  highway, 
semhle.  Rex  v.  Inhabitants  of  Whit- 
ney. 595 

in.  Public  Writings, 

7.  Upon  an  information  against  a 
sherifT,  for  refusing  to  execute  pri- 
soners upon  whom  sentence  of 
death  has  been  passed  by  justices 
of  gaol    delivery    sitting    in    his 


county,  evidence  was  received  for 
the  crown  of  an  order  of  the 
court  of  gaol  delivery  requiring 
a  former  sheriff  to  hang  a  crimi- 
nal in  chains,  and  an  examined 
copy  of  the  cravings  of  that  she- 
riff filed  in  the  £xclie<:[uer,  where- 
in he  craves  to  be  allowed  his 
expenses  of  gibbeting  such  cri- 
minal; which  expenses  were  al- 
lowed by  the  then  Chancellor  of 
the  Exchequer.  Rex  v.  Antrobvs. 
565 

8.  In  all  actions,  by  assignees  of,a 
bankrupt,  which  the  bankrupt 
hitHHelf  might  have  maintained  if 
no  bankruptcy  had  occurred,  the 
depositions  taken  before  the  com- 
missioners are  conclusive  evidence 
of  the  trading,  &c.;  although  at 
the  time  of  the  bankruptcy  the 
csuse  of  action  may  not  have 
been  complete.  Kitchener  y.  Power. 

710 

9.  And  the  question,  whether  the 
action  is  of  such  a  nature,  must 
be  decided  by  a  reference  to  the 
facU  of  the  case,  (which  the  judge 
may  collect  from  the  opening  of 
the  plaintiff's  counsel),  and  not  by 
a  strict  reference  to  the  cause  of 
action  appearing    on    the  record. 

Ibid. 

10.  Therefore,  where,  in  trover  by 
assignees,  the  conversion  was  laid 
after  the  bankruptcy,  it  was  held, 
that  the  plaintiffs  were  not  pre- 
cluded, by  the  form  of  the  record, 
from  having  the  depositions  ad- 
mitted   as    conclusive    evidence. 

Ibid. 
IV.  Prieatt  WrUiags, 

11.  Entries  in  a  rent  book  made  by 
the  steward  of  a  former  owner 
Ikrough  whom  both  parties  claim, 
are  admissible  in  evidence,  though 
the  party  against  whom  they  are 
produced  does  not  claim  vnder 
such  owner.  Doe  A.  Strode  v, 
Staton.  81 

IX.  A,,  an  attorney,  is  employed  by 
the  vendor  and  vendee  to  draw 


the  conveyance,  but  another  at- 
torney peruiei  the    draft    for   the 
vendee;— Held,  that  ^  could  not 
produce  the  draft  of  the  convey- 
ance, contrary  to  the  wishes  of  a 
party  claiming  under  the  vendee. 
lOid. 
13.  Opinion  of  barrister,  upon  case 
submitted  by  both  parties. 
See  Abbitrauent,  3,  4. 


14.  The  master,  upon  a  reference  to 
him  of  certain  matters  connected 
with  a  cause,  cannot  receive  viviV 
voce  evidence,  unless  specially  au- 
thorized so  to  do  by  the  rule  of  re- 
ference or  a  judge's  order,  which 
order  may  be  made  pending  tlie 
reference.      Noi/  v.  Reynolds.  483 

15.  And  where  upon  such  reference, 
the  viv4  voce  evidence  of  a  party 
who  refused  to  depose  by  amda- 
vit  was  tendered,  and  was  rejected 
by  the  master,  ^e  Court  refused, 
after  the  master  had  made  his  re- 
port, to  refer  the  matter  back  to 
him,  upon  the  ground  of  the  par- 
ty's being  then  willing  to  make  the 
affidavits  which  he  had  before  re- 
fused lo  make.  Ibid, 

VI.  Parol  Evidence. 

16.  Parol  evidence  admissible  to  cor- 
rect misdescription  of  property  in 
conveyance.     See  Settlement. 

17.  In  an  action  for  a  breach  of  a  co- 
venant, in  a  lease  of  coal  mines,  to 
get  the  whole  of  the  veins  of  coal 
lying  under  certain  closes,  "  not 
deeper  than  or  below  the  level  of 
the  bottom  of  the  mine"  at  a  cer- 
tain point,  evidence  is  receivable 
to  shew  that  by  the  miners  in  the 
neighbourhood,  the  word  "level" 
is  used  in  a  certain  peculiar  sense. 
Chyton  V.  Gregton.  G02 

18.  lo  prove  a  settlement  by  rent- 
ing a  tenement,  a  witness  produced 
a  book  containing  the  entry  of  an 
agreement  for  a  present  demise  of 
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a  house  at  1^1.  per  annum.  The 
witness  stated,  that  he  let  the 
house  as  agent  to  his  father,  who 
was  present,  and  that  the  terms 
were  reduced  to  writing  to  pre- 
vent mistake,  and  signed  by  the 
pauper,  on  purpose  to  bind  her 
husband,  the  husband  not  being 
present;  but  that  the  entry  was 
not  signed  by  the  witness  or  his 
father,  nor  did  their  name  appear 
in  any  part.  He  further  stated, 
tliat  h€  had  no  mcmortf  of  these 
things  but  from  the  book,  without 
which  he  should  not  of  his  own  know- 
ledge  be  able  to  speak  to  the  fact ; 
hut  on  reading  the  entry ^  he  had  no 
doubt  that  the  fact  reallt/  happened : 
—Held,  that  the  entry  was  neither 
a  lease  nor  an  agreement  for  a 
lease  within  the  Stamp  Act.  Held 
also,  that  the  witness  might  look 
at  the  entry  to  refresh  his  me- 
mory, and  that  the  evidence  which 
he  gave  was  parol  evidence  of  a 
lettmg.  Rex  v.  The  Inhabitants  of 
St,  Martin,  I^eicester.  202 

19*  SembUf  that  a  receipt  **  for  a 
quarter's  rent  due  from  j1."  (the 
occupier),  is  of  itself  evidence 
from  which  a  letting  to  A,  may 
be  inferred.  Ibid, 

20.  An  agreement  for  the  hiring  of 
a  servant  may  be  proved  by  parol, 
although  the  terms  of  the  agree- 
ment are  by  the  direction  of  the 
parties  written  down  by  a  third 
person,  such  writing,  though  read 
over  to  the  parties,  not  being 
signed  by  them.  Rex  v.  The  In- 
habitants of  Wrangle.  S75 

21,  In  an  action  on  a  bill  of  ex- 
change, by  indorsee  against  drawer, 
evidence  was  given  of  a  conversa- 
tion between  the  defendant  and 
J.  S,f  in  which  the  defendant  had 
said,  in  allusion  to  the  action,  that 
he  had  several  defences, — that  the 
plaintiff  had  not  sent  the  letter  to 
nim  in  time.  This  having  been 
left  to  the  jury,  after  objection,  as 
evidence  of  due  notice  of  disho- 


nour, and  the  jury  having  ibmid 
a  verdict  for  the  plaintiff,  it  was 
held  by  lAttledale  J.,  Pattesan,  J., 
and  Cokridge,  J.,  (Lord  DcMmau^ 
C.  J.  dissent, ),  that  the  jury  were 
not  warranted  in  presuming  that 
the  plaintiff  had  given  due  notice. 
Braithwaite  v.  Coleman.  d54 

22.  Where,  upon  a  question  as  to 
the  validity  of  a  marriage  between 
A.  and  C,  it  appears  that^.*8  first 
wife,  B,^  was  alive  in  a  distant  co- 
lony twenty-six  days  before  the 
second  marriage,  the  sessions  or 
a  jury  are  justified  in  finding  the 
second  marriage  to  be  void.  Res 
V.  Inhabitants  of  Harbornc.        341 

%S.  Neither  the  sessions  nor  a  jury 
trying  an  issue  as  to  the  validity 
of  such  marriage,  are  buund  to  pre- 
sume the  death  of  B,  in  favour  of 
the  innocence  of  A,  in  contracting 
a  second  marriage,  but  may  look 
to  the  evidence  in  each  particular 
case.  Ibid, 

24.  Evidence  of  reputation  is  not 
admissible  upon  a  question,  whe- 
ther, by  custom,  the  sheriff  of  a 
county  or  of  a  city  is  bound  to  do 
execution  upon  criminals  con- 
demned to  death  by  a  judge  of 
gaol  delivery,  at  the  assizes  for 
the  county.     Rex  v.  Antrobus.  o65 

25.  Whether,  upon  a  question  as  to 
the  liability  of  the  mayor  and  citi- 
zens of  an  incorporated  city,  to 
perform  a  certain  public  duty,  de- 
clarations of  deceased  citizens,  in 
favour  of  the  existence  of  such 
liability,  are  admissible  in  evi- 
dence, qxtcere.  Ibid, 

26.  What  sufficient  evidence  to  con- 
nect a  challenge  with  a  party 
against  whom  criminal  information 
prayed.  See  Criminal  Informa- 
tion. 

Vn.  Upon  particular  Issues, 

27.  What  sufficient  to  support  plea  of 
the  statute  of  limitations. 

Set  Limitations,  Statutes  of, 
IL  IV. 
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VIII.  Declarations,  suprd,  25, 

IX.  Presumption  of  Continuance  of 
Life,  suprd,  22,  23. 

X.  Reputation,  suprd,  24. 


EVICTION,  PLEA  OF. 
See  Pleading,  IV. 

EXCEPTION. 
See  Power. 

EXCEPTIVE  HIRING. 
JVhat  shall  be. 
Set  Settlement,  10. 

EXCHEQUER  CHAMBER. 

See  Error. 

EXECUTION. 

In  Actions  in  inferior  Courts, 
See  Practice,  IX. 

EXECUTION  OF  CRIMINALS. 

Bif  whom  to  be  performed. 
See  Felony,  1. — Sherifp. 

EXECUTION  OF  POWER. 

See  Power. 

EXECUTORS. 

I.  fFhere  liable  to  Costs  of  Suit  as  of 

course.     See  Costs,  2. 

II.  Where  Viable  at  the  Discretion  of 
the  Court,  by  3  Sr  4  WUl.  4,  c.  42, 

«.  31.     See  Costs,  3. 

FEE  SIMPLE. 
By  what  words  devised. 
See  Devise,  1. 

FELONY. 
1.  The  Court  of  King's  Bench  bas 


authority  to  order  the  sheriff  of 
any  county,  or  the  marshal  of  the 
Court,  to  carry  into  execution  a 
sentence  of  death,  pronounced  by 
a  judge  under  a.  commission  of 
oyer  and  terminer  and  general  gaol 
delivery.  Rex  v.  Gar  side  and 
Mosely.  SS 

2.  A  proclamation  promising  a  par- 
don cannot  be  pleaded  as  a  paraon. 

Ibid. 

3.  But  where  such  proclamation  had 
been  made,  the  Court,  in  their  dis- 
cretion, deferred  the  awarding  of 
execution  upon  the  sentence,  until 
the  prisoner  should  have  had  time 
to  apply  to  the  Secretary  of  State 
for  a  pardon,  according  to  the 
terms  of  the  proclamation.     Ibid. 

4.  The  Attorney-General,  upon  mo- 
tion, is  entitled,  as  of  course,  to  a 
habeas  corpus  and  certiorari  to 
bring  up  a  prisoner,  and  the  record 
of  his  conviction,  in  a  case  of  felony. 

Ibid. 

5.  In  a  case  of  conviction  for  mur- 
der, in  which  the  prisoners  were 
brought  up  by  habeas  corpus,  and 
the  record  by  certiorari,  the  Court 
gave  the  prisoners  three  days  time 
to  examine  the  record  and  instruct 
counsel  to  show  cause  why  execu- 
tion should  not  be  awarded  against 
them.  Ibid. 

6.  Semble,  that  a  pardon  after  judg- 
ment, may  be  pleaded  ore  tenus,  and 
in  bar  of  execution ;  and  that  there 
may  be  a  demurrer  to  such  a  plea 
ore  tenus.  Ibid. 

FEOFFMENT. 

Stamp  on  Deed  of. 
See  Stamp,  5. 

« 

FINE. 

Partes  finis  nihil  habuerunt. 

A  fine  could  be  levied  only  by  a  per- 
son having  the  freehold,  either  by 
right  or  by  wrong.  Doe  d.  Parker 
V.  Gregory.  309 
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FIXTURES. 

And  see  Trover,  3. 

1 .  Under  bequests  oi fixtures  and  fijced 
furniture  to  A.,  and  of  household 

goods,  furniture,  plate,  &c.  to  B,, 
A.  is  entitled  to  chimney-glasses 
and  book-cases  fastened  by  screws 
and  brackets  to  the  walls  of  the 
house,  as  fixed  furniture.  Birch, 
Administrator,  S^c,  v.  Dawson,    22 

2.  Under  a  bequest  of  a  leasehold 
liouse,  "  with  the  grates,  stoves, 
coppers,  locks,  bolts,  keys,  bells, 
and  other  fixtures  and  fixed  furni- 
ture tlierein,''  chimney-glasses  and 
book-cases  fastened  to  the  wall  by 
means  of  brackets  and  screws,  do 
not  pass.  Ihid, 

FRAUD. 

I.  Not  to  be  inferred. 

1 .  Where  fraud  is  not  expressly  found 
by  the  sessions,  in  a  special  case 
sent  by  them,  this  Court  cannot 
infer  it  from  any  state  of  facts. 
Rex  V.   Tlie  Inhabitants  ofLlan- 

fihangel-Abercoivin,  355 

2.  But  m  a  case  where  the  facts  stated 
were  such  as  to  render  it  almost 
certain  that  the  decision  of  the 
justices  at  sessions  must  have  pro- 
ceeded on  the  ground  of  fraud,  the 
Court  sent  back  the  case  to  be  re- 
stated. Ibid. 

II.  Not  to  avail  the  Party. 
And  see  Adverse  Possession,  1. 

3.  A  person  who  obtains  possession 
by  fraud  cannot  dispute  the  title 
of  those  from  whom  he  obtained 
possession,  until  he  has  restored 
the  possession  so  obtained.  Doe 
d.  Johnson  v.  Baytrup.  837 

FRAUDS,  STATUTE  OF. 

And  see  Assumpsit — Guarantee — 
Incorporeal   Hereditament  — 
Pleading,  26,  27. 

Contract  for  Sale  of  Lands. 

1 .  Upon  a  sale  of  land  by  auction,  a 


written  contract  is  signed  by  the 
purchaser,  whose  signature  is  at- 
tested by  the   auctioneer's  clerk 
thus:— "Witness  J.N."  The  clerk 
also  signs  a  receipt  for  the  deposit 
and  the  moiety  of  duty,  and  ailer- 
wards  pays  over  the  deposit  to  the 
vendor,    whose    attorney    subse- 
quently writes  to  the  attorney  for 
the    purchaser,    that    he    cannot 
make  out  a  marketable  title,  and 
that  he  advises  the  purchaser  to 
relinquish  his  purchase.      Held, 
that  the  vendor  was  not  bound  by 
the  contract.     Gosbell  v.  Archer, 

485 
2.  Whether  a  signature  by  J.  N.,  who 
is  authorized  to  sign  a  contract  as 
agent  for  one  of  the  parties  to  a 
sale  of  land,  thus:  — "  Witness 
J.  N."  will  be  sufficient  to  bind  the 
principal,  where  there  is  no  other 
signature  to  which  these  words 
can  be  referred  as  attesting  such 
signature,  qyujere.  Ihid. 

FRAUDULENT  REMOVAL. 

Of  pregnant  unmarried  Woman  by 
putative  Father. 

See  Bastardy,  1, 2. 

GENERAL  INTENT, 

See  Will,  2. 

GROSS  NEGLIGENCE. 

I.  Wlmt  shall  constitute. 

See  Bailment,  1,  2. 

II.  What  Evidence  of 
See  Bailment,  3. 


GUARANTEE. 

1.  Pleading  in  Action  upon. 

See  Pleading,  26,  27. 

II.  When  barred  by  Statute  of  Limi- 
tations. 

See  Limitations,  Statutes  of,  6,  7. 
in.  Construction  of    Ibid. 
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HABEAS  CORPUS. 

Where  granted. 

The  Court  will  not  grant  a  habeas 
corpus,  for  the  purpose  of  enabling 
a  party,  in  the  custody  of  the  she- 
riff, to  go  to  the  county  of  which 
he  is  a  freeholder  and  vote  at  a  ge- 
neral election.     Ex  parte  Jones* 

340 

HIGH  CONSTABLE. 

The  Court  will  not  grant  a  manda- 
mus, requiring  the  justices  at  ses- 
sions to  direct  the  putting  in  suit 
of  a  bond  given  by  a  high  constable 
for  the  due  performance  of  his 
office ; — for  the  purpose  of  pro- 
curing reimbursement  to  a  parish, 
upon  which  the  high  constable  has, 
in  disobedience  of  an  order  of 
sessions,  levied  excessive  rates. 
Ex  parte  The  Inhabitants  of  CarU 
ton  High  Dale.  312 

HIGHWAY. 

I.  LiabiiUy  of  Parish  to  repair. 
See  Evidence,  6. 

II.  Appeal  against  Order  for  stop- 
ping. 

1.  A  notice  of  appeal  against  an  or- 
der for  stopping  up  a  highway  is 
sufficient,  if  it  state  that  the  ap- 
pellants are  aggrieved  by  being 
compelled  to  go  a  greater  distance 
to  the  next  market- town  from  their 
respective  residences,  than  they 
would  have  gone  if  the  road  in- 
tended to  be  stopped  up  were  put 
and  kept  in  a  proper  state  of  re- 
pair.   Rex  Y.Adey  and  others.    365 

ft.  It  need  not  expressly  state  that 
they  were  aggrieved  Ity  the  order. 

Ibid. 

HORSE. 
See  Warranty  op  Soundness. 

HUNDRED,  ACTION  AGAINST. 
1.  If  an  action  be  broii§^t  by  a  ter- 

▼OL«  IT. 


mor,  upon  7  &  8  Geo.  4,  c.  31,  for 
an  injury  done  to  his  house,  within 
three  calendar  months  from  the 
offence  committed,  and  that  action 
abates  by  the  death  of  the  termor, 
after  the  three  months  have  ex- 
pired, his  executor  cannot  bring  a 
fresh  action.  TiU-Adam  v.  Irwa- 
hitants  of  Bristol.  144 

2.  Whether  an  executor  of  a  termor 
can  in  any  case  bring  an  action 
upon  7  &  8  Geo.  4,  c.  31,  for  an 
injury  sustained  in  the  lifetime  of 
his  testator,  qucere.  Ibid. 

HUSBAND  AND  WIFE. 

And  see  Agent — Marriage. 

Indorsement  by  Husband,  of  Promis' 
sory  Note  payable  to  order  of  Wife, 

See  Bills  and  Notes.  1. 

INCORPOREAL  HEREDITA- 
MENT. 

How  conveyed. 

A  demise  in  writing,  but  not  under 
seal,  of  a  messuage,  and  full,  free, 
and  exclusive  licence  and  leave 
for  the  lessee,  his  friends,  game- 
keepers, &c.,  to  hunt,  hawk,  course, 
shoot,  and  sport  in,  over,  and  upon 
a  manor  of  the  lessor,  and  to  fish 
in  the  ponds  and  waters  thereof, 
from  August  to  February  follow- 
ing, at  an  entire  rent,  is  altogether 
void.     Bird  v.  Higginson.        505 

INDEMNITY. 

And  see  Justices,  5. 

1.  The  rule  that  a  tort-feasor  can- 
not recover  upon  a  promise  to  in- 
demnify made  by  the  person  at 
whose  request  the  tortious  act  is 
committed,  is  confined  to  cases  in 
which  the  act  is  of  an  obviously 
illegal  character.  Betts  and  Drewe 
V.  Gibhms.  64 

2.  It  does  not  extend  to  a  case  in 
which  there  is  any  bond  fide  doubt 
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whatever,  whether,  in  poiDt  of  law, 
the  act  was  authorized.  Ibid, 

3,  The  rule  as  to  contribution  be- 
tween joint  tort-feasors  must  be 
similarly  confined.  Ilnd, 

4,  Contribution  is  indemnity,  and 
the  same  consideration  that  will 
support  a  promise  to  indemnify, 
will  also  support  a  promise  to 
contribute,  et  e  amverso.         Ibid. 

5,  In  cases  where  an  express  promise 
will  be  supported,  an  implied  pro- 
mise arising  out  of  the  circum- 
stances of  the  case  will  also  be 
available.  Ibid. 

INDICTMENT. 
And  see  Pleading,  (Criminal.) 

Certificate  of,  on  what  Terms  obtainable 
from  Crown  Office, 

See  Practice,  (Criminal.) 

INFERIOR  COURT. 

Pleading  ttoo  Pleas  to  Action  in. 
See  Pleading,  VIII. 

INFORMALITY. 

See  Order  of  Sessions. 

INNKEEPER. 

See  Settlement,  12. 

INNOCENCE. 

Presumption  in  favour  of. 
See  Evidence,  23. 

INNUENDO. 

IVhere  doubtful  Words  may  be  ex- 
plained by. 

See  Defamation,  2. 

INSANE  PERSON. 
See  Warrant  of  Attorney. 


INSOLVENT  DEBTOR. 

Remedy  of  Creditor  wider  Lords' 

Act. 

To  authorize  a  creditor  to  bring  up 
an  insolvent  under  the  compulsory 
clauses  in  3$  Geo.  3,  c.  5,  the  debt, 
incliisive  of  costs,  for  which  the  in- 
solvent is  charged  in  execution, 
must  be  under  SOOL  Robins  v. 
CresswelL  307 


INSURANCE. 
L  WhenvaM. 

1.  A  policy  of  insurance  on  a  ship 
lost  or  not  lost,  executed  after  the 
ship  is  known  by  all  the  parties  to 
be  lost,  but  in  pursuance  of  an 
agreement  to  insure  entered  into 
before  the  loss,  is  valid.  Mead  v. 
Damson,  701 

2.  Where  by  the  rules  of  an  in- 
surance association,  insurances  are 
to  commence  on  the  day  on  which 
the  ship  is  accepted  by  the  com- 
mittee, and  to  continue  in  force 
for  twelve  months,  a  ship,  accepted 
in  February  and  lost  in  June,  is 
well  insured  by  a  policy  executed 
3d  October.  Ibid, 

3.  And  no  objection  to  its  admis- 
sibility in  evidence  arises  upon  the 
stamp  act,  ^5  Geo,  3,  c.  63.     Ibid. 

4.  A  letter  of  attorney  was  given  to 
execute  policies  in  conformity  with 
the  above  rules  :  Held,  that  the 
execution  of  the  above  policy  was 
thereby  authorized.  Ibid. 

11.  Consolidation  of  Actions. 

!).  A  plaintiff'  cannot  be  required  to 
consent  that  actions  commenced 
by  him  against  several  under- 
writers upon  the  same  policy,  shall 
be  consolidated  upon  the  terms 
tliat  the  verdict  in  one  action  shall 
be  binding  in  the  other  actions 
upon  the  plaintiff  as  well  as  upon 
the  respective  defendants.  Doyle 
V.  Stewart,  Doyle  v.  Anderson.  873 
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INTEREST  OF  MONEY. 
See  Ereor — Limitations,  Statutes 

OF,  8. 

INTEREST  IN  LAND. 

Where  sufficient  to  confer  a  Settle- 
ment by  Estate, 

See  Settlement,  IL 

• 

INTERPLEADER  ACT. 

Appearance  upon  Sheriff  *8  Rule, 
hon  to  he  made. 

Held,  that  where  a  sheriff  obtains  a 
rule  under  the  Interpleader  Act, 
caUing  upon  an  execution  creditor 
and  a  third  party  who  claims  goods 
seized  by  the  sheriff  under  a  fi. 
fiu,  to  appear  and  state  the  nature 
of  their  claims,  such  third  party 
will  be  barred  unless  he  appear 
and  state  by  affidavit  the  nature  of 
his  claim.    Poweler  v.  Lock,    852 

JOURNEYS  ACCOMPTS,  157 

JUDGE  AT  CHAMBERS. 

Pofwer  to  award  Costs. 

See  Costs,  18. 

JUDGMENT. 

I.  On  Warrant  of  Attorney, 

What  sufficient  to  induce  Court  to 
grant  Rule  for. 

See  Practice,  9,  10,  11. 

When  Court  wUl  set  aside  Warrant  of 
Attorney, 

See  Practice,  12,  13. 

II.  By  Default, 

On  Indictment  for  Non-repair  of  High- 
•way.  Effect  of 

See  Evidence,  6. 

JURY. 

Course  to  be  pursued  when  Jury  cannot 

agree. 

See  Practice,  III. 


JUSTICES. 

• 

And  see  Bastardy,  1. — High  Con- 
stable. —  Lunatic. —  Order  of 
Sessions.-  Poor-rate. — Vestry. 

I.  Jurisdiction  of, 

1.  In  a  borough  in  which,  by  charter, 
the  borough  justices  have  exclu- 
sive jurisdiction  in  misdemeanors, 
without  jurisdiction  in  felonies, 
and  the  county  justices  are  not  to 
intromit  themselves,  and  in  which  a 
borough  rate  applicable  to  the 
purposes  of  a  county'  rate,  was 
levied  before  the  passing  of  55 
Geo,  3,  c.  51,  the  county  justices 
have  no  power  to  order  the  levy- 
ing of  a  county  rate,  although,  by 
virtue  of  its  charter,  the  borough 
brings  burthens  upon  the  county. 
Rex  V.  Shepherd.  185 

S.  By  a  local  act  it  is  provided,  that 
if  any  person  shall  find  himself 
aggrieved  by  any  rate  made  under 
the  authority  of  that  act,  he  shall 
first  apply  to  ttoo  justices^  and  tfnot 
relieved,  he  shall  be  obliged  to  pay 
such  rate,  and  appeal  to  the  quar- 
ter sessions:  Held,  that  a  power 
in  the  two  justices  to  relieve,  upon 
application  made  to  them,  is  ne- 
cessarily implied.  Rex  v.  Rector, 
^c,  of  St,  Jameses,   Westminster, 

%5% 

II.  Liability  of, 

3.  This  Court  will  not  issue  a  man- 
damus to  compel  magistrates  to 
issue  a  distress  warrant  to  enforce 
the  payment  of  poor  rates,  where 
it  is  doubtful  whether  the  warrant 
would  be  legal,  and  the  rates  are 
recoverable  by  another  mode  of 

Proceeding.      Rex   v.    Hall   and 
)yer,  esqrs,  546 

4.  The  Court  refused  to  award  a 
mandamus,  commanding  justices 
to  enforce,  by  issuing  a  warrant  of 
distress,  a  highway  rate  assessed 
upon  land  which  had  never  been 
rated  before,  and  the  liability  of 
which   to  be  rated   was  denied. 

3o2 
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Rex  V.  The  Justices  of  Somerset- 
shire, 394 

5.  And  the  prosecutor  having,  pre- 
viously to  the  motion  for  a  rule  for 
a  mandamus,  merely  proposed  to 
call  a  meeting  for  the  purpose  of 
obtaining  an  indemnity  for  the 
magistrates,  without  actually  of- 
fering a  sufficient  indemnity,  the 
rule  was  discharged  with  costs. 

Ibid. 

6.  The  Court  will  not  grant  a  rule 
nisi  for  a  criminal  information 
against  magistrates,  unless  it  ap- 
pears they  have  acted  from  an 
oppressive,  dishonest,  or  corrupt 
motive,  under  which^earandyavour 
are  included.  In  the  matter  of 
Fentiman.  126 

III.  Notice  of  Application  against. 

?•  A  magistrate  is  entitled,  in  all 
cases,  to  six  days'  notice  of  an  in- 
tention to  apply  for  a  rule  nisi  for 
a  criminal  information  against  him, 
and  it  is  not  sufficient  that  in  point 
of  fact  six  days  have  expired  be- 
tween the  notice  and  the  motion,  if 
the  notice  contemplates  an  earlier 
application.  Ibid. 

8.  Where  a  certain  number  of  days* 
notice  of  an  intention  to  do  an  act 
is  required,  the  day  of  the  service 
of  the  notice  is  excluded  from  the 
computation,  and  that  on  which 
the  act  is  to  be  done  is  included, 
unless  there  be  some  special  pro- 
vision requiring  a  different  mode 
of  computation.  Rex  v.  Justices 
of  Cumberland.  378 

9.  Therefore,  notice  to  magistrates 
of  an  intention  to  apply,  on  the 
25th  day  of  the  month,  for  a  cer- 
tiorari to  remove  an  order  made 
by  them  for  the  allowance  of  ac- 
counts of  surveyors  of  highways, 
served  upon  the  20th  of  the  same 
month,  is  not  a  sufficient  notice 
within  13  Geo,  2,  c.  18,  s.  5,  re- 
quiring six  days'  notice  to  be 
given.  Ibid. 


LAND  TAX. 

When  Payment  of  by  Landlord  or  im 
Steward,  will  support  an  Action  for 
Money  paid  against  the  Tenant. 

See  Money  Paid. 

LANDLORD  AND  TENANT. 

See  Distress,  II. — Ejectment,  1, 2, 
3,  4. — Evidence,  18,  19 — Estop- 
pel, 1. 

LATENT  AMBIGUITY. 

Parol  Evidence  to  explain. 
See  Evidence,  17. 

LEASE. 

Estoppel  from  denying  Lessor^s  TUle 
by  Acceptance  of 

See  Estoppel,  1. 

LIBEL. 
See  Costs,  17. 

LIBERUM  TENEMENTUM. 

Operation  of  Plea  of. 
See  Pleading,  9. 

LICENCE. 

See  Estoppel,  2. 
And  see  Adverse  Possession,  1. 

LIEN. 

Of  Attorney  on  Will  of  deceased  Client. 
See  Prohibition. 

LIFE. 

Presumption  of  Continuance  of 
See  Evidence,  22,  23. 

LIMITATIONS,  STATUTES  OF. 

I.  Entry  or  Ejectment. 

1.  A.  devises  to  B.  his  wife  in  fee.  B, 
in  1772  enters  and  marries  C. 
After  a  few  years  B.  and  C.  quit 
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the  possession  and  remove  to 
another  county.  B.  and  C.  die  in 
1828  and  1832,  without  having 
levied  any  fine,  leaving  a  son  Z). : 
Held,  that  an  ejectment  brought 
by  D.  in  1835,  is  barred  by  3  &  4 
Will.  4,  c.  27,  s.  17.  Doe  v. 
Branson.  664 

And  see  Adverse  Possession. 

II.  Action  on  the  Case. 

2.  Where  in  trover  by  bailor  against 
bailee,  the  defendant  pleads  the 
statute  of  limitations,  it  is  not  suf- 
ficient for  the  defendant  to  prove 
acts  done  more  than  six  years  be- 
fore action  brought,  which  the 
bailor  might  at  his  option  have 
treated  as  acts  of  conversion  ;  but 
he  must  prove  clear  unequivocal 
acts  of  adverse  ownership.  Phil- 
potty.  Kelly.  611 

3.  Where,  in  trover  for  wine  and 
bottles,  the  plaintiff  shews  that 
more  than  six  years  before  action 
brought  he  deposited  a  pipe  of 
wine  and  some  bottles  with  the 
defendant,  it  is  not  sufficient  for 
the  defendant,  in  supporting  a 
plea  of  the  statute  of  limitations, 
to  shew  the  mere  fact  of  the  wine 
having  been  bottled  more  than  six 
years  before  action  brought,  and 
whilst  it  continued  in  his  cellar. 

Ibid. 

4.  Nor  though  that  fact  be  followed 
by  consumption  of  a  part  of  the 
wine,  withm  six  years  before  ac- 
tion brouffht.  Ibid, 

5.  Nor  is  It  a  sufficient  answer  to 
the  whole  demand,  to  shew  that  a 
part  of  the  wine  was  consumed 
more  than  six  years  before  action 
brought.  Per  Patteson,  J.  and 
Coleridge,  J.  Ibid. 

6.  A  letter  written  to  a  bailee  by  the 
bailor's  attorney  within  six  years 
before  action  brought,  in  which  he 
says,  that  the  bailor  has  instructed 
him  to  commence  the  necessary 
proceedings  for  the  recovery  of 
the  goods  which  were  deposited 


with  the  bailee,  and  demanded  as 
long  ago  as  on  a  day  named,  (more 
than  six  years  before  action 
brought),  and  threatening  to  com- 
mence proceedings  if  tne  goods 
are  not  delivered  within  a  week — 
is  evidence  of  a  demand  and  re- 
fusal more  than  six  years  before 
action  brought,  proper  to  be  sub- 
mitted to  the  jury  under  a  plea  of 
the  statute  of  limitations  in  trover 
for  the  goods ;  semble.  Ibid. 

III.  When  Time  begins  to  run. 

7.  A.y  in  consideration  of  B*s  sup- 
plying C.  with  goods,  guarantees 
to  B.  the  payment  of  the  price. 
B.  having  supplied  C.  with  goods, 
and  C.  having  neglected  to  pay 
the  price.  A.,  in  consideration  of 
£,'s  extending  to  C.  a  period  of 
two  years  and  upwards  for  the 
liquidation  of  his  debt,  agrees  to 

.reserve  to  B.  all  right  and  claim 
which  B.  may  now  have  against 
him,  A.y  by  virtue  of  the  security 
previously  entered  into  on  C's 
behalf,  and  to  be  bound  by  it,  if, 
at  the  expiration  of  such  period, 
JB.*s  demand  shall  not  have  been 
fully  discharged.  Held,  that  A.^s 
liability  attached  upon  default 
made  by  C.  after  the  expiration 
of  two  years  and  a  few  days ;  that 
^.'s  right  of  action  then  accrued  ; 
and  that  therefore  the  statute  of 
limitations  then  began  to  run. 
Holl  V.  Hadley.  515 

8.  A.  guarantees  to  B.  the  debt  of 'C, 
upon  condition,  ''  that  no  applica- 
tion shall  be  made  to  A.^  on  B.*^ 
part,  for  the  amount  guaranteed, 
or  any  portion  thereof,  but  on  the 
failure  of  BJ's  utmost  efforts  and 
legal  proceedings  to  obtain  the 
same  from  C*  C.  remains  in  Eng- 
land two  years, and  then  goes  abroad 
insolvent,  not  having  paid  the 
debt  to  B.  No  proceedings  are 
taken  against  him  until  four  years 
afler  the  guarantee  given,  when 
process  is  issued  and  continued  on 
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the  roll ;  C  remaining  abroad 
until  more  than  six  years  after 
the  guarantee  given ;  the  guaran- 
tee is  discharged  by  the  laches  of 
B.  Ibid. 

IV.  fTkat  shall  take  the  Case  out 
of  the  Statute. 

9.  In  order  to  take  a  case  out  of 
the  Statute  of  Limitations,  a  pay- 
ment of  I2s,  as  interest  money 
was  proved.  This  does  not  jus- 
tify a  verdict  finding  a  debt  of  13/. 
I65.     Leesony,  Smith.  304 

1 0.  A  verdict  for  nominal  damages 
only  could  upon  this  evidence 
have  been  sustained,  semble.  Ibid, 

11.  In  a  letter  written  to  the  plain- 
tiff within  six  years,  the  defendant 
says,  "  I  can  never  be  happy 
until  I  have  not  only  paid  you 
every  thing,  but  all  to  whom  I 
owe  money," — and — "  Your  ac- 
count is  quite  correct ;  and  Oh  ! 
that  I  were  now  going  to  inclose 
you  the  amount  of  it."  Held, 
that  this  was  evidence  to  go  to 
the  jury,  of  an  acknowledgment 
taking  the  case  out  of  the  Statute 
of  Limitations.  Dodson  v.  Mackry, 

12.  Held,  that  such  promise,  ac- 
companied by  this  expression, 
**  It  is  impossible  to  state  to  you 
what  will  be  done  in  my  affairs  at 
present.  It  is  difficult  to  know 
what  will  be  best,  but  immediately 
it  is  settled,  you  shall  be  in- 
formed;" is  an  absolute  uncondi- 
tional promise,  and  not  a  qualified 
or  conditional  promise.  Ibid. 

13.  Whether  proof  of  such  letters, 
together  with  proof  of  a  bill 
drawn  more  than  six  years  ago, 
by  the  plaintiff  on  the  defendant, 
and  accepted  by  the  latter,  would 
entitle  the  plaintiff  to  recover 
more  than  nominal  damages, 
quare.  Ibid, 

LONDON,  CITY  OF. 
See  Custom. 


LORDS'  ACT. 
See  Insolvent  Debtor* 

LOSS  OF  INSTRUMENT. 
I.  When  Evidence  of  may  begone  inio. 

II.  When  prtsumabU* 
See  Evidence,  3,  4. 

LUNATIC. 

And  see  Warrant  op  Attorney. 

I.  Jurisdiction  of  Justices  in  respect 
of  Pauper  Lunatics* 

1.  The  9  Geo.  4,  c.  40,  s,  38,  does 
not  authorize  a  retrospective  order 
for  the  maintenance  of  a  lunatk. 
Rex  V.  Inhabitants  of  St,  Nicholas, 
Leicester,  624 

2.  An  order  under  that  act,  stating 
that  the  party  (who  was  not  set- 
tled in  the  parish  in  which  he  was 
found)  was  so  far  disordered  in  his 
senses,  that  it  xoas  dangerous  for 
him  to  be  permitted  to  go  abroad, 
and  that  the  justices  have  aidjudged 
that  his  settlement  is  in  a  particu- 
lar parish,  was  held  sufficient, 
although  the  form  given  in  the 
schedule  to  the  act  was  not  pur- 
sued, and  the  order  contained  no 
words  of  present  adjudication.  Ibid, 

LUNATIC  ASYLUM; 

See  Covenant. 

MAGISTRATES. 

See  Justices. — Sessions. 

MALICIOUS  PROSECUTION. 

Pleas,  under  the  New  Rules,  in  bar  of 
Action  for. 

See  Pleading,  28,  29. 

MANDAMUS. 

And  see  Justices,  II. — Privy 
Council. 

Before  a  mandamus  will  be  issued  to 
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an  incorporated  company,  requir- 
ing them  to  perform  a  duty,  it  is 
necessary  that  the  applicant  should 
shew  either  a  refusal  in  direct 
terms,  or  circumstances  from 
which  a  refusal  can  be  conclusvcefy 
implied.  Rex  v.  Brecknock  and 
Abergavemny  Naoigatum  Company, 

871 

MANOR. 

See  Settlement,  19. 

MARKET  OVERT. 
See  Trover,  1 . 

MARLBOROUGH, 
BOROUGH  OF. 

See  Justices,  1 . 

MARRIAGE. 

And  see  Settlement,  4,  5,  6. 

Invalidity  of,  from  Presumption  of 
Life  of  former  Wife. 

See  Evidence,  22,  23. 

MASTER  AND  SERVANT. 

I.  When  yearly  Servant,  dismissed  hy 
Master,  may  recover  Wages  for  the 
entire  current  Year,  or  pro  ratd. 

1.  A  yearly  servant  dismissed  upon 
sufficient  cause  cannot  recover 
wages  either  for  the  whole  of  the 
current  year,  or  pro  rati  in  respect 
of  the  portion  of  the  current  year 
during  which  the  service  continued, 
although  the  misconduct  constitut- 
ing the  sufficient  cause  of  dismis- 
sal was  not  the  motive  from  which 
the  dismissal  proceeded.  Ridgway 
V.  Hungerford  Market  Company. 

797 

2.  After  a  general  hiring  at  a  yearly 
salary^  payment  and  acceptance  of 
the  salary  by  quarterly  payments 
is  evidence  of  a  subsequent  con- 
tract to  pay  and  receive  qoarterly. 

Ibid. 


II.  In  what  Form  of  Action  to  be 
recovered. 

3.  Whether  a  yearly  servant,  wrong- 
fully dismissed  during  a  current 
year^  can  maintain  Debt  or  Inde- 
bitatus Assumpsit  for  his  wages, 
cither  for  the  entire  year  or  pro 
ratd,  or  whetlier  his  remedy  is  by 
action  for  the  wrongful  disturb- 
ance, qwtre.  Ibid. 

MASTER  OF  THE  KING'S 
BENCH. 

I.  In  what  Form  he  may  receive  Evi^ 
dence,  upon  Reference  of  Matters 
connected  xdth  a  Cause. 

See  Evidence,  14. 

II.  Jf^hen  Matter  will  be  referred 

back  to  Master. 

See  Evidence,  15. 

III.  Authority  of,   upon  Questions  of 

Costs. 

See  Costs,  14,  15. 

MEMORANDUM  OF  AGREE- 
MENT. 

When  liable  to  Stamp. 
See  Stamp,  1. 

MEMORIAL  OF  ANNUITY 
DEED. 

I.    What  a  fatal  Inaccuracy  in. 

See  Annuity,  1. 

II.  How  Inaccuracy  may  be  shewn  to 

Court. 

See  Annuity,  2. 


MIDDLESEX  COUNTY  COURT 

ACT. 

What  a  good  Plea  under  23  Geo.  2, 

C.  Do,  S.  l.*f. 

See  PxiEADiNO,  11. 
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MINE. 

I.   fVhat  constitutes  a  Mine,  so  as  to 
be  non'ratable  to  Relief  of  the  Poor, 

See  Poor-Rate,  1. 

II.    Coal  Mine  J  where  ratable. 
See  Poor-Rate,  4. 

MISDESCRIPTION  OF  CLOSE 
IN  PLEADING. 

How  taken  advantage  of. 

See  Pleading,  II. 

MONEY  HAD  AND  RECEIVED. 

Action  f or f  vpon  Failure  of  Con- 
sideration. 

See  Assumpsit,  1 . 

MONEY  PAID. 

By  a  local  act,  the  landlord  or  the  re- 
ceiver of  the  rents,  and  not  the  te- 
nant, is  rendered  liable  to  pay  the 
poor-rates.  By  a  written  agree- 
ment, ^.,  the  tenant,  agreed  with 
B.,  the  landlord,  to  pay  the  rent, 
clear  of  all  rates  and  taxes. 
After  occupying  the  premises  for 
some  time,  A.  quitted  them,  leav- 
ing the  land-tax  and  poor-rates 
unpaid.  The  receiver  of  the 
rents  was  compelled  to  pay  the 
rates,  and  the  succeeding  tenant 
the  land-tax,  which  rates  and  land- 
tax  were  repaid  to  them  by  B.: 
Held,  that  B.'s  remedy  was  on  the 
special  agreement,  and  that  he 
could  not  recover  these  sums  from 
A,  as  money  paid  to  A,*3  use. 
Spencer  v.  Parry,  770 

MORTGAGE. 

When  transfer  Duty  payable. 
See  Stamp,  V. 

NEGLIGENCE. 

I.  Of  Attorney.    See  New  Trial,  2. 

II.  Of  Bailee.  See  Bailment,  I. 


NEW  TRIAL. 
I.  Ground  for  granting, 

1.  The  Court  will  not  grant  a  new 
trial  upon  an  affidavit  by  the  de- 
fendant, stating  that  he  was  kept 
in  ignorance,  by  bis  late  attorney, 
of  the  state  of  the  action ;  that  he 
had  a  good  defence  upon  the 
merits;  and  that  the  verdict  passed 
against  him  by  reason  of  the  neg- 
ligence of  such  late  attorney. 
Moody  V.  Dick.  348 

2.  SemblCf  that  the  defendant's  remedy 
is  by  action  against  the  attorney, 
for  negligence.  Ibid, 

S.  WhereaplaintifThad  been  nonsuited 
on  the  ground  of  the  non-produc- 
tion of  a  bill  of  exchange,  the 
Court  granted  a  new  trial,  upon  an 
affidavit  stating  that  the  bill  had 
been  out  of  the  jurisdiction  of  the 
Court;  had  been  sent  for  in  due 
time,  but  not  received  until  too 
late  for  the  trial ;  and  that  it  was 
then  in  the  plaintiff's  possession. 
Atkins  and  Short  v.  Oxoen.         125 

4.  Where,  upon  shewing  cause  against 
a  rule  for  a  nonsuit  or  new  trial, 
it  appears  that  the  verdict  has 
been  entered  for  an  amount  not 
warranted  by  the  evidence,  the 
Court  will  make  the  rule  absolute, 
unless  the  parties  consent  that  the 
damages  shall  be  reduced.  Leeson 
V.  Smith.  304 


II.  Course  of  Practice  in  Cases  before 
Under-sheriff. 

5,  Upon  a  motion  for  a  rule  nisi  for  a 
new  trial  of  a  cause  tried  before 
an  under-sheriff,  the  party  making 
the  application  should  produce  a 
copy  of  the  under-sheriff^'s  notes, 
verified  by  affidavit ;  or  an  affida- 
vit stating  a  refusal  by  the  under- 
sheriff  to  give  a  copy  of  his  notes, 
and  bringing  before  the  Court  the 
facts  proved  at  the  trial.  Hall  v. 
Middleton.  368 


NEWSPAPER. 
I.  Actionfor  Pentdttet. 

1.  The  enactment  in  44G.  3,  c.  98, 
1.  10,  (profaibiting  the  bringing  of 
actions  for  penalties  "  incurred  by 
virtue  of  that  or  any  other  act  re- 
lating to  the  stamp  duties,"  unless 
pnHccnted  in  the  name  of  the  at- 
torney-general,,  nr  of  the  scJicitor 
of  stamps,)  applies  only  to  cases  in 
which  the  lubject-matttr  of  the  ac- 
tion relates  to  the  stamp  duties. 
Smtk  T.  GiiUtl.  225 

2.  Therelore  it  does  not  apply  to  ac- 
tions brought  for  penalties  incnrred 
by  printing  and  publishing  a  news- 
paper, without  complying  with  the 
regulations  imposed  by  38  Geo.  3, 
c.  78,  ss.  2,  4,  7,  and  10,  although 
that  act  contains  various  provisions 
relating  to  the  stamp  duties.     Ibid. 

II.  Criminal  Information  for  IMiel. 

3.  The  Court  will  dischai^  a  rote 
foracrirain^iofonnation  for  a  libel, 
against  the  publisher  lA  a  news- 
paper, where  in  the  affidavits  upon 
which  the  rule  had  been  obtained, 
and  the  affidavit  sworn  at  the  stamp 
office,  the  defendant  was  described 
as  of  difTerent  places.  Rex  v. 
Samuel  Francis.  Z5\ 

4.  So,  although  the  rule  had  been 
twice  enlarged,  and  the  prosecutor 
apply  to  have  the  lule  again  en- 
larged, that  he  may  have  an  oppor- 
tunity of  amending  bis  affidavit. 

Ibid. 

NOMINAL  DAMAGES. 

Sk  LiiiiTATiDNS,STATin'sa  or,  10, 13. 


NONSUIT. 
And  see  New  Trial,  4. 

fFHen  Judge  may  direct  a  Noiuuit. 
See  PucTicx,  UI. 


NOT  GUILTY. 

I.  Effect  tf  Plea  of,  mder  the  New 
Ruta,  in  on  Actum  for  MaUaoui 
Proiecution. 

See  Plbadiho. 

II.  In  Casefor  diverting  a  Mill  Stream. 
Set  Plbadino,  18,  19. 

NOTICE. 
I.  To  Magittrata,  of  Intention  to  move 
Court  againif  them. 
See  JosTiCES,  III. 
n.  Of  Dithonour  of  BUI. 
See  Bills  and  Notes,  IV.— Evi- 
dence, 22. 

NUNQUAM  INDEBITATUS. 
Plea  of,  what  may  be  ghen  m  cadence 

See  pLEADiNfl,  16. 

ORDER  OF  REMOVAL. 

T.  Ham  £rected. 

1.  An  order  of  removal  directed  to 
the  overseers  of  a  parish,  which 
has  no  overseers  ou^  parish,  is  bad. 
Rex  V.  The  Jnha^tants  of  Cartmel, 
Lanceuhire.  357 

3.  Therefore,  where  a  pauper  bed 
gained  a  settlement  by  hiring  and 
service  on  waste  ground  witnia  a 
parish,  the  remainder  of  which  is 
divided  into  townships,  having  se- 
parate overseers,  and  supporting 
their  own  poor,  and  which  parish, 
qud  parish,  has  no  overseers  or 
poor-rate, — a  removal  to  the  parish 
at  large  is  had ;  although  it  is  not 
shewn  that  the  waste  limd  belongs 
to  any  one  of  the  townships  of  the 
parish,  and  although  by  an  award 
made  under  the  authority  of  an 
act  of  parliament  for  inclosing  the 
commons,  &c.  in  the  parish,  it  is 
directed  that  the  said  waste  lands 
shall  coatrihute  in  certain  proper- 


tions  to  the  rates  (parochial  or 
otherwise,)  of  each  of  the  several 
townahipa  with  the  pariah.      lUd. 

II.  EfftclofSwpennmof. 
See  Settlement,  M. 

III.  Effect  of  Estatlio*  of  . 
See  Settlement,  IS. 

IV,  CotU  oj  Appeal  agamtt,  vhtre 

grantabk. 

See  Sbbsiohs,  III. 


ORDER  OF  SESSIONS. 
I,  Sifgkiaicy  of. 
t.  Ad  order  of  sessions  quashing  an 
order  of  remoTal  "  for  infomaUty," 
was  confirmed  by  this  Court,  al- 
thoagh  the  order  of  remoral  appeared 
upon  Ike  face  of  it  free  from  defect. 
Rex  V.  Tie  iKkabUanli  (f  Cutting- 
ham.  215 

2.  The  Court  will  in  such  a  case  in- 
tend, that  the  sessions  used  the 
word  "  informality"  as  expressive 
merely  that  their  decision  hail  pro- 
ceeiled  upon  grounds  distinct  from 
the  merits  of  the  appeal.  Ibid. 

3.  This  Court  will  entertain  no  ob- 
jection to  an  order  uf  sessions  which 
upon  the  face  of  it  does  not  appear 
to  be  necessarily  bad,  unless  the  par- 
ticular facts  are  brought  before  the 
Court  by  a  special  case.  Ibid- 

OVERSEER. 
And  tee  Poob-R.\te. — Vestbv,  2. 

1.  Appeal  against  Overseer's  Accounts. 

1.  A  parishioner,  rated  only  in  one  of 
three  rates  made  during  a  particu- 
lar year,  but  afterwards  continuing 
to  be  a  regular  rated  inhabitant, 
is  entitled  to  appeal  against  the 
overseers'  accounts  for  the  whole 
of  that  year,  and  may  object  to  the 
allowance  of  charges  forthe  making 
and  collecting  of   those  rates  in 


which  he  was  not  himself  assessed. 
Rex  T.  Gm/erand  Manley.  1^8 

2.  An  overseer  cannot  char^  the  pa- 
rish with  a  sun  bon&  fide  paid  by 
him  to  other  ptnoaa  for  makiDg 
ODi  a  poor-rate.  IHd, 

3.  Nor  can  he  charge  a  mm  so  pud  for 
makine  two  divisions  of  the  same. 

Ibid. 

4.  Nor  a  sum  paid  fpr  making  a  copy 
for  coUecton.  Im. 

5.  Norasumpaid  to  an  accountant  for 
examining,  making  up,  and  enter- 
ing the  accounts  of  the  year,  and 
list  of  defaulters.  Hid. 

6.  Nor  a  poundage  paid  to  persons  em- 
ployed in  collecting  the  rates.  Ibid. 

7.  Although  it  be  fonnd  by  the  les- 
sions,  that  the  charges  are  itir  and 
reasonable,  and  that  the  overseers 
required  assistance.  Ibid. 

8.  Nor  can  a  vestry,  even  though  all 
the  then  rated  inhabitants  be  pre- 
sent, authorize  the  overseer  to 
chaise  the  parish  with  such  ex- 
penses. Ihid. 

PAPER  BOOKS. 
Non-delkery  of. 


PARDON. 
See  Felonv,  2,  3,  6. 

PARISH. 

.See  OvBRSEsn. —Poor-rate. — 

Vbstby. 

PARISH  CLERK. 
I.  Amotion  of. 
I.  Where  a  vicar,  after  summons  to 
the  parish  clerl(  to  attend  and  an- 
swer   a    charge    of    ' 

if  the 

will  issue  a  mandamus  to  the  vicar, 
requiring  him  to  restore  the  clerk. 
Rcj:  v.  Neale,  clerk.  868 

'.  Quare,  whether  it  would  be  suf- 
ficieDt  ground  to  amove  a  clerk. 
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that  amongst  his  neighbours  he  was 
notorious  as  a  drunkard^ — without 
proof  of  particular  acts  of  intoxica- 
tion and  indecorum.  Ibid, 
3.  If  one  act  of  intoxication  be  relied 
on,  the  intoxication  and  consequent 
Incapacity  to  perform  the  duties  of 
his  office  when  required  to  do  so^ 
should,  at  all  events,  be  distinctly 
proTed.  Ibid. 

PARSON. 

lAobiUtyfor  Dilapidations,  Sfc, 
See  Dilapidations. 

PART  PAYMENT  OF  DEBT. 

Appropriation  of. 
See  Debtor  and  Creditor. 

PARTNER. 

I.  What  shall  amount  to  a  Partnership. 

1.  A,,  at  the  suggestion  of  B.,  by 
letter,  orders  a  cargo  of  timber  of 
C.  The  invoice  is  made  out  in  the 
name  of  A*y  and  a  bill  of  exchange 
is  drawn  by^.  on  A.  for  the  amount 
of  the  freight,  which  is  paid  by  A. 
In  an  action  brought  by  C.  against 
A»  and  B.  for  the  price  of  the  goods, 
it  is  competent  to  C.  to  shew  that 
A.  and  B.  were  jointly  interested  in 
the  purchase.  Russell  and  another 
T.  Roberts  and  Dempsey^  31 

II.  Authority  of  Copartners, 

2.  Whether  one  partner  can  bind 
his  copartners,  by  a  submission  to 
arbitration  of  a  question  of  legal 
liability  of  the  partnership,  quctre. 
Boyd  V.  Emmerson  and  others,      99 

PATENT. 
See  Estoppel,  2. 

PAYMENT. 

By  giving  credit. 

See  Bills  and  NotsSi  5,  6. 


PAYMENT  OF  MONEY  INTO 
COURT. 

See  Arrest,  1. — Tender^  2. 

PENAL  ACTION. 
I.  Declaration. 

Where  in  a  bye-law  of  a  corporation, 
making  certain  regulations  for 
breach  of  which  parties  are  to  be 
suable  for  a  penalty,  there  is  a  sepa- 
rate proviso  making  certain  excep- 
tions, a  party  suing  for  breach  of 
the  bye-law  need  not  aver  in  the 
declaration,  that  the  case  was  not 
within  the  exception  in  the  proviso ) 
but  such  fact,  if  it  exists,  must  be 
shewn  by  the  defendant  by  way  of 
excuse.      Shaw,  Bart,  v.  Poynter. 

290 

PHYSICIAN. 

Defamation  of. 
See  Defamation,  3,  4,  5,  6. 

PINDER. 

See  Settlement^  19. 

PLEADING,  CIVIL. 

And  see  Costs,  1,  2, 3,  9,  16,  17 — 
Practice  (passim)— Set-Ofp. 

I.  Declaration. 
And  see  Penal  Action. 

1.  A,  and  B.^  lessees  of  a  coal  mine, 
A.  being  also  lessee  in  trust  for 
himself  and  B.  of  land  adjoining 
necessary  for  the  working  of  the 
mine,  covenant  with  C.  that  they 
will  do  nothing  whereby  an  annuity 
— charged  (with  power  of  entry  upon 
the  mine,  &c.  and  sale,  in  case  the 
annuity  should  be  in  arrear ))  upon 
the  profits,  which,  after  payment  of 
the  rent,  taxes,  &c.,  then  charged 
thereon,  might  be  made,  under  the 
leases  of  the  mine  and  land,  by  the 
sale  of  the  coal  or  otherwise,— may 
be  impeached.  In  an  action  on  the 
covenant,  C.  assigns  as  breaches-— 
first,  that  A.  surrendered  tbe  land^ 
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and  took  a  Dew  lease  to  himself  and 
^.Jointly,  in  trust  for  otherpersons ; 
whereby  the  annuity  became  and 
was  impeached^  and  the  plaintiff 
lost  his  remedies  to  enforce  it :  se- 
condly, that  A,  and  B,  accepted  a 
new  lease  of  the  land  at  an  increased 
rent,  and  in  other  respects,  upon 
less  advantageous  terms,  for  the 
fraudulent  purpose  of  obtaining 
from  the  lessor  a  demise  of  mines 
under  the  land,  upon  terms  advan- 
tageous to  A.  and  B, ;  whereby  the 
annuity  became  and  was  impeached : 
thirdly,  that  A,  and  B,  assigned 
(amongst  other  things)  such  neigh- 
bouring mine  and  the  land  to  D.  -, 
whereby  the  annuity  became  and 
was  impeached.  Held,  that  the 
declaration  was  insufficient,  for  not 
shewing  in  what  manner  the  acts 
complained  of  operated  to  impeach 
the  annuity.  Pitt  v.  Williams  and 
another,  412 

2.  In  an  action  on  a  covenant  to  do 
no  act  whereby  an  annuity  charged 
upon  the  profits  of  a  coal  mine  shall 
be  impeached,  it  is  no  ground  of 
demurrer,  that  the  declaration  does 
not  allege  that  any  profits  have  been 
made.  Ibid, 

3,  QucBrCy  whether  such  omission 
would  disentitle  the  plaintiff  to  re- 
cover more  than  nominal  damages. 

Ibid, 
A,  In  an  action  to  recover  arrears  of  the 
annuity,  such  allegation  in  the  de- 
claration would  be  required.     Ibid, 

II.  Description  of  Closes, 

5.  In  a  declaration  in  trespass  quare 
clausum  fregit,  the  plaintiff's  close 
is  described  by  abuttals :  plea,  seisin 
in  fee  in  the  defendant,  and  issue 
thereon.  The  plaintiff  is  entitled  to 
recover  for  a  trespass  done  in  a  close 
in  his  lawful  possession,  answering 
to  the  description  in  the  declaration, 
although  the  defendant  also  has  a 
close  answering  to  the  same  de- 
scription.    Lempriere  v.  Humphrey, 

638 

6,  Soy  although  the  abuttals  are  stated 


with  such  generality  that  the  de- 
claration would  have  been  bad  on 
special  demurrer,  and  it  is  only  by 
reason  of  such  generality  of  de- 
scription that  the  plaintiff*8  close 
comes  within  the  description.  Ilnd* 
7*  As  where  the  locus  in  quo  is  de- 
scribed as  abutting  on  the  four  car- 
dinal points  towards  certain  closes, 
and  the  plaintiff  proves  a  trespass 
on  a  close  of  a  triangular  shape 
abutting  towards  such  closes.    IbuL 

8.  Where  in  a  declaration  in  trespass 
quare  clausum  fregit,  the  locus  in 
quo  is  described  as  abutting  towards 
certain  closes,  the  defendant  may 
demur  specially,  or  may  obtain  a 
judge's  order  for  a  more  certain  de- 
scription of  the  close.  Ibid. 

9.  But  such  defect  cannot  be  taken 
advantage  of  at  the  trial  of  an  issue 
raised  upon  a  plea  of  seisin  in  fee 
or  liberum  tenementum.  Ibid. 

1 0.  Nor  could  the  objection  have  been 
taken,  though  the  defendant  had 
pleaded  in  denial  of  the  plaintiff's 
possession  of  the  alleged  dose. 
Semble.  Ibid. 

III.   Plea  that  Debt  under  40s. 

1 1  •  Plea,  in  bar  to  an  action  of  debt 
for  20/.,  that  the  debt  did  not 
amount  to  40s.,  and  that  the  de- 
fendant, before  and  at  the  com- 
mencement of  the  suit,  resided  and 
still  resides  in  Middlesex,  and  from 
the  time  of  the  accruing  of  the 
debt  was,  and  still  is,  liable  to  be 
summoned  in  the  county  court  of 
Middlesex:  Held,  that  this  plea 
was  bad,  under  the  Middlesex  Coun- 
ty Court  Act  (23  Geo,  2,  c.  33,  s. 
19,)  for  not  negativing  that  the  free- 
hold, or  title  to  land,  or  an  act  of 
bankruptcy,  principally  came  in 
question,     Sandall  v.  Bennett.     89 

12.  Semble,  that  such  a  plea  in  bar, 
though  containing  such  negative 
averments,  would  not  be  good  under 
23  Geo.  2,  c.  33.  Ibid. 

13.  Semble  also,  that,  generally,  a  plea 
in  bar  that  the  debt  is  under  40s. 
and  recoverable  in  a  county  court, 


could  not  be  pleaded  under  the  >ta- 
tnte  of  Gloiice»ler  (6£J».l,c.8,) 
Ibid. 
IV.  PUa  of  Eviction. 

14.  Whether  ioCoTenanl,  by  the  pa- 
tentee of  wa  invention,  brought  to 
recover  rent  reserved  in  respect  of 
B  licence  to  use  the  invention,  a 
plea  merely  alleging  that  the  iavcQ' 
tioD  was  not  new,  or  that  the  plain- 
tiff was  not  the  first  inventor, 
witboat  shewing  that  the  defendant 
hod  in  consequence  failed  to  have 
the  exclusive  enjoyment  covenanted 
for,  is  a  good  plea  by  analogy  to  a 

?lea  of  ariclion,  quart.  Bofwman  v. 
'm/lor.  264 

V.  Form. 

15.  Held,  that  the  statement  of  acti- 
onem nan  and  the  prayer  of  judg- 
ment are  dispensed  with  by  the 
ninth  of  the  pleading  rules  (H.  T. 
4  fV.  4),  in  a  plea  which  is  pleaded 
to  the  wioleofone  of  teceral  counts. 
Bird  V.  Higgiiimn.  505 

VT.  Whatinlstue. 

16.  In  an  action  of  debt  for  goods 
sold  and  delivered,  the  defendant 

f leaded  nunquam  indebitatus  : — 
[eld,  that  he  could  not  give  in  evi- 
dence, under  tbis  plea,  that  the 
goods  were  sold  on  credit  which  bad 
not  expired.  Ednmndt  v.  HarrU: 
tamea  quare,  I8Z 

17.  To  trespass  for  an  assault  and 
false  imprisoament,  the  defendant 
pleaded  that  be  was  in  lawful  pos- 
session of    B  bouse,  and  that   the 

Elaintiff  was  unlawfully  therein  and 
ad  been  requested  to  depart,  but 
bad  refused;  wherenpon  the  de- 
fendant gently  laid  bis  hands  on 
him  to  remove  him ;  that  thereupon 
the  plaintiff  assaulted  him  in  the 

Sresence  of  a  policeman,  wbere- 
ire  be  caused  him  to  be  taken  to  a 
police  office:  replication  de injuria, 
The  defendant  proved  all  the  mat- 
ters of  the  plea,  except  the  assnull 
by  the  plaintiff:  Held,  that  upon 
tbete  pleadings  the  plaintiff  wat 
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entitled  to  recover  damages  for  the  ' 
imprisonment.  Recce  v.  Tayior  and 
mother.  469 

16.  Under  the  rales  of  H.  4  W.  4, 
"  not  gwity  "  pleaded  to  a  declara- 
tion in  Case  for  the  wrongful  diver- 
sion of  water  from  the  plaintiff's 
mill,  puts  in  issue  the  meTefact  of 
the  diversion,  and  not  its  Turongful 
character.  Frankum  v.  TAc  Earl  oj 
Falmouth  and  othert.  330 

19.  Therefore  where  the  fact  of  the 
diversion  was  proved,  but  the 
plaintiff  failed  to  shew  his  right  to 
the  water,  the  Court  ordered  the 
verdict,  which  had  been  entered 
for  the  defendant  on  the  issue  of 
"  not  guilty,"  to  be  set  aside,  and 
a  verdict  to  be  entered  for  the 
plaintiff, — but  mthout  damages. 

Ibid. 

20.  Where  in  a  declaration  in  case, 
for  diverting  a  stream,  the  plaintiff 
entitles  himself  to  the  water  at 
owner  of  a  mill,  and  it  appeara  in 
evidence  that  be  is  entitled  only 
as  omner  of  land,  the  judge  icfuied 
to  amend  the  declaration  by  adapt- 
ing it  to  the  proof.  Ibid. 

21.  And  the  Court  refused  to  give 
judgment  for  tlie  plaintiff,  upon 
an  indorsement  of  the  facta  on 
the  poBtea,  under  3  &  4  f¥ili.  4, 
c.  42.  Ibid. 

22.  Where  to  an  action  on  a  bill  of 
exchange,  the  defendant  pleads 
want  of  consideration,  and  the 
plaintiff  replies  that  the  defend- 
ant had  consideration  for  bis  ac- 
ceptance, which  consideration  he 
states  specificallv  under  a  acilicel, 
and  then  cancfiN&(  to  the  country ; 
the  plaintiff  is  not  bound  to  prove 
consideration  in  the  first  instance. 
hoK  V.  BurrOKt,  366 

VI.  fariance. 
%i.  An  allegation  in  a  plea,  of  an 
agreement  that  a  workman  should 
not  be  paid  unless  the  work  should 
be  completed  within  fourteen  days 
before  Michaelmas-day,  was  held 
not  to  be  supported  by  evidence 
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of  an  flgreement  that  he  should 
DOC  be  paid  unless  the  works 
should  be  completed  fourteen  days 
before  Michaelmas -day.  Thomas 
Y,  Lambert,  592 

VII.  In  particular  Actions, 

(a)  Debt  upon  Contract, 

24.  To  Debt  for  twenty  years*  rent  at 
BOl,  a-year,  upon  a  lease,  the  de- 
fendant pleaded  the  statute  of  limi- 
tations ;  and  further,  as  to  1420/. 
part  of  the  demand,  that  17|  years 
ago,  the  plaintiff  by  deed  assigned 
his  reversion,  and  that  no  part  of 
the  1420&  haid  accrued  before  the 
assignment.  Verdict  for  the  plain- 
tiff upon  the  first  issue,  and  for 
the  defendant  upon  the  second : 
Held,  that  the  defendant  was  en- 
titled to  the  postea.  Paddon  v. 
Sartlett  and  another,  321 

25.  But  the  judgment  of  the  Court 
was  reversed  in  Cam,  Scacc.  Vide 
post,  vol.  V. 

(6)  Debt  for  Penalties. 

See  Bribery — Penal  Action — 
Usury,  4. 

(c)  Defamation. 
See  Defamation,  I.  II. 

(d)  Guarantee, 

26.  A  declaration  in  assumpsit  stated 
tliat  A,  owed  the  plaintiff  5L,  and 
plaintiff  had  a  lien  on  the  goods  of 
A. ;  that  defendant,  in  conside- 
ration that  plaintiff  would  abandon 
such  lien,  promised  to  see  him 
paid  the  said  51.  within  three 
months  :  Averment,  that  the  plain- 
tiff abandoned  his  lien  :  Plea,  that 
the  promise  was  a  special  promise 
to  answer  for  the  debt  and  default 
of  another,  but  that  there  was  no 
agreement  in  writing  stating  the 
consideration;  and  that  the  pro- 
mise was  contained  in  a  certain 
memorandum  in  the  following 
form  : — **  I   hereby  agree   to  see 


you  paid,  within  three  months  from 
the  date  hereof^  the  amount  of  5/. 
due  to  you  on  account  of  Mr.A.** 
Signed,  &e, :  Held,  on  demurrer, 
that  the  plea  was  an  answer  to  the 
declaration,  without  stating  that 
there  was  no  other  consideration 
for  the  promise ;  for  that  prim4 
facie  the  promise  was  within  the 
statute  of  frauds^  and  that  the 
agreement  set  out  in  the  plea  was 
insufficient  for  want  of  statement 
of  consideration,  and  that  evidence 
of  consideration  was  inadmissible 
in  cases  within  the  statute.  Clancy 
V.  ^iggott.  496 

27.  Where,  to  a  declaration  on  a 
special  promise  to  answer  for  the 
debt  of  a  third  person,  it  is  pleaded 
that  there  was  no  memorandum  in 
writing  signed  by  the  defendant  or 
his  agent,  a  replication  alleging 
that  there  was  such  a  memo- 
randum, without  setting  it  out,  was 
held  good  on  special  demurrer. 
Wakeman  v.  SuUan,  114 

(f)  MaUcious  Prosecution. 

28.  In  an  action  for  a  malicious  pro- 
secution, the  Court  will  not  permit 
the  defendant  to  plead  that  he 
had  probable  cause  to  indict,  to- 
gether with  a  plea  of  not  guilty. 
Cottony,  Brotcn.  831 

29.  The  plea  of  not  guilty  to  an 
action  for  a  malicious  prosecution 
puts  in  issue  (under  the  new  rules 
of  H.T.  1834,)  the  fact  of  pro- 
secution and  the  want  of  probable 
cause.  Ibid. 

(/)  Replevin. 

See  Distress,  2,  3 — Replevin. 

(g)  Use  and  Occupation. 

30.  SemblCf  that  where  a  count  in 
assumpsit  to  recover  a  rent  re- 
served by  parol  demise,  by  the 
plaintiff  to  the  defendant,  of  an 
mcorporeal  hereditament,  states 
that  the  defendant  actually  oc- 
cupied under  such  demise,  the 
plaintiff  may  recover  for  the  use 
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and  occupation,      Bird  v.  Htg- 
ginson.  505 

SI,  But  where  a  count  upon  a  parol 
demise  of  a  messuage  and  the  right 
to  hunt,  &c.  over  a  manor,  stated 
merely  that  the  defendant  entered 
and  became  and  was  possessed  of 
the  messuage,  right,  liberties,  and 
premises,  so  to  him  granted  as 
aforesaid :  Held,  that  the  plaintiff 
could  not  recover  for  the  use  and 
occupation.  Ibid, 

VIII.  In  inferior  Court. 

5ft.  To  debt  in  an  inferior  court,  not 
of  record,  the  defendant  pleaded 
the  genera]  issue,  and  also,  by  leave 
of  the  court,  a  plea  of  set-ofif: — 
Held,  that  the  latter  plea  was  sur- 
plusage, and  need  not  be  noticed 
by  eiuer  the  plaintiff  or  the  court. 
CAitty  V.  Dendify  {in  error,)       842 

33.  And  therefore,  where  in  such 
case  the  plaintiff  joined  issue  upon 
the  first  plea,  and  had  a  verdict 
and  judgment  thereon,  this  Court, 
upon  a  writ  of  false  judgment, 
affirmed  the  judgment.  Ibid. 

34.  A  Court  of  Error  will  take  judicial 
notice  that  a  county  court  cannot 
give  leave  to  plead  double.     Ibid. 

35.  The  rule  that  duplicity  in  plead- 
ing must  be  taken  advantage  of  by 
special  demurrer,  does  not  apply 
to  the  case  of  two  distinct  pleas 
pleaded  without  leave.  Ibid. 

36.  The  statute  of  32  H.  8,  c.  SO, 
providing  that  a  discontinuance 
shall  be  cured  by  verdict,  applies 
only  to  Courts  of  Record.        Ibid, 

PLEADING,  CRIMINAL. 

Strictness  required  in  Proof  of  AHega- 
tions  in  Indictment. 

1.  Where  a  count,  in  an  indictment, 
stated  that  the  defendant  made  an 
assault  upon  a  person  who  was  in 
lawful  possession  of  goods  under  a 
levy  for  a  specified  sum  of  money, 
for  arrears  of  assessed  taxes,  with 
intent  unlawfully  to  force  him  out 
of  possession;  Lord  DenmoHf  C.  J. 


held  that  it  was  necessary  to  prove 
that  the  specific  sum  was  due,  al- 
though he  thought  that  no  sum 
need  have  been  stated.  Rex  v. 
Ford^  and  others,  451 

POLICY. 

See  Insurance — Public  Policy. 

POOR-RATE. 
And  see  Justices,  III. 

I.  What  Property  ratable. 

(tf )  Whatlexempted  as  a  mine, 

1.  The  mode  of  working,  without 
reference  to  the  nature  of  the  ma- 
terial extracted,  forms  the  true 
criterion  by  which  to  ascertain  what 
constitutes  a  mine,  so  as  to  be  ex- 
empt from  poor-rates.  The  King 
V.  Dunsford.  349 

2.  But  whether,  according  to  that 
criterion,  a  particular  excavation 
is  a  mine  or  not;  is  a  question  of 
pure  fact  to  be  decided  by  the  ses- 
sions, and  by  them  alone.        Ibid. 

3.  Where  the  sessions  confirmed  a.  rate 
as  for  a  stone  quarry,  subject  to  a 
case  in  which  the  property  is  called 
a  quarry,  but  in  which  the  mode 
by  which  the  stone  is  obtained  is 
stated,  and  the  question  submitted 
to  the  Court  is,  whether  the  exca- 
vation described  is  exempt  from 
the  payment  of  rates ;  the  Court 
sent  the  case  back  to  the  sessions, 
for  them  to  find  as  a  direct  &ct, 
whether,  upon  the  criterion  afford- 
ed by  the  mode  of  operation,  the 
excavation  is  or  is  not  a  mine.   Ibid. 

(6)  Coal  Mine,  where  ratable, 

4.  A  coal  mine,  lying  in  several 
parishes,  is  ratable  to  the  relief 
of  the  poor  in  each  of  those  parishes, 
although  the  adit  and  the  machinery 
are  in  one  parish  only.  Rex  v. 
The  Inhabitants  ofFoleshUl.        360 

(c)  Exemption  under  Local  Act. 

5.  It  is  not  necessaryi  in  order  to 
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create  a  statutory  exemption  from 
poor  rates,  that  the  act  should  in 
express  terms  exempt  from  such 
particular  rates ;  but  it  is  sufficient 
if,  by  fair  construction  of  the  words 
of  the  act,  the  exemption  clearly 
appears.  Rex  v.  The  Inhabitanti  of 
Bamhy  Dun,  436 

Therefore,  where  in  a  local  act, 
(by  which  a  company  are  em- 
powered to  make  the  river  D. 
navigable,  and  to  make  new  cuts 
through  the  adjoining  lands)  it  is 
enacted  that  the  company  "  shall 
not  be  taxed  or  assessed  for  the 
navigation  or  the  profits  there- 
of at^any  place  except  the  towns  of 
A,  and  B**  where  account  books 
are  directed  to  be  kept ;  the  Court 
held  that  an  exemption  from  poor 
rates,  in  respect  of  lands  taken  for 
the  purpose  of  the  act  elsewhere 
than  in  A.  or  ^.,  was  created; 
and  this  althoush  no  part  of  the 
navigation  is  within  the  town  of  A. 

Ibid. 
6.  And  by  a  subsequent  local  act, 
afler  reciting  that  it  would  be  ad- 
vantageous to  abandon  the  exist- 
ing navigation  in  certain  parts, 
and  to  make  new  cuts  in  lieu 
thereof,  and  empowering  the  com- 
pany to  make  certain  new  cuts 
and  to  receive  additional  tolls  in 
consequence  thereof,  it  was  enact- 
ed, that  the  cuts  should,  when 
made,  be  considered  and  taken  as 
part  of  the  navigation  of  the  river 
D.;  and  that  all  provisoes,  direc- 
tions, restrictions,  penalties,  and 
forfeitures,  in  the  former  acts,  re- 
specting the  boatmen  employed 
on  the  said  river,  the  owners, 
commanders,  &c.  of  boats,  &c. 
or  other  persons  employed  there- 
on, or  passing  the  locks  of  the 
said  river,  or  making  obstructions 
thereon,  or  in  any  other  respect 
relating  to  or  for  the  benefit  or 
protection  of  the  said  navigation, 
and  all  other  powers  and  autho- 
rities therein  contained,  should 
extend  and  be  applicable  to  the 


said  cuts,  &c.  as  fully  in  every 
respect  as  if  the  said  cuts,  &c.  had 
originally  been  part  of  the  river 
D.  navigation,  uid  had  been  in- 
serted in  the  several  acts : — Held, 
that  the  company  were  exempted 
from  poor  rates  in  respect  of  land 
not  in  A.  or  B.  taken  by  them 
under  the  powers  of  this  act,  and 
used  for  cuts  in  lieu  of  part  of 
the  old  navigation.  Ilni, 

7.  The  words  "  shall  when  made  be 
considered  and  taken  as  part  of 
the  navigation  of  the  river  D.," 
are  alone  sufficient  to  extend  to 
the  new  cuts  the  exemption  from 
assessment  which  had  previously 
existed  in  respect  of  the  navigation 
generally.  Iliid. 

II.  lAoUUty  m  respect  of, 

8.  Where  pa3rment  of  by  landlord 
or  his  steward  will  support  an  ac- 
tion for  mon^  paid  against  the  te- 
nant.    See  Monet  Paid. 

9.  Where  by  a  local  act  for  the  go- 
vernment of  a  parish,  collectors  of 
the  rents  of  houses,  &c.  within  the 
parish,  "  the  yearly  assessment  or 
valuation  whereof  respectively 
shall  be  less  than  30/."  are  made 
liable  to  be  rated,  and  corapeUable 
to  pay  the  rates  in  respect  of  such 
houses,  &c. ;  SembU,  that  the  lia- 
bility of  the  collector  extends  only 
to  cases  in  which  the  real  and 
not  the  assessed  value  of  the  houses 
respectively,  &c.  is  under  30/.  Rex 
V.  Hall  and  Dyer,  Esquires,        546 

III.  Relief  from, 

10.  Where,  by  a  local  act  of  parlia- 
ment, power  is  given  to  two  jus- 
tices to  relieve  an  applicant  ag- 
grieved by  a  poor-rate,  they  have 
power  to  relieve  in  an  individual 
case,  by  reducing  the  amount  in 
which  the  party  was  assessed,  al- 
though the  ground  upon  which 
they  consider  him  entitled  to  re- 
lief is,  that  the  whole  rate  is  made 
according  to  an  erroneous  principU. 
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Rex  V.  Rector,  SfC,  of  Si,  JamesX 
Westminster.  252 

IV.  Abandonment  of, 

11.  Whether  parish  officers  have 
power  to  abandon  a  poor-rate,  after 
It  has  been  allowed  and  published, 
qucere.  Rex  v.  Justices  of  Cam- 
bridge  (TownJ.  238 

12.  When,  after  such  allowance  and 

Eublication,  and  notice  of  appeal 
y  a  party  aggrieved,  the  parish 
officers  give  notice  to  the  appel- 
lant of  an  abandonment  of  the 
rate,  but  refuse  to  pay  his  costs 
incurred  up  to  that  time  about 
the  appeal,  the  sessions  have  ju- 
risdiction over  the  appeal'  if  en- 
tered in  pursuance  of  the  notice ; 
and  are  bound  to'  quash  it,  if  de- 
fective, for  the  reason  assigned  in 
the  notice  of  appeal.  Ibid. 

13.  And  if  the  sessions  refuse  to  go 
into  the  appeal,  the  Court  will 
compel  them  to  do  so  by  manda- 
mus. Ibid. 

POSSESSION,  ADVERSE. 

See  Adverse  Possession. 

POSTEA. 

JVhen  Defendant  entitled  to. 
See  Pleading,  24,  25, 

POWER. 

I.  Where  leasing  Power  duly  exe^ 
cuted, 

1.  A>i  tenant  for  life,  is  empowered 
to  make  leases,  provided  "  the  an- 
cient and  accustomed  reservations 
be  thereby  reserved,**  and  provided 
*'  they  be  granted  in  the  same  man- 
ner and  form,  and  with  and  under 
such  and  the  like  reservations, 
covenants,  conditions,  and  agree- 
ments as  are  usually  and  customa- 
rily contained  in  leases  of  the  same 
kind,  in  the  respective  parishes  and 
places  in  which  the  premises  are 
situate  :'* — 

VOL.  IV. 


Upon  a  question  as  to  the  validity 
of  a  lease  granted  by  A,y  other 
leases  of  lands  in  the  same  parish, 
are  admissible  in  evidence,  for  the 
purpose  of  shewing  whether  the 
lease  in  question  satisfies  the  second 
proviso.     Doe  d.  Douglas  v.  Lock, 

807 

2.  Semhle,  that  the  true  criterion  of  a 
reservation  of  the  ancient  and  ac- 
customed reservations,  under  the 
first  proviso,  is,  the  reservations 
contained  in  the  lease  made  of  the 
premises  next  preceding  the  crea- 
tion of  the  power.  Ibid, 

3.  Duhttatur,  whether  a  quarterly  re- 
servation of  rent,  which  had  been 
previously  reserved  half-yearly^ 
will  vitiate  the  lease.  Ibid, 

4.  It  is  no  objection  to  such  a  lease, 
that  in  former  leases  a  right  of  re- 
entry was  reserved  in  the  event  of 
the  rent  being  in  arrear,  and  there 
being  no  overt  distress  upon  the 
premises,  and  that  in  the  lease  un- 
der the  power  the  word  *'  overt**  is 
omitted.  Ibid. 

5.  The  omission  to  reserve  a  heriot, 
where  a  heriot  had  been  accustom- 
ably  reserved,  would  vitiate  the 
lease.  Ibid, 

6.  But  a  reservation  of  a  heriot  of 
"  the  best  good  of  the  person  or 
persons  who  for  the  time  being 
shall  be  tenant  or  tenants  in  pos- 
session of  the  demised  premises," 
is  sufficient,  though  the  reservation 
in  the  former  leases  was  of  **  the 
best  good  o£A,  B,,  (the  cestui  que 
vie  and  lessee,)  or  such  person  as 
shall  be  in  possession  of  the  pre- 
mises as  tenant  by  virtue  of  the 
lease.**  Ibid, 

7.  A  clause  purporting  to  resei^c  and 
except  to  the  lessor  the  power  of 
hunting,  &c.  over  the  demised  pre- 
mises, enures  as  a  grant  from  the 
lessee  to  the  lessor  of  a  right  or 
jmvilegCf  and  not  as  a  reservation 
or  exception.  Ibid. 

8.  A  clause  in  a  lease,  purporting  to 
reserve  underwood  and  under- 
ground produce,  enures,  not  as  a 
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reservation,  but  as  an  exception. 

Ibid. 
9.  Where  former  leases  contained  an 
exception  of  '*  all  and  all  manner 
of  timber  trees,  and  trees  likely  to 
prove  timber^**  a  lease  under  such 
power,  containing  an  exception  of 
"  all  timber  trees,  bodies  of  pol- 
lard and  other  trees  whatsoever," 
granted  at  the  same  rent,  was  held 
to  be  void,  on  the  ground  that  the 
subject-matter  of  the  demise  is  in- 
creased by  the  alteration  in  the 
exception,  and  that  no  further  rent 
is  reserved  in  respect  of  such  ad- 
dition to  the  subject-matter  of  the 
demise.  Ibid. 

PRACTICE,  CIVIL. 

And  see  Arrest — Attorney — Costs 
— Defamation,  III. — Newspaper, 
II. — Pleading,  (passim), 

I.  Irregularity, 

(a)  In  the  Arrest, 

1.  The  Court  will  not  discharge  a 
defendant  out  of  custody,  on  the 
ground  that  the  plaintiff  caused 
him  to  be  arrested  after  he  had 
consented  to  give  him  time,  which 
has  not  elapsed,  to  pay  the  debt. 
Udally.  Nelson.  G37 

(6)  In  the  Declaration, 

2,  Where  (since  the  Uniformity  of 
Process  Act)  the  defendant  is  ar- 
rested upon  a  capias  in  assumpsit, 
and  the  plaintiff  afterwards  de- 
clares in  covenant,  the  Court  will 
set  aside  the  declaration  ;  but  will 
not  order  that  the  bail  be  discharged . 
JVard  V.  Tummon,  87G 

1 1 .  Deli  very  of  Copies  of  Paper 
Books, 

S,  An  affidavit  stating  the  omission 
by  one  of  the  parties,  to  deliver 
two  copies  of  the  paper  book  to 
the  judges,  pursuant  to  Reg.  Gen. 
H.T.I 834,  whereupon  the  ad- 
verse party  delivered  such  copies, 
for  which  he  has  not  been  paid. 


will  not  entitle  him  to  object  to 
the  adverse  party's  being  beard, 
unless  notice  has  been  given  of  the 
intention  to  make  such  objection, 
so  as  to  give  such  party  an  oppor- 
tunity of  answering  the  affidavit. 
SandaU  v.  Bennett.  89 

III.  Trial,     AndseeVizw  Triait- 
Replevin. 

4.  Where  a  jury  cannot  agree  in 
their  verdict,  they  should  either 
be  discharged,  or  directed  to  deli- 
berate furuer.     Dermr  v.  Purday, 

633 

5.  The  judge  cannot,  in  such  case, 
without  the  assent  of  the  plaintiff, 
direct  a  nonsuit.  Ibid. 

6.  In  no  case  can  a  plaintiff  be  non- 
suited against  his  will.  Ilnd, 

7.  Where  hberty  is  reserved  to  move 
to  enter  a  nonsuit,  such  reserva- 
tion proceeds  upon  the  assent,  ex- 
press or  implied,  of  both  parties, 
to  such  reservation.  Ibid. 

8.  A  defendant  insisting  that  the 
plaintiff  has  failed  to  prove  a  ma- 
terial fact,  the  judge  gives  him 
leave  to  move  to  enter  a  nonsuit 
upon  the  objection  taken,  and  the 
cause  proceeds.  The  jury  dis- 
agreeing in  their  verdict,  the  judge 
has  no  power,  without  the  further 
assent  of  the  plaintiff,  to  direct  a 
nonsuit.  Ibid, 

IV.  Judgment. 

9.  The  Court  will  now  grant  a  rule 
to  enter  up  judgment  on  a  warrant 
of  attorney,  upon  an  affidavit  shew- 
ing that  the  defendant  was  alive 
within  a  reasonable  time ;  whether 
the  day  on  which  he  is  shewn  to 
have  been  alive,  be  in  term  or  not. 
Jordan  v.  Farr  and  another,      347 

1 0.  The  Court  granted  a  rule  moved 
for  on  the  third  day  of  term,  upon 
an  affidavit  stating  that  the  de- 
fendant was  alive  on  a  day  six 
days  previously  to  the  commence- 
ment of  the  term.  Ibid, 

11.  It  being  shewn  that  one  of  two 
defendants  who  had  given  a  joint 
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and  several  warrant  of  attorney, 
was  alive  within  a  reasonable  time, 
the  Court  allowed  judgment  to  be 
entered  up  as  against  him  alone. 

Ibid. 

12.  The  Court  set  aside  a  judgment 
on  a  warrant  of  attorney  entered 
up,  (even  before  the  late  rules  of 
H.T.  4  Will.  4,)  where  the  defend- 
ant was  dead  at  the  time  of  signing 
judgment,  although  in  the  defea- 
zance  it  was  stipulated  that  the 
plaintiff  should,  without  leave  of 
the  Court,  be  at  liberty  to  enter  up 
judgment,  notwithstanding  the  de- 
fendant's death.  Heath  v.  Brindley. 

235 

1 3.  Whether  j  udgment  entered  up  on 
a  warrant  of  attorney  more  than 
twelve  months  old,  without  leave 
of  the  Court,  but  in  pursuance  of 
an  express  agreement  on  the  de- 
feazance  that  the  plaintiff  shall  be 
at  liberty  to  do  so,  is  valid,  qiuere. 

Ibid. 

V.  Motion  to  deprive  Plaintiff  of 

Costs. 

14.  In  an  affidavit  to  ground  a  motion 
to  deprive  a  plaintiff  of  his  costs, 
on  the  ground  that  the  subject- 
matter  of  the  action  was  cognizable 
in  a  certain  Court  of  Requests,  a 
statement  that  the  defendant  resides 
at  a  place  within  the  jurisdiction 
of  the  Court  of  Requests,  without 
stating  that  he  resided  there  at  the 
time  of  the  action  brought,  is  insuf- 
ficient.    Moreau  v.  Hicks.        5QS 

15.  Set/ibley  that  an  action  may  be 
said  to  be  brought  for  **  the  balance 
of  an  account  originally  exceeding 
51."  where  the  aggregate  amount 
of  the  items  out  of  which  the 
balance  arose  exceeds  5/.,  although 
at  no  one  time  was  51.  due.     Ibid. 

VI.  Judge  at  Chambers.  See  Costs,  1 8. 

VII.  Ejectment, 
And  see  Ejectment,  5. 

16.  Where  a  declaration  in  ejectment 


is  served  upon  the  son  of  the  tenant 
in  possession,  before  the  first  day 
of  term,  and  the  latter  afterwards 
acknowledges  that  he  has  received 
the  declaration,  such  acknowledg- 
ment is  not  sufficient  to  entitle  the 
plaintiff  to  a  rule  for  judgment 
against  the  casual  ejector,  unless 
it  appears  thereby  that  the  decla- 
ration came  to  the  hands  of  the 
tenant  before  the  first  day  of  term. 
Doe  d.  Marshall  v.  Roe.  55$ 

17.  The  rule  of  H.  4  WiU.  4,  requir- 
ing pleadings  subsequent  to  the 
decku'ation  to  be  delivered  between 
the  parties,  does  not  apply  to  ac- 
tions of  ejectment, — which  are  left 
to  the  old  practice.  Doe  d.  Williams 
V.  Williams.  259 

18.  In  ejectment,  judgment  was  sign- 
ed by  the  plaintiff  as  for  want  of  a 
plea,  and  writs  of  possession  were 
sued  out  and  executed.  The 
defendant  had  left  a  plea  at  the 
judge's  chambers.  The  defend- 
ant obtained  a  judge's  order  to  set 
aside  the  judgment  and  writs  of 
possession,  and  commanding  the 
sheriff"  to  restore  the  possession : 
Held,  that  the  order  ought  not  to 
have  been  made  on  the  sheriffs  and 
that  writs  of  restitution  issued  upon 
the  order,  were  irregular.        Ibid. 

VIII.  Affidavits  upon  Rule  nisi. 
And  see  Affidavit. 

19.  A  party  who  had  obtained  a  rule 
nisi,  which  was  afterwards  enlarg- 
ed upon  the  terms  of  filing  the 
affidavits  in  answer  before  a  certain 
day,  was  permitted  to  move  to 
make  his  rule  absolute,  although 
he  had  omitted  to  take  o^ce  copies 
of  such  affidavits.  Pitt,  admini- 
strator of  Pitt y  deceased,  v.  Coombs. 

5S5 

IX.  Execution  in  aid  of  inferior 

Court. 

20.  Where  a  defendant,  after  judg- 
ment in  an  action  in  the  Common 
Pleas  at  Lancaster,  has  removed 
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his  person  out  of  the  jurisdiction  of 
the  County  Palatine,  a  superior 
Court,  upon  an  affidavit  of  these 
facts,  (without  shewing  that  he  has 
also  removed  his  goods)  will,  under 
4  &  5  !Vill.  4,  c.  62,  s.  31,  order 
a  capias  ad  satisfaciendum  to  issue. 
Lord  V.  Cross,  30 

X.  Ordering  Attorney  to  deliver  up 
Papers. 

21,  Where  a  rule  nisi,  calling  upon 
an  attorney  to  shew  cause  why  he 
should  not  deliver  up  deeds,  &c,  to 
his  client,  has  been  obtained  and 
enlarged,  the  attorney  may  shew 
for  cause,  that  in  the  intervening 
vacation  he  was,  by  an  order  of 
the  Court  of  Chancery,  required 
to  deliver  the  same  deeds,  &c.  into 
the  hands  of  the  officer  of  that 
Court,  upon  a  day  earlier  than  that 
on  which  such  cause  is  shewn.  In 
the  matter  of  Walmesley,  Gent,  one, 
^c.  543 

22.  The  Court  will  not  order  an  at- 
torney to  deliver  up  papers,  &'c., 
when,  by  an  order  of  another  Court, 
such  attorney  has  been  required  to 
deliver  them  up  to  the  officer  of 
the  latter  Court.  Ibid. 

PRACTICE,  CRIMINAL. 

Indictment  in  K.  B.,  Certificate  of. 

A  prosecutor  is  entitled  to  a  certi- 
ficate from  the  crown  office,  of  an 
indictment  having  been  found,  upon 
payment  of  the  customary  fee  for 
the  certificate,  without  payment  for 
a  copy  of  the  indictment  also.  Rex 
V.  Redfern.  198 

PREROGATIVE  COURT. 

See  Prohibition. 

PRINCIPAL  AND  AGENT. 

See  Agent. 

PRINTS. 

See  Copyright. 


PRIVILEGED  COMMUNICA- 
TION. 

See  Evidence,  12. 

PRIVY  COUNCIL. 

Jiidicial  Committee, 

1.  The  Lords  of  the  Privy  Council 
cannot  be  required  by  mandamus 
to  rehear  the  matter  of  an  appeal 
to  them  from  the  Arches  Court  of 
Canterbury,  upon  which  they  have 
decided ;  nor  can  they  be  so  re- 
quired to  receive  a  petition  to  his 
Majesty  in  Council  to  rehear. 
Ex  parte  Carmichael  Smyth,       582 

PROHIBITION. 

To  restrain  Proceedings  in  EccUsias- 
ticat  Court. 

1.  The  Court  refused  to  issue  a  writ 
of  prohibition  to  the  Prerogative 
Court,  inhibiting  them  from  pro- 
ceeding further  against  an  attorney, 
in  the  matter  of  a  party  deceased, 
until  his  lien  upon  the  will  of  such 
deceased  party  should  have  been 
satisfied,  upon  affidavits,  shewing 
that  the  attorney  who  had  the  will 
in  his  possession  had  a  common 
law  lien  upon  it,  which  the  parties 
interested  had  refused  to  discharge, 
and  stating  that  the  attorney  had 
been  served  with  a  citation  out  of 
the  Prerogative  Court,  requiring 
him  to  bring  the  will  into  the 
registry,  and  leave  it  there  ;  and 
adding,  on  information  and  belief, 
that  the  Prerogative  Court  would 
decree  him  to  give  up  the  posses- 
sion without  satisfaction  of  his  lien. 

2.  Qucere,  whether  the  Court  would 
grant  a  prohibition,  if  it  should  ap- 
pear that  the  Prerogative  Court 
had  actually  refused  to  recognize 
the  lien. 

3.  Semblc,  that  a  prohibition  would 
not  be  granted.  Ex  parte  John 
Law.  7 

PUBLIC  POLICY 
Said  to  be  an  unsafe  and  unsatisfac« 
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tory,  though  a  legal,  ground  of  de- 
cision. Rex  V.  Inhabitants  of  St. 
Gregory f  Canterbury.  137 

QUARTER  SESSIONS. 

See  Sessions. 

RAILWAY  ACT. 

By  a  local  act,  power  is  given  to  a 
qompany  to  take  lands  for  the  pur- 
pose of  making  a  railway,  upon 
giving  compensation  ;  and  it  is  en- 
acted, that  m  case  the  parties  can- 
not agree,  a  jury  shall  be  summoned 
to  ascertain  the  value  of  the  land, 
and  to  assess  compensation  for  the 
injury  which  parties  interested  in 
the  land  would  sustain,  by  reason 
of  the  execution  of  the  act, — 
which  value  of  the  land  and  com- 
pensation they  are  required  to  as- 
certain and  settle  separately.  The 
company  required  the  land  in  which 
a  market-gardener  had  a  term  for 
years ;  and  a  jury,  summoned  under 
the  powers  of  the  act,  (not  being 
called  upon  by  the  company  or  the 
claimant  to  separate  the  value  of  the 
leasehold  interest  from  the  compen- 
sation for  damages)  gave  a  verdict 
for  an  entire  sum  **  as  a  satisfaction 
for  all  losses  and  damages."  Held, 
that  the  company  could  not  treat 
this  verdict  as  a  nullity  and  require 
a  new  jury  to  be  summoned.  In 
re  London  and  Greenwich  Railway 
Company,  458 

REASONABLE  TIME. 

See  Arrest,  2,  3, 

RECOVERY. 

Where  it  bars  Uses  created  by  a  Will. 
See  Devise,  5,  6. 

REFRESHING  MEMORY  OF 
WITNESS. 

What  Documents  may  be  looked  at 
for  this  Purpose. 

See  Evidence,  18— -Witness. 


RELEASE. 

Effect  of  Award  of  general  Releases. 
See  Arbitrament,  10 — Power. 

RENT. 

See  Distress — Pleading,  24— 
Power. 

REPLEVIN. 

Abandoning  Cognizance  at  Trial. 

In  replevin,  the  defendant  makes 
cognizance,  first,  under  a  demise 
by  A.  to  B. ;  secondly,  under  a 
demise  from  B.  to  the  plaintiff. 
Plea  in  bar  to  each  cognizance,  non 
tenuit.  The  defendant  may  at  the 
trial  abandon  the  second  cogni- 
zance, and  examine  B.  in  support 
of  the  first  issue,  B.  stating,  on 
the  voir-dirCf  that  he  did  not  em- 
ploy the  attorney.    King  v.  Baker. 

REPUTATION. 

See  Evidence,  24. 

RESERVATION. 
See  Power. 

RESTITUTION,  WRIT  OF. 

And  see  Practice,  18. 

Whether  it  is  a  valid  objection  to  a 
writ  of  restitution,  that  no  praecipe 
had  been  issued,  or  that  the  writs 
themselves  were  only  sealed  and 
not  signed,  qucere.  Doe  d.  Wil- 
liams V.  Williams.  259 

REVERSIONER. 

When  barred. 

See  Adverse  Possession. 

RULES  OF  COURT. 

See  Arbitrament,  11,  12 — Attor- 
ney, 1 — Costs,  9,  14,  16,  17 — 
Pleading,  15,  16,  18,  19,  28,  29 
—Practice,  3,  9,  10,  11,  12,  16, 
17,  18— Tender. 

SALARY. 

^Si^e  Master  and  Sertakt. 
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SELECT  VESTRY. 
See  Vestry, 

SERVANT. 
See  Mastbr  and  Servant. 

SESSIONS. 

And  see  Justices — ^Order  of  Ses- 
sions— Poor-rate — Settlement. 

I.  Jurisdiction  tinder  Vagrant  Act. 

h  Where,  upon  appeal  against  a 
conviction  under  the  Vagrant  Act, 
(5  Geo,  4ff  c.  84,)  the  sessions  con- 
firmed the  conviction  subject  to  a 
case  for  the  opinion  of  this  Court, 
a  subsequent  sessions  may,  after 
this  Court  has  affirmed  the  order 
of  sessions,  or  afler  the  time  for 
removing  the  order  of  sessions  has 
elapsed  without  any  certiorari  hav- 
ing been  awarded,  issue  the  neces- 
sary process  for  the  apprehension 
and  punishment  of  the  offender, 
according  to  the  conviction.  Rex 
v.  Justices  of  Warwickshire.      370 

II.   When  compellable  to  hear  Appeal, 
See  Poor-rate,  12,  13. 

III.  Costs  of  Appeal. 

2»  The  sessions  have  power  to  grant 
costs  under  8  &  9  Will.  3,  c.  30, 
s.  3,  in  all  cases  in  which  an  appeal 
has  been  entered  and  determinedj 
whether  the  determination  were 
upon  the  merits  or  for  defect  of 
form.  Rex  v.  InJiahitants  of  Cot- 
tingliam.  215 

IV.  FactSi  finding  of  m  special  Case. 
See  Fraud,  I — Settlement,  6,  7. 

SET-OFF. 

I.  What  may  he  set  off. 

1.  A  defendant  can  set  off  those 
debts  only  which  were  due  to  him 
from  the  plaintiff  at  the  time  of 
action  brought,  as  well  as  at  the 
time  of  plea  pleaded*  Braithwaite 
v.  CokmafL  654 


2.  A  plea  of  set-off  on  a  bill  of  ex- 
change, payable  to  the  order  of  the 
defendant,  and  accepted  by  the 

Slaintiff,  is  not  supported  by  evi- 
ence  of  a  bill,  answering  to  the 
description  on  the  plea,  which  at 
the  time  of  action  brought  was  in 
the  hands  of  a  third  party,  al- 
though, before  plea  pleaded,  the 
bill  had  got  back  to  the  hands  of 
the  defendant.  UmL 

SETTLEMENT. 

I.  By  Apprentices^, 

And  see  Stamp,  Z, 

1.  Where  a  statute,  incorporating 
guardians  of  the  poor  of  a  certain 
district,  enacted  tnat  it  should  be 
lawful  for  the  corporation  to  bind 
out  any  poor  chila  apprentice  for 
any  number  of  years,  "  provided 
such  child  be  not  bound  for  a  longer 
term  than  until  he  or  she  shall  have 
attained  the  age  of  twenty-two  if  a 
bov,  and  twenty  if  a  girl ;"  it  was 
held,  that  an  indenture  by  which  a 
^oy*  ^^  fifteen  years  and  a  half, 
was  bound  for  seven  years,  was 
voidable  only,  and  not  void;  and 
that,  therefore,  a  settlement  might 
be  gained  under  it.  Rex  v.  Inha- 
bitants of  St.  Gregory,  Canterbury. 

137 

2.  A.  is  apprenticed  to  B.  and  C. 
partners.  The  partnership  being 
dissolved,  B.  removes,  and  A. 
serves  C.  and  his  new  partner,  D. 
After  the  death  of  C,  ^.  continues 
to  serve  D.  in  another  parish.  It 
not  being  found  by  the  sessions  that 
the  service  under  D.  was  with  the 
consent  of  B.,  this  Court  will  not 
refer  the  service  to  the  apprentice- 
ship. No  settlement  is,  therefore, 
gained  by  A.  in  the  parish  in  which 
he  served  and  resided  with  D. 
Rex  V.  Inhabitants  of  St.  Martin, 
Exeter.  388 

II.  By  Estate. 

3.  A.  being  with  B.,  C,  and  D.,  next 
of  kin  to  an  intestate,  takes  out 
administration,  and  then  all  ibur 
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join  in  a  mortgage  of  a  leasehold 
tenement,  in  the  parish  of  Dale, 
formerly  the  property  of  the  in- 
testate, and  divide  between  them 
the  money  advanced.  Subsequently 
•  B.,  in  consideration  of  a  sum  of 
money  then  paid,  verbally  agrees 
with  C.  to  sell  him  all  his  interest 
in  the  tenement,  and  afler  a  lapse 
of  some  time  joins  A.  and  D.  in 
releasing  all  tneir  interest  to  C. 
Held,  that  B,  did  not,  by  a  resi- 
dence in  Dale  for  forty  days  be- 
tween making  the  agreement  and 
executing  the  release,  gain  a  set- 
tlement by  estate  in  that  parish. 
Rex  v.  Inhabitants  of  Cregrina.  455 

4.  A  woman,  being  yearly  tenant  at 
505.  a  year,  marries.  Her  hus- 
band, by  forty  days  residence  on 
the  premises,  gains  a  settlement 
by  estate.  Rex  v.  Inhabitants  of 
Barnard  Castle.  128 

5.  But  when  a  man,  being  yearly  te- 
nant, dies,  and  his  wife  occupies 
and  pays  rent  as  one  of  the  next 
of  kin,  but,  without  taking  out 
letters  of  administration,  the  wife 
neither  gains  a  settlement  herself, 
nor  is  a  settlement  gained  by  a 
second  husband,  bv  reason  of  his 
marriage  with  her  during  such  oc- 
cupation, and  of  forty  days*  resi- 
dence. Ibid, 

6.  Whether  the  widow  of  a  yearly  te- 
nant, who,  without  taking  out  ad- 
ministration, continues  uie  occu- 
pation and  pays  rent,  is  to  be 
considered  as  holding  in  her  own 
right,  or  as  next  of  kin,  with  an 
incomplete  representative  charac- 
ter, is  a  question  of  fact  to  be 
found  by  the  sessions  as  a  fact. 

Ibid. 

7.  But  the  Court  will  not  send  back  a 
case  of  this  nature  to  be  re-stated, 
except  in  case  of  urgent  necessity. 
Semble.  Ibid. 

8.To  prove  a  settlement  by  estate  in 
the  parish  of  ^.,  it  is  competent 
to  the  parish  of  B.  to  produce  a 
deed,  purporting  to  convey  land 
in  the  parish  of  C,  and  to  shew 


by  parol  that  such  land  is  situate 
in   A.      Rex   v.    Inhabitants    of 
Wickham.  406 

III.  By  Hiring  and  Service. 

9.  A  person  inrolled  as  a  member 
of  a  volunteer  corps,  is  not  sui 
juris,  so  as  to  be  able  to  make  a 
valid  contract  of  service  for  a  year. 
Rex  V.  Inhabitants  of  Witnesham. 

447 

10.  A  hiring  under  which  the  servant 
is  to  work  ten  hours  a  day,  from 
five  in  the  morning  to  six  in  the 
evening,  and  to  leave  off  in  the 
middle  of  the  day  on  Saturday,  so 
as  to  make  up  the  ten  hours  a  day, 
is  an  exceptive  hiring.  Rex  v. 
Inhabitants  of  Norton- Baoant,    687 

IV.  By  renting  4'C.  a  Tenement, 

11.  No  settlement  can  be  gained 
since  the  passing  of  1  Will.  4, 
c.  18,  by  the  renting  and  occupa- 
tion of  a  tenement,  by  a  party  who 
allows  an  undertenant  to  have  the 
exclusive  occupation  of  rooms  in 
the  tenement,  for  however  short  a 
period  such  occupation  may  con- 
tinue, and  however  small  may  be 
the  sum  paid  in  consideration  of  it. 
Rex  V.  Inhabitants  of  St.  Nicholas, 
Colchester.  422 

12.  Semble,  that  a  letting  of  rooms 
by  an  innkeeper  to  his  guests,  is 
not  such  an  underletting  as  would 
defeat  the  settlement.  Ibid. 

13.  A.  having  originally  entered  into 
the  service  of  S.,  the  owner  of  a 
kiln,  yard,  and  sheds,  as  a  maker  of 
pots,  an  agreement  is  subsequently 
entered  into,  by  which  A.  is  to  pay 
B.  61.  afler  each  burning,  for  the 
use  of  the  kiln  &c.,  ana  for  fur- 
nishing and  preparing  the  day, 
and  for  carting  me  clay  and  pots, 
and  to  do  as  he  pleased  with  the 
ware ;  A.  occupied  for  more  than  a 
year,  and  his  occupation  was  worth 
more  than  10/.  a  year: — Held,  that 
he  gained  a  settlement.  Rex-  v. 
Inhabitants  of  Iken.  117 
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14.  A  man  rented  a  tenement  at  10/. 
a  year,  in  A.,  and  occupied  for 
seven  months.  At  the  end  of  the 
period  an  order  for  his  removal 
to  B.  was  made,  but  suspended  by 
reason  of  his  sickness,  daring 
which  he  continued  to  occupy  the 
tenement.  Afterwards,  he  was  re- 
moved to  B.,  but  returned  on  the 
same  day  to  A.,  and  continued  to 
reside  in  the  tenement  until  the 
expiration  of  more  than  twelve 
months  from  the  commencement 
of  his  occupation : — 

Held,  that  the  occupation  was,  for 
the  purposes  of  settlement,  inter- 
rupted by  the  residence  under  the 
suspension  of  the  order,  and  that 
therefore  no  settlement  was  gained. 
Rex  V.  Inhabitants  of  St,  John, 
Hackney,  S36 

15.  Held  also,  that  the  execution  of 
the  order,  by  actual  removal,  was, 
under  the  circumstances,  no  inter- 
ruption of  the  occupation.        Ibid. 

V.  By  serving  an  Office, 

16.  An  office  in  a  parish,  to  which 
the  officer  may  be  appointed  for 
any  discretionary  period,  is  not  an 
annual  office  within  3  &  4  Will,  Sf 
Mary,  c.  11,  s.  6,  and  9  &  10  mil. 
Sf  c.  11.  Rex  v.  Inhabitants  of 
Middlexvich.  682 

1 7.  Therefore,  a  man  in  fact  appoint- 
ed to  and  serving  such  onice  for 
a  year,  and  residing  within  the 
parish,  cannot  gain  a  settlement 
thereby.  Ibid. 

1 8.  Where  in  case  of  a  general  ap- 
pointment to  an  office,  such  ap- 
pointment will  enure  as  an  appoint- 
ment for  a  year,  the  office  is  an 
annual  office  within  those  statutes. 

Ibid, 

19.  No  settlement  is  gained  by  the 
execution  of  an  office  (e,g,  that  of 
pinder  for  a  town)  to  which  the 
party  is  appointed  at  a  court  held 
within  and  for  a  manor,  which 
manor  does  not  extend  over  the 
whole  town,  there  being  no  special 
custom  warranting  such  appoint- 


ment.   Rex  V.  Inhabitants  of  St, 
Maryt  Newmarket.  693 

SEWERS-RATE. 
I.  What  Property  ratable. 

1.  All  persons  whose  property  de- 
rives any  advantage  from  the  works 
of  the  commissioners  of  sewers, 
may  be  assessed  to  the  sewers  rate 
in  respect  of  that  property.  Soady 
V.  Wilson.  777 

2.  And  property  drained  by  sewers 
and  drains  originally  made  and 
always  repaired  by  persons  inde- 
pendent of  the  commissioners  of 
sewers,  and  deriving  no  immediate 
benefit  from  the  works  of  such 
commissioners,  may  be  assessed 
by  reason  of  the  general  benefit 
and  advantage  resulting  from  such 
property  becoming  thereby  acces- 
sible, and  of  its  approaching  and 
neighbouring  public  ways  being 
properly  drained  and  cleansed. 

Ibid. 

3.  Held,  that  apartments  in  Somerset 
House,  appropriated  to  the  office 
of  the  commissioners  for  auditing 
the  public  accounts,  are  ratable  by 
the  commissioners  of  sewers  for 
the  city  and  liberty  of  Westminster 
and  parts  of  Middlesex,  although 
Somerset  House  is,  by  act  of  par- 
liament, vested  in  the  crown  free 
from  all  incumbrances,  for  the  pur- 
pose of  establishing  within  the  same 
that  amongst  other  public  offices. 

Ibid. 

4.  By  52  Geo.  3,  c.  48,  s.  7,  all  per- 
sons are  liable  to  be  rated  to  the 
sewers-ratCf  as  occupiers  of  premises 
ratable  thereto,  who  are  de  facto 
rated,  in  respect  of  such  premises, 
to  the  poor-rates  of  the  parishes  to 
which  that  act  applies.  Ibid. 

SHERIFF. 

^nd  see  Interpleader  Act. 

I.  Duties  of. 

1.  A  sheriff  is  not  bound  upon  ser- 
vice of  a  copy  of  the  calendar  of 
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prisoners,  signed  by  a  judge  of 
gaol  delivery  at  the  assizes,  to  ex- 
ecute prisoners  against  whom  the 
sentence  of  death  has  been  passed, 
unless  such  prisoners  are  in  his 
legal  custody.  Rex  v.  Antrobus, 
Eiq.  565 

2.  Therefore,  where  a  county  gaol, 
and  the  custody  of  the  prisoners 
in  such  gaol  belonged  to  a  patent 
officer,  independent  of  the  sheriff, 
it  was  held  that  the  sheriff  was  not 
legally  bound,  upon  receiving  the 
calendar,  to  demand  to  have  the 
prisoner  delivered  to  him  by  such 
patent  officer,  for  the  purpose  of 
executing  him.  Ibid, 

S*  In  such  case,  in  order  to  make 
the  liability  of  the  sheriff  complete, 
the  Court  in  which  the  prisoner  is 
condemned  should,  by  a  writ  of 
habeas  corpus,  or  other  mandate, 
require  the  patent  officer  to  deli- 
ver the  prisoner  to  the  sheriff,  and 
should  by  another  writ  or  mandate 
require  the  sheriff  to  receive  and 
execute  him.  Ibid, 

4.  Whether  a  special  order  of  the 
Court  to  the  patent  officer  and  the 
sheriff,  (they  being  both  bound  to 
be  present  in  Court,)  would  .be 
sufficient,  qucere.  Ibid, 

5.  Mere  notice  of  the  sentence,  and 
of  the  liability  of  the  sheriff  to  ex- 
ecute, is  not  a  sufficient  warrant  to 
the  patent  officer  to  deliver  the 
prisoner  to  the  sheriff  for  execu- 
tion. Ibid, 

6.  Where  the  sheriff  has  the  custody 
of  the  prisoner,  the  judgment  of 
the  Court  passing  sentence  of 
death  upon  him,  is,  without  any 
warrant  or  copy  of  the  calendar, 
sufficient  to  autnorize  and  require 
the  sheriff  to  do  execution.     Ibid* 

7.  The  copy  of  the  calendar,  signed 
by  the  judge,  is  a  mere  memorial. 

Ibid. 

II.  Liabilities  of , 

8.  Action  against,  for  escape. 

See  Evidence,  5. 

VOL.  IV. 


SHIFTING  USE. 
See  Devise^  3,  4,  5. 

SHIP. 

See  Insurance. 

SLANDER. 
See  Defamation. 

SOMERSET  HOUSE. 
See  Sewers-Rate,  3. 

SPECIAL  CASE. 

I.  Presumption  in  favour  of  finding 
of  Sessions. 

1.  Where,  upon  a  special  case,  it 
appeared  that  evidence  had  been 
received  by  the  Court  of  Quarter 
Sessions,  which  would  not  be  ad- 
missible without  a  previous  inquiry, 
not  stated  to  have  been  made,  the 
Court  of  King's  Bench  refused  to 
presume  that  such  inquiry  had 
been  made.  Rex  v.  Inhabitants  of 
Rawden.  97 

II.    fntere  Court  will  send  back  for 
Re-statement. 

And  see   Fraud — Poor-Rate^S — 
Settlement,  7. 

2.  The  Court  refused  to  send  the 
case  back  to  the  sessions  to  be  re- 
stated, in  order  that  the  omission 
of  such  a  statement  might  be  sup- 
plied. Ibid. 

SPIRITS,  SALE  OF,  IN  SMALL 
QUANTITIES. 

See  Debtor  and  Creditori  1. 

SPORTING,  RIGHT  OF. 

How  demisable. 

See  Incorporeal  HEREDiTAmirr— 
Power,  9. 
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STAMP. 
I.  Agreement,  Spc. 

1.  An  "agreement,  minute,  or  me- 
morandum of  agreement,"  is  liable 
to  be  stamped  only  where  the 
instrument  is  per  se  binding  on 
the  parties  to  it.  Per  PatUson,  J. 
Rex  V.  Inhabitants  of  St,  Martin, 
Leicester,  20£ 

II.  Apprentice,  Transfer  of, 

2.  A,  is  apprenticed  to  B.,  who  was 
a  tinman,  by  the  trustees  of  a 
charitable  fund,  and  the  premium 
paid  out  of  that  fund.  A,  serves 
B.  three  and  a  half  years ;  at  the 
end  of  which  time  B.,  at  A's  re- 
quest, verbally^  and  without  the 
knowledge  of  the  trustees,  con- 
sents that  A.  shall  serve  the  re- 
mainder of  his  time  with  C,  a 
plumber,  and  agrees  to  give  to  C. 
6/.  "  as  part  of  the  15/.  paid  as  a 
premium  on  the  binding  of  ^.," 
for  taking  him: — Held,  that  the 
6/.  was  a  valuable  consideration 
paid  to  C,  "  other  than  was  given 
by  any  parish  or  township,  or  any 
public  charity,"  and  that  therefore 
the  transfer  oi  A.  to  C.  was  void 
for  want  of  a  stamped  assignment 
under  55  Geo,  3,  c.  181,  sched.  1, 
Apprenticeship.  Rex  v.  Inhabit- 
ants of  Fakenham,  553 

III.  Award, 

8,  A,  and  B.  having  a  dispute  as  to 
the  liability  of  B,  to  pay  money  to 
A,,  agree  to  submit  a  case  to  a 
barrister,  and  to  be  bound  by  his 
opinion.  Semble,  that  in  an  action 
brought  to  enforce  such  payment, 
the  opinion  of  a  barrister  upon  a 
case  so  submitted,  is  admissible  in 
evidence  without  an  award  stamp. 
Botfd  v.  Emerson  and  others,       99 

4.  Semble  also,  that  supposing  an 
award  stamp  to  be  necessary,  a 
stamp  proportioned  to  the  number 
of  words  on  the  opinion  alone, 
without  the  case,  is  sufficient,  al- 


though the  opinion  be  annexed  to 
the  case,  and  refers  to  the  case 
thus  : — '*  Upon  the  facts  stated  I 
am  of  opinion/*  &c.  Ibid, 

IV.  Feoffment, 

5.  A  feoffment  in  consideration  of 
natural  affection,  and  also  of  I  Of., 
does  not,  under  55  Geo,  3,  c.  184, 
require  two  separate  stamps  of 
1/.  155.  each.  Doe  d.  Wheeler  v. 
WheeUr.  10 

V.  Mortgage, 

6.  A  mortgage  to  secure  a  principal 
sum,  and  also  the  costs  of  the 
trustees,  and  a  reasonable  sum  by 
way  of  compensation  to  them  for 
their  trouble^  requires  only  a  stamp 
of  such  an  amount  as  will  cover 
the  principal  sum,  semble.  Pad- 
don  V.  Bartlett,  I 

7.  The  transfer  duty  on  mortgages 
is  imposed  only  where  no  further 
sum  IS  advanced.  Ibid. 

8.  Where  an  additional  sum  is  ad- 
vanced, it  is  sufficient  to  pay  the 
ad  valorem  duty  on  such  addi- 
tional sum.  Ibid, 

9.  So  where  the  original  mortgage 
was  for  a  term,  and  the  second 
deed  is  a  mortgage  in  fee,  and  the 
term  is  assigned  to  secure  the 
mortgage  money.  Ibid, 

VI.  Policy  of  Insurance, 
See  Insurance. 

VII.  JFhat  cases  within  44  Geo,  3, 
c.  98,  s,  10. 

See  Newspaper,  1,  2. 

STATUTES. 

And  see  Assessed  Taxes,  1,  2 — At- 
torney, 4,  5,  7,  8,  9,  10 — Bank- 
rupt— Bastardy,  1 — Bribery — 
Building  Act  —  Copyright  — 
Costs,  I.  II.  III. — Debtor  and 
Creditor — Error — Frauds,  Sta- 
tute OF — Hundred,  Action  a- 
gainst — Insolvent  Debtor — In- 
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tekpleadeb  act — justices  1,  2, 
9 — Limitations,  Statutes  of — 
Lunatic  —  Money  paid  —  New 
Tbial,  5 — Newspapeb,  1,  2  — 
Pleading,  11,  12,  13,  21,  36— 
Poob-bate  —  Practice,  20 — - 
Railway  Act — Sessions,  1^  2 — 
Settlement  —  Sewers  -  rate  — 
Stamp  —  Tender  —  Turnpike- 
Usury,  IL — Volunteer. 

When  it  shall  take  effect. 

Although  in  an  act  of  parliament,  it 
is  expressly  enacted,  that  it  shall 
commence  and  take  effect  from  a  day 
named,  yet,  if  the  royal  assent  he 
not  obtained  until  a  day  subse- 
quent, the  provisions  of  a  parti- 
cular section,  in  its  terms  prospec- 
the,  do  not  take  effect  until  such 
subsequent  day.  Bum  and  another 
y.  Carvalho  and  others,  (in  error). 

893 

STEWARD. 

Entries  by,  against  xohom  Evidence, 

See  Evidence,  11. 

STOLEN  GOODS. 

Recovery  of  Value  by  Owner,  from 
Vendee  of  Thief 

See  Trover,  1. 

STPPPAGE  IN  TRANSITU. 

TransituSy  when  determined. 

Part  delivery,  by  a  carrier,  to  the 
consignee,  is  prim4  facie  such  a 
virtual  delivery  of  the  whole  as 
puts  an  end  to  the  consignor's 
right  of  stoppage  in  transitu.  Belts 
and  Drewe  v.  Gibbins,  64 

TAXES. 

See  Assessed  Taxes — Money  paid. 

TENDER. 
L  Where  pleadable. 

1.  A  tender  before  action  brought,  is 
not  pleadable  to  an  action  for  un- 


liquidated damages.  Searle  v.  Bar- 
rett.  200 

2.  In  an  action  by  landlord  against  te- 
nant, for  not  repairing,  the  Court 
refused  to  allow  the  defendant  to 
pay  money  into  Court  by  way  of 
compensation  and  amends,  under 
3  &  4  Will.  4,  c.  42,  s.  21,  under  the 
plea  given  by  Reg.  17,  H.  T.  4 
WilL  4,  and  under  a  plea  of  tender 
before  action  brought.  Ibid, 

TERMOR. 

.See  Adverse  Possession — Hun- 
dred, Action  against,  1,  2. 

TIME. 

Computation  of.    See  Justices,  8,  9, 

TORT-FEASOR. 

Action  by,  on  Promise  to  indemnify. 
See  Indemnity. 

TRADE  AND  BUSINESS. 

I.  Distinction  between. 

See  Covenant. 

II.  Goods,  in  custody  of  Tradesman, 
when  not  liable  to  be  distrained. 

See  Distress,  III. 

TRANSFER  OF  MORTGAGE. 
Stamp  Duty  upon.     See  Stamp,  V. 

TREES. 

Exception  of.    See  Power. 

TRESPASS. 
See  Pleading,  II.  17. 

TRIAL. 

Course  to  be  pursued  when  Jury 
cannot  agree. 

See  Practice,  III. 

TROVER. 

And  see  Limitations,  Statutes 
OF,  II. 

1.  The  owner  of  goods  stolen,  who 
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prosecutes  the  thief  to  conviction, 
is  entitled  to  recover  the  value  of 
them  in  trover,  from  a  person  who 
has  purchased  them  from  the  thief, 
hut  not  in  market  avert,  and  who 
has  re*sold  them  in  market  overt, 
after  notice  of  the  felony,  hut  he- 
fore  conviction.  Peer  v.  Hrnn- 
phrey.      '  4d0 

%,  Semble,  that  a  destruction  hy 
bailee  of  part  of  the  goods  depo- 
sited, he  having  the  residue  (unin- 
jured by  the  destruction  of  the 
other  part)  in  his  possession,  ready 
to  be  delivered  up,  will  not  entitle 
the  bailor  to  maintain  trover  for 
the  whole.  Per  Patteson,  J.  PAi7- 
potty.  Kelly,  611 

S,  The  forcible  taking  possession  of 
a  house  and  fixtures  by  the  as- 
signee of  a  term  in  the  house,  is 
not  a  conversion  of  such  fixtures. 
Longstaff  and  another  v.  Meagoe. 
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TRUSTEE. 

I.  Conversion  of  Trust  into  a  Legal 
Liability, 

1.  A.,  seised  of  lands  in  trust  to  pay 
the  net  rents  to  B.,  receives  27/. 
rent,  and  pays  10/.  into  a  bank, 
with  directions  for  it  to  be  paid  to 
B,  on  his  giving  a  receipt  for  271. : 
— Held,  that  this  is  evidence  of  an 
acknowledgment  of  a  debt  to  B., 
upon  which  B,  may  maintain  an 
action  upon  an  account  stated. 
Roper  V.  Holland,  Q6S 

2.  Held  also,  that  A,  is  precluded  from 
shewing  that  at  the  time  of  the  ac- 
knowledgment no  balance  of  rent 
was  in  fact  due.  Ibid, 

TURNPIKE. 

I.  Lease  of  Tolls, 

1 .  By  a  local  turnpike  act  it  is  provi- 
ded, that  in  leases  of  the  tolls,  the 
rent  shall  be  made  payable  to  the 
treasurer  ;  and  that  in  default  there- 
of, every  suck  lease  shall  be  null  and 
void  to   all  intents  and  purposes 


whatsoever,  A  lease  is  made^where- 
by  the  rent  is  reserved  to  the  trus' 
tees  or  their  treasurer: — HeU,  first, 
that  the  reservation  in  the  aftema- 
tive  is  bad,  within  the  former  part 
of  this  clause : 

2.  And  secondly,  that  the  words  "null 
and  void,  to  all  intents  and  pur- 
poses," are  to  be  construed  as 
meaning  absolutely  void,  and  not 
voidable  only : 

S,  And  thirdly,  that  the  above  provi- 
sion is  not  repealed  by  either  of  the 
General  Turnpike  Acts,  3  Geo.  4, 
c.  126,  and  4  Geo,  4,  c.  95,  but  re- 
mains in  full  force.  Pearet  v. 
Morrice.  48 

UNDERLETTING. 

5ee  Settlement,  11,  12. 

UNDER-SHERIFFS  NOTES  OF 

TRIAL. 

See  New  Trial,  5. 

UNDERWRITERS. 

Effect  of  Consolidation  Rule  in 
Actions  against. 

See  Insurance. 

UNLIQUIDATED  DAMAGES, 
ACTION  FOR. 

I.  Arrest  in.     See  Costs,  8. 
II.  Plea  of  Tender  to.     See  Tender. 

USE  AND  OCCUPATION. 

See  Pleading,  30,  31. 

USES.      ' 
See  Devise— Trustee. 

USURY. 

I.   Under  cover  of  a  simulated  sale, 

1.  As  a  cloak  for  an  usurious  loan, 
A,  purchases  of  /].,  for  ready 
money,  malt,  which  he  immediately 
resells  to  B,  at  an  advanced  price. 
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payable  in  bills,  the  malt  to  be  held 
by  ^.  as  a  security.  B.  demands 
the  malt  without  paying  the  bills. 
Hell^  that  B.  may  recover  in  tro- 
ver the  fiill  value  of  the  malt, 
without  deduction  or  recouper  of 
the  money  received  by  him  upon 
the  simulated  sale.  Hargreaves  v. 
Hutchinson.  1 1 

II.  Toleration  qf^  upon  Bills  and  Notes 
not  having  more  than  Three  Months 
to  run,  by  3  ^  4  JV.  4,  c.  98,  *.  7. 

2.  Bills  and  notes  not  having  more 
than  three  months  to  run,  by  which 

'  more  than  oL  per  cent,  interest  is 
secured,  or  which  are  discounted 
on  usurious  terms,  are  since  3  &  4 
W,  4,  c.  98,  available  securities  for 
all  purposes  for  the  whole  amount 
which  they  were  intended  to  secure, 
including  the  usurious  interest. 
Connop  V.  Yeates,  802 

3.  Therefore  a  warrant  of  attorney, 
given  to  secure  the  amount  of  an 
usurious  bill  at  three  months,  which 
had  been  dishonoured  at  maturity, 
was  held  also  to  be  protected  by 
the  act.  Ibid. 

III.  Form  of  DeclarcAionfoT  Penalties. 

4.  In  debt  qui  tarn  for  penalties  for 
usury  in  the  renewing  and  dis- 
counting of  bills,  it  is  necessary 
to  prove  that  the  usurious  contract 
was  entered  into  on  the  precise 
day  which  is  laid  in  the  declaration, 
even  though  it  be  laid  under  a 
videlicet.    Fox  qui  tarn  v.  Keeling, 
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VAGRANT  ACT. 

See  Sessions,  1. 

VARIANCE. 

See  Pleading,  23. 

VENDOR  AND  PURCHASER. 

See  Assumpsit,  1 — Wabrantt 
OF  Soundness. 

VOL.  IV. 


VERDICT. 

See  Ejectment,  5 — New  T&ial — 
Practice,  III. 

VESTRY. 

I.  Power  of  Vestry  to  bind  Parish. 

See  Overseer,  8. 

II.  fVho  are  to  be  Select  Vestrymen. 

1.  An  inhabitant  may  be  a  member 
•of  a  select  vestry,  although  he  be 
a  magistrate  acting  within  the  pa- 
rish.    Rex  V.  The  Justices  of  Rent. 
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2.  An  overseer  may  be  a  select-ves- 
tryman by  virtue  of  an  election  by 
the  parishioners,  although  he  be 
also  a  member  of  the  select  vestry 
by  virtue  of  his  office.  Ibia, 

3.  The  magistrates  are  bound,  under 
59  Geo.  3,  c.  12,  to  appomt  all 
persons  nominated  and  elected  by 
the  parishioners  to  be  members  of 
the  select  vestry,  and  have  no  dis- 
cretion to  reject  any  person  so  no- 
minated and  elected.  Ibid. 

VICAR. 

And  see  Dilapidations. 

Amotion  of  Parish-Clerk  by. 
See  Parish-Clerk. 

VOLUNTEER. 

1.  A  person  inroUed  as  a  member  of 
a  volunteer  corps,  is  not  sui  juris, 
so  as  to  be  able  to  make  a  valid 
contract  of  service  for  a  year. 
Rex  V.  The  Inhabitants  of  Wit- 
nesham.  447 

2.  It  is  not  necessary,  in  order  to 
make  a  man,  inroUed  as  a  volun- 
teer, an  effective  member  of  his 
corps,  that  he  should  have  taken 
the  oath  of  allegiance  required  by 
the  Volunteer  Act,  44  Geo.  3,  c. 
54,  s.  20.  Ibid. 

WAGES. 
See  Master  and  Servant. 


950 


INDEX. 


A^ 


WARRANT  OF  ATTORNEY. 

And  see  Practice,  IV. 

Entering  up  Judgment  upon. 

Where  an  old  warrant  of  attorney 
was  given  to  secure  the  doing  of 
an  act  (the  re-transfer  of  stock) 
upon  demandf  the  Court  refused 
permission  to  enter  up  judgment, 
on  proof  of  a  demand  made  whilst 
the  defendant  was  insane.  Capper 
and  others  v.  Dando,  SS5 

WARRANTY  OF  SOUNDNESS. 

I.   When  may  be  sued  upon. 

1.  Where  an  unsound  horse  is  sold 
with  a  warranty  of  soundness,  the 
purchaser  may  maintain  an  action 
on  the  warranty,  although,  shortly 
afler  the  sale,  he  discovers  the 
unsoundness,  and,  without  giving 
notice  of  that  fact  to  the  seller, 
keeps  and  uses  the  horse  for  nine 
months  as  his  own,  and  during  that 
time  administers  physic  to  it,  and 
uses  other  means  to  cure  it,  Pat- 
teshall  V.  Tranter.  649 

II.   What  may  he  recovered  in  Action 

upon, 

2.  Where  a  horse,  warranted  sound, 
turns  out  to  be  unsound,  and  is, 
after  notice  to  the  seller,  re-sold  by 
the  purchaser,  the  latter  may  re- 
cover not  only  the  difference  of 
price  between  the  first  and  second 
sales,  but  also  the  keep  of  the  horse 
for  a  reasonable  time.  Chesterman 
V.  Lamh,  195 

3.  But  the  question,  whether  the 
horse  has  been  kept  an  unreason- 
able time  before  the  re-sale,  is  a 


question  for  the  jury ;  and  if  the 
seller  rests  his  defence  on  the 
soundness  of  the  horse,  aadjoes 
not  request  the  judge  to  le9e  the 
question  of  time  to  the  jury,  the 
Court  will  not,  upon  motion  for  a 
new  trial,  look  into  the  evidence 
upon  this  point.  Ihid, 


WILL. 
And  see  Devise — Evidence,  1 ,  2. 

I.  Construction  ofy  in  general. 

1.  That  construction  of  a  will  is  to 
be  preferred,  which,  consistently 
with  the  rules  of  law,  gives  effect 
to  the  greatest  part  of  it.  GalUni 
V.  Doe  d.  Gallini  (in  error).     894 

2.  Whether  the  doctrine  that  a  gene- 
ral intent  is  to  be  preferred  to  a 
particular  intent  manifested  in  a 
will,  is  incorrect  and  vague,  qiuiere. 

Ilnd. 

II.  Construction  of  Bequest  of  Chattels. 
See  Fixtures. 

WITNESS. 

And  see  Evidence — Replevin. 

Refreshing  Memory  of 

Held,  that  a  clerk  might  refresh  his 
memory  as  to  the  delivery  of  goods, 
by  looking  at  entries  made  in  his 
presence  by  his  master  in  a  ledger, 
from  entries  made  by  the  clerk  in 
a  waste  book, — such  entries  in  the 
ledger  having  been  checked  by  the 
clerk  while  the  facts  were  fresh 
in  his  recollection  ;  and  held,  that 
the  waste  book  need  not  be  pro- 
duced.   Burton  v.  Plummer.     315 
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